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TO 


THE  RIGHT  HONOURABLE 

ARTHUR  ONSLOW,   Esq. 

SPEAKER  OF  THE  HOUSE  OF  COMMONS, 
And  okv  of  His  Majesty's  Most  Honourable  Pritt  Councii^ 

I  HAVE  had  very  little  doubt  with  myself,  to  whom  I  should 
address  the  following  Reports.  The  long  friendship^  with  which 
you  honoured  the  Author  of  them,  and  the  esteem  shewn  by 
you  on  all  occasions  for  the  Profession^  might  justly  direct 
them  to  you  as  their  Patron.  But  there  remains  a  still  stronger 
reason  to  be  offered  in  excuse  for  the  trouble  now  given  you : 
which  is^  that  from  a  comprehensive  knowledge  of  the  whole 
extent  of  our  Laws^  you  seem  to  have  selected  such  parts  of  them 
for  the  object  of  your  particular  attention^  as  are  more  immedi- 
ately founded  on  the  eternal  rulei»  of  equity  and  justice. 

In  conformity  to  these  rules^  you  will  here  jEbd,  Sir^  the 
greatest  lawyers  our  country  has  produced^  laying  aside  all  those 
distinctions  and  refinements^  that  would^  in  their  opinion, 

b 


(     vi     ) 

render  the  science  a  matter  of  (a)  memoryy  rather  than  of 
reason  andjudgmenty  and  employing  the  talents  they  possessed, 
in  relieving  men  made  unhappy  by  miforeseen  accidents,  and  in 
detecting  frauds  so  contrived,  as  to  be  out  of  tlie  reach  of  the 
ordinary  courts  of  judicature. 

I  cannot  forbear  observing,  when  I  consider  to  whom  I  am 
applying  myself,  that  all  the  eminent  persons  whose  decisions 
are  here  contained^  were  of  the  utmost  credit  and  influence  in 
that  respectable  assembly  wherein  you  have  so  remarkably 
long,  and  with  such  dignity,  presided ;  that  it  was  there  they 
laid  the  foundations  of  their  future  greatness,  and  recommended 
themselves  to  the  esteem  of  all  good  men,  by  happily  {b) 
tempering  what  were  before  thought  incompatible,  the  preroga- 
tive of  the  crown,  and  the  liberties  of  the  subject. 

It  is  the  remark  of  one  of  the  greatest  statesmen  and  patriots 
ef  all  antiij^uity,  that  (c)  none  of  a  man's  illustrious  actions, 
when  in  office  and  authority,  are  so  appropriated  to  him,  as  the 
laws  which  he  has  promoted  for  the  benefit  of  the  community. 
As  a  proof  of  this,  he  instances  in  many  of  his  own  countrjonen, 
vsho^  though  highly  distinguished  on  other  accounts,  would,  he 
thinks^  have  chosen  that  their  general   character   should  be 

(a)  See  the  Lord  Cowper'B  Argument,  when  he  gave  judgment  in  the 
eauseof  JiTemcomem  ^^tmnA  Barkhmm^  %  Fern,  729.,  and  the  Lord  TMoV» 
in  that  of  Cook  vecsu*  Arnham^  poiL  286. 

(P)  Res  olim  dissociahiles,  Principatum  ac  Libertatem  miscuerunt. — 
Tacit,  in  vitA  JuP  AgrieoUe  dfi  ImperatoHbu9  JV'erva  ei  Trojano, 

(6)2Ecquid  est,  quod  tarn  propria  dici  possit  actum  ejus,  qui  togatus  in 
republic^  cum  potestate  imperioq;  versatussit,  quamlex?  Quare  acta 
Gracchi  \  leges  SempronisB  proferentur.  Quaere  Sylle ;  Cornelie.  Quid  ? 
Cnei  Pompeii  tcrtiMS  coasulatus  in  quibus  actis  coastitit.  Nempe  in  legibus. 
Ccsare  ipso  si  quaereres,  quidnam  egisset  in  urbe,  ei  in  tog&  ?  leges  multas 
respouderet  se  et  prcclaras  tulisse. — Philippic*  prim*. 
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determined  from  their  merits  of  this  kind.  What  national 
acknowledgments  then  can  sufficiently  reward  the  services  of 
him  who  has  so  carefully  watched  over  our  Constitution^  and 
been  constantly  engaged  in  promoting  laws  for  its  support  and 
improvement ! 

I  am. 
With  the  greatest  respect,  Sir, 

Your  most  obedient  humble  servant^ 

WM.  PEERE  W1LUAM8. 
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THE 


PREFACE. 


PROM  the  favourable  reception  given  to  the  two 
volumes  of  Reports  that  I  published  some  time  since^  I 
have  been  encouraged  to  let  this  third  appear ;  the 
originals  of  all  which  the  Author  left  written  in  his 
own  hand ;  not  without  a  design^  as  from  several 
circumstances  may  be  conjectured^  of  their  being 
made  public. 

It  ma}'  be  proper  to  apprise  the  reader^  that  in  the 
following  sheets  he  will  meet  with  several  cases^ 
prior  in  point  of  time^  to  some  that  are  printed  in 
the  former  volumes  ;  the  reason  of  which  is^  that  the 
Author  having,  through  some  accident  or  other^ 
omitted  to  give  the  final  determinations  of  these 
cases^  it  was  not  judged  advisable  to  insert  them^ 
imperfect  as  they  then  were:  but  the  Register's 
books  having  been  since  searched,  all  defects  of  that 
kind  will  be  found  here  supplied. 

Sir  Edward  Coke,  in  the  Preface  to  his  First 
Institute,  takes  notice  of  its  having  been  a  peculiar 
felicity  attending  the  judicious  writer  on  whose  book 
he  comments^  that  he  was  cotemporary  with  several 
famous  and  expert  sages,  from  whom  that  work 
received  great  furtherance.  And  possibly,  when 
we  call  to  mind  those  who  were  the  ornaments  of  the 
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courts^  both  of  law  and  equity^  during  the  time  of 
our  Author's  attendance^  (with  most  of  whom  he  was 
known  to  have  had  some  intimacy;)  the  Reports 
now  under  consideration  may  not  be  thought  desti- 
tute of  the  like  advantages. 

In  this  volume^  the  greatest  part  of  which  consists 
of  cases  in  equity^  I  have  taken  the  liberty  to  insert 
twOj  that  were  adjudged  in  the  courts  of  common 
law^  both  of  them  on  subjects  of  importance^  but 
especially  the  latter;  in  which^  besides  the  argument 
offered  at  the  bar^  is  contained  an  authentic  report  of 
a  resolution  delivered  by  that  excellent  person^  who 
at  present  presides  in  the  highest  court  of  judicature, 
and  whose  abilities  and  integrity  have  rendered  us 
insensible  of  the  loss  of  his  immediate  predecessor. 

I  must  not  conclude  without  adding  a  word  or  two 
in  respect  to  the  cases  and  observations  placed  briefly^ 
by  way  of  note,  at  the  bottom  of  the  page,  and  which, 
as  they  make  that  part  of  the  work  wherein  1  have 
been  chiefly  concerned^  may  most  stand  in  need  of 
an  apology.  AH  I  shall  say  in  their  behalf  is,  that 
they  are,  except  a  very  few,  which  will  be  too  easily 
distinguished  to  their  disadvantage,  of  the  same  au- 
thority with  the  text,  (being  taken  from  the  author's 
manuscript)  and  seem  to  illustrate  the  passages  to 
which  they  refer.  What  regard  they  may  deserve^ 
is  entirely  submitted  to  others. 

W.  P.  W. 

October  1,  1740. 
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TERM.  S.  TRINITATIS,  1724. 


MILLS  V.  BANKS.  Case  1. 

On  the  marriage  of  Mr.  Lutterell  with  Mrs.  Mary  TVegon-  Lord  Chan- 
tee//,  in  1680.  Mr.  Lutterell  made  a  settlement  of  his  estate :  ^'''"'  ^^<^ 
and  Mr.  Tregonwett,  the  father  of  the  said  Mary,  made  also  o  Eq  c    Ab 
a  settlement  of  his  estate ;  and  in  the  Tregonwell  settlement  491.  pi.  4. 
there  was  a  term  raised  out  of  the  Tregonwell  estate  (being  twm'[i*to'* 
the  manor  of  MUton-AbbaSj  in  Dorsetshire)  subsequent  to  nuedau^h- 
sereral  estates  since  determined^  to  the  use  of  trustees  for  by  renu,  ii- 
two  hundred  years,  remainder  to  the  use  of  the  first,  &c.  son  ?J^'  *°^  P"^ 
of  the  marriage  in  tail-male,  remainders  over.  making  leues 

for  tbree  lires 
at  the  ancieiit  rent ;  or  by  granting  copybolds  on  fines  ;  tbe  money  to  be  paid  to  thft  daughters 
at  th^  age  of  eighteen  or  marriage,  or  as  soon  after  as  the  same  can  be  raised  out  of  the  pre- 
mises as  albres^ ;  the  portloos,  as  it  seems,  may  not  be  raised  by  sale  or  mortgage* 

Tie  trust  of  the  two  hundred  years'  term  was,  to  raise 
10,000/.  for  the  younger  children,  sons  and  daughters  of  the 
marriage,  by  rents,  issues  and  profits,  or  by  making  leases  for 
one,  two,  or  three  lives,  or  for  any  number  of  years  deter- 
minable on  one,  two,  or  three  lives,  reserving  the  ancient 
rent;  or  by  granting  copyholds  on  fines;  the  money  to  be  [  ^  ] 
paid  to  the  daughters  at  their  age  of  eighteen  or  marriage, 
and  to  the  sons  at  twenty-one,  or  as  soon  after  as  the  same 
could  be  raised  out  of  the  premises,  as  aforesaid.  There 
were  issue  by  the  marriage  one  son  and  two  daughters ;  the 
son  died  when  about  twenty  years  of  age ;  the  two  daugh- 
ters intermarried,  the  eldest  with  Sir  George  Rook,  the 
youngest  with  Mr.  Harvey ;  and  he  soon  after  dying,  she 
married  Mr.  Ash. 
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In  I7O6,  the  Lord  Cotvper  decreed  this  10,000/.  to  be 
raised  by  sale  of  the  trust  term,  and  to  carry  interest  only 
from  the  time  of  the  decree.  Mrs.  Lutterell  surviving  Mr. 
Lutterellj  married  Sir  Jacob  Banks j  by  whom  she  had  issue 
two  sons,  and  died  ;  and  Sir  Jacob  Banks  and  the  two  in- 
fant sons  were  parties  to  the  decree.  After  the  making  of 
which  decree.  Sir  George  Book  and  his  Lady  being  dead,  and 
having  left  an  infant  son,  and  executors  in  trust,  the  execu- 
tors lent  5000/.  to  Mr.  ^sh  oa  a  mortgage  of  this  trust  term 
for  two  hundred  years,  which  mortgage  was  approved  of  by  a 
Master,  and  th^  money  placed  out  in  pursuance  of  a  decree 
that  had  been  made  in  another  cause  touching  an  account  of 
the  estate  of  Sir  George  Book. 

And  now  the  cause  was  reheard  [A]  before  the  Lord  Mac- 
clesfield; when  it  was  insisted  in  support  of  the  decree j  that 
the  same  being  made  by  tiie  Lord  Cowpery  in  I7O6,  (eighteen 
years  since)  and  so  many  things  done  in  the  mean  time ;  as 
the  lending  of  an  infant's  money,  put  out  by  a  decree  of  this 
court  with  the  approbation  of  the  Master,  and  lent  by  exe- 
cutors in  confidence  of  such  decree,  and,  as  it  were,  by  the 
hands  of  the  court,  it  would  be  very  hard  to  reverse  such  a 
decree ;  so  that  if  there  were  any  difference  to  be  found  be- 
twixt this  and  the  case  of  Ivy  v.  Gilbert,  that  difference, 
thou^  but  a  slender  one,  ought  to  be  allowed,  and  the  de- 
cree to  stand.  And  it  was  much  insisted,  that  in  the  prin- 
cipal case  there  was  a  most  apparent  difference ;  the  money 
being  by  the  deed  appointed  to  be  raised  and  paid  at  a  cer- 
tain time  (viz.)  the  portions  for  the  daughters  at  their  age 
of  eighteen  or  marriage  3  and  though  the  subsequent  words 
were,  or  as  soon  afterwards  as  the  same  can  be  raised  out  of 
the  premises^  as  aforesaid  j  yet  this  must  be  still  understood 
to  mean  in  such  time  as  might  best  answer  the  intent  of  a 
portion,  so  as  that  the  daughters  might  have  their  money  in 
a  reasonable  time  to  advance  them,  which  could  not  be  done 
by  the  yearly  profits ;  these  being  so  small,  as  not  to  be  suf- 
ficient to  pay  the  money  in  twenty  years,  and  would  rather 
be  an  annuity  than  h  portion. 

Besides,  the  settlement  in  the  case  of  Ivy  v.  Gilbert  was 
made  in  1651 5  when  the  word  profits  was  not  taken  in  a 


TA]  Note ;  The  decree  of  the  Lord  Macclesfield  in  the  case  of  Ivy  v.  Gitberty 
and  which  was  afficmed  in  the  House  of  Lordsy  (vide  vol.  2. 13.)  occasioned 
this  re^hearing. 


De  Term.  S.  Trin.  1724.  S 

unse  so  lai^,  as  to  extend  to  profits  arising  by  sale :  but,       Mills 

according  to  the  natural  and  obvious  import  of  the  word,  ^' 

ngDifying  tiie  annual  profits  or  rent  of  the  land.    And  this 

was  mentioned  as  one  (a)  of  the  reasons  for  the  decree  in  (a)  Vol.  3. 20. 

dtatcase. 

Neither  in  the  case  of  Ivy  v.  Gilbert  was  there  any  money 
pot  out  with  the  approbation  of  the  court,  which  was  to  be 
endangered  by  the  determination  then  made ;  moreover,  that 
was  allowed  on  all  hands  to  have  been  a  hard  case,  and  for 
tbat  reason  not  to  be  extended  :  that  the  lending  money  on 
an  estate  decreed  to  be  mortgaged  or  sold  was  not  to  be  dis- 
coantenanced ;'  and  though  it  might  be  objected,  that  the 
words  of  the  trust  of  this  two  hundred  years'  term  being,  to        [  4  ] 
taise  the  money  by  rents  and  profits,  or  by  leasing  for  three 
Eres  at  the  old  rent,  or  by  the  granting  of  copyhold  on  fines  j 
though  it  nught  be  objected,  that  the  word  profits  cannot 
here  be  extended  to  a  mortgage,  because  the  leasing  is  con- 
fined to  three  lives,  and  at  the  old  rent ;  yet  that  would  be  of 
DO  consequence,  because  in  conveyancing  it  is  common  to 
make  use  of  many  unnecessary  words ;  for  instance,  to  say, 
&at  the  portion  shall  be  ndsed  by  rents  and  profits,  or  by 
leasing,  mortgaging,  or  selling;  and  yet  the  word  selling 
implies  all  the  rest.    That  in  the  cases  of  Butler  v.  Dun- 
ctwni,  (6)  Corbet  v.  Maidwellj  (c)  and  Reresby  v.  Newland^  (d)  (&)  Vol.  l.  448. 
the  father  or  mother  of  the  daughter  was  living,  who,  it  was  ^55.  *"**     ^ 
to  be  presumed,  would  take  care  of  their  own  child  \  and  in  (.^  ^®^'  ^'  ^^' 
tiiose  cases  the  mortgage  or  sale  desired  for  the  raising  of  the 
portions  was  a  mortgage  or  sale  of  a  reversion.    That  if  in 
answer  to  the  length  of  time  since  the  decree  it  should  be 
alleged,  that  the  said  decree  was  against  an  infant,  to  whom 
no  laches  can  be  imputed,  and  who,  as  soon  as  of  age,  applied 
to  be  relieved  against  it ;  to  this  it  might  be  replied,  that  as 
the  heir  of  the  Lady  Banks  was  an  infant,  so  was  also  the 
son  of  Sir  George  Rook,  whose  money  was  lent  under  the 
decree  of  the  court,  and  with  the  approbation  of  the  Master, 
upon  this  very  term,  which  my  Lord  Cowper  had  decreed  to 
be  sold  as  aforesaid ;  and  it  is  observable,  that  whenever  an 
estate  is  decreed  to  be  mortgaged  or  sold  for  the  raising  of 
money,  in&nts  concerned  therein  have  not  a  day  given  them, 
after  their  attaining  their  age,  to  shew  cause,  neither  is  their 
lufiuicy  r^arded. 

Lastly,  With  regard  to  thi*  rehearing  of  this  cause,  the 
ianic  was  said  to  be  a  matter  not  of  right,  but  merely  discre- 

b2 
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Mills       tionary :  *the  court  might  either  grant  a  rehearing,  or  refuse 

^*  it ;  and  on  this  rehearing  might  open  the  decree,  or  deny  so 

to  do.    And  the  diversity  usually  taken  at  this  time  of  day  is, 

'-  -*  between  profits  generally  and  yearly  profits,  the  former  ex- 
tending to  signify  the  land  itself,  or  the  profits  which  it  will 
any  way  yield. 

On  the  other  side  it  was  urged,  that  the  principal  case  was 
not  to  be  distinguished  from  that  of  Ii^  v.  Gilbert;  that  the 
10,000/.  was  to  be  raised  by  rents,  issues,  and  profits ;  or  by 
leasing  for  three  lives,  or  ninety-nine  years  determinable  on 
three  lives  at  the  old  rent ;  or  by  granting  copyholds  on  fines ; 
so  that,  though  it  should  be  admitted  that  the  word  prq/Us, 
if  left  general  and  at  large,  would  extend  to  any  profits,  as 
well  those  arising  by  sale  or  mortgage,  as  such  as  should  be 
produced  annually ;  yet  in  the  present  case  there  were  terms 
of  explanation,  which  restrained  it  to  signify  only  annual 
profits ;  or  else,  why  was  the  power  of  leasing,  or  granting 
copyholds,  added  ?  Nay,  even  in  the  way  of  leasing ,  the  party 
was  obliged  to  reserve  the  ancient  rents ;  and  could  he  that 
was  disabled  to  lease  for  less  than  the  ancient  rent,  be  ima- 
gined to  be  intrusted  with  a  power  to  sell  ?  That  supposing 
the  trust  were  to  raise  the  money  by  rents,  issues,  and  pro- 
fits, or  by  selling  a  moiety  of  the  lands  during  the  term, 
could  it  be  thought  that,  by  virtue  of  the  word  jtrqfits,  the 
trustees  might  sell  one  half,  and  also  by  their  express  power 
to  sell,  dispose  of  the  other  half ;  which  yet,  by  the  construc- 
tion contended  for,  they  might  do,  but  that  this  would  be 
monstrous  to  the  highest  degree. 

As  to  what  has  been  objected,  that  the  decree  in  the  case 
now  re- heard  was  made  eighteen  years  since,  and  that  money 
had  been  lent  on  the  term  decreed  to  be  sold :  no  precedent 

[  6  ]  could  be  shewn,  where  matters  happening  since  the  decree 
were  ever  allowed  to  add  to  the  strength  or  reason  thereof ; 
neither  could  arguments  of  compassion  alter  the  case,  which 
must  be  governed  by  the  express  words  and  plain  intention  of 
the  trust ;  though,  considering  the  great  portions  by  which 
the  daughters  of  Mrs.  Lutterell  (now  Lady  Banks)  were 
provided  for,  by  her  former  husband,  and  also  what  a  charge 
{bb  10,000/.  in  question,  together  with  the  interest  thereof, 
would  bring  on  the  inheritance  and  on  the  son  and  heir  of  the 
Lady  Banks,  it  was  most  reasonable  that  her  estate  should 
be  eased  of  this  burden  as  much  as  possible. 
That  if  the  money  had  been  to  be  raised  by  leasing  or 
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gfvitiiig  copyholds,  and  not  otherwise,  there  would  be  little  Mills 

questum,  but  that  the  trustees,  in  such  case,  could  not  sell  ^* 

or  mortgage ;  now  here  these  words  were  plainly  implied ;  ^^ks. 


tkese  affirmatives  manifestly  inferred  a  negative ;  and  this 
was  the  reason  (a)  of  the  decree  in  the  case  of  Butler  v.  (a)V^  1.452. 
Drnwomb.    So  in  our  law  books  it  is  the  general  doctrine,  Affirmatire 
tbt  affirmative  statutes  imply  a  negative.  [B]  rSSnSiT^*^ 

Further :  Where  the  words  and  intent  of  a  settlement  are 
pbno,  it  is  improper  to  argue  from  the  inconveniences 
niaing  firom  such  settlement;  for  the  same  settlement  which 
ordered  the  payment  of  the  portions  at  eighteen,  or  as  soon 
ifter  as  the  same  could  be  raised  by  the  means  aforesaid, 
might  have  ordered  the  payment  thereof  at  the  daughters' 
ige  of  forty  years ;  the  same  settlement  which  secured  to  the 
dboghters  in  the  principal  case  a  portion  of  10,000/.  might 
have  given  them  but  one  thousand  pounds ;  in  which  case, 
had  they  complained  never  so  much,  they  could  not  have 
been  refieved ;  or  it  might  have  provided  tihese  portions  for  [  7  ] 
ndi  at  the  children  of  the  marriage  only  as  were  otherwise 
unprovided  f(v,  or  as  should  be  unprovided  for  at  the  death 
of  die  fiither  and  mother,  as  in  the  case  of  Corbet  and  Matd- 
well:  that  the  case  of  Sir  WUUmghby  Hickman (b)  v.  Sir  (6)  Trin. i no. 
Stqfhen  Anderson  was  allowed  to  have  been  an  hard  case  655. 
upon  the  daughter;  but  there  the  court  sud,  they  could  no 
more  relieve  her  than  they  could  make  a  new  settlement. 

Lord  Chancellor :  The  principal  case  in  some  things  dif- 

fen  firom  that  of  Ivy  and  Oilbert,  but  not  materially,  and  in 

many  respects  is  not  so  hard  a  case  as  that  was.    It  is  very 

observable,  that  here  in  the  settlement  of  the  JVegonwell 

estate,  the  trust  of  the  two  hundred  years'  term  is  not  said  to 

be  for  raising  portions  for  daughters,  but  only  the  sum  of 

lOjQOOL    It  is  only  the  term  in  Mr.  LtUterelFs  settlement 

that  is  for  raising  portions  for  daughters,  and  thereby  the 

portions  and  mwitenance  are  provided ;  so  that  in  the  case 

in  question,  none  of  the  arguments  drawn  from  the  necessity 

of  raising  daughters'  portions  within  a  reasonable  time  are 

q^licable,  the  money  to  be  raised  here  being  a  bounty  and 

not  a  portion. 

1  cannot  but  think  it  to  have  been  a  due  and  just  resolu- 
tion in  the  case  of  Butler  v.  Dtmcomb,  that  vJl  trusts  of 

[B]  See  a  remarkable  instance  of  this  cited  by  the  reporter  in  bis  argument 
in  the  case  of  7%«  King  v.  BurridgCy  post,  461. 
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Mills      terms  directing  the  methods  of  raising  money  imply  a 
^  ^'  gative,  (viz.)  that  the  money  should  be  ndsed  by  the  ipethods 

^****  prescribed,  and  not  otherwise.  [C]  I  admit  the  word  pro- 
JUs,  if  found  alone,  would  include  a  mortgage  or  sale :  but 
here  the  subsequent  clause  shews,  that  thereby  must  be  id- 
tended  annual  profits  only,  else  such  subsequent  clause  for 
raising  the  money  by  leasing  or  granting  copyholds  wouUL 
be  absurd.  The  natural  meaning  of  the  word  prqfiis  is  fton- 
fined  to  such  as  are  annual,  though  in  this  court  on  particgJar 
occasions,  and  to  serve  particular  purposes,  the  sense  thereof 
Ivis  been  extended,  unless  where  subsequent  words  were 
thoi^^ht  to  abridge  it :  but  still  any  one  not  a  lawyer  would 
understand  it  in  the  restrained  sense.  In  the  principal  case 
it  is  a  stretch  to  construe  it  otherwise,  by  reason  of  tt^e  Hub- 
sequent  clause  of  leasing  for  three  lives  at  rack  rents,  and  of, 
granting  copyholds.  It  might  be  as  well  insisted,  thai;  the 
trustees  might  make  a  lease  for  four  lives,  or  for  yearsj  de- 
terminable upon  the  death  of  four  lives ;  or  that  they  might 
make  a  lease  for  years,  reserving  kss  than  the  old  rent,  a^  to 
say,  that  under  this  trust  they  might  make  a  mortgage  cm: 
sale  of  the  term.  And  the  ca^  has  been  rightly  put,  that 
supposing  the  trust  were  to  raise  the  money  by  rents,  issues, 
or  profits,  or  by  sale  of  a  moiety  of  the  premises,  there 
could  be  no  question  but  that  the  word  profits  would  not 
warrant  the  trustees  to  sell  the  other  moietv. 
itUintbedis-  So  that  1  should  not  have  made  this  decree,  but  the  same 
Couit%^tber  ha^*i>%  been  made,  and  tliis  being  a  re-hearing,  as  it  is  in 
<w^to  f~t  the  discretion  [D]  of  the  court  whether  they  will  grant  a 
re-hearing,  it  is  equally  so  whether  they  will  do  any  thing 
thereon. 

Moreo%*er,  when  an  in£snt's  money  has  been  lent  under  a 
decree  and  by  the  approbation  of  a  Master ;  for  the  Court 


arfr-heariB^. 


[C]  S^e  his  Lonhhip^s  opinion  to  this  purpose,  in  the  case  of  /by  v.  Gilbert, 
voL^  19. 

[D]  In  the  case  of  Mr«  Omhw^  the  preMat  Speaker  of  tbo  Mouse  qfOm- 
tmems^  the  Cowt^  on  the  drcamsUnces  of  the  ctse^  and  the  decree  not  being 
inroUed,  refused  to  discharge  an  order  for  a  neheariag,  though  at  the  distance 
of  aboat  twentj*foar  years.  Bv  Lord  Kim^^  the  l&st  seal  after  Hifairy  Term, 
17n.(l) 

(1)  Vide Butkz^FmcM^  po^^t, Ut.    RC  153.    Hougkiom  v.  lies/,  6  QnK 
Dmdiess  ^H^mHUm  v.  Mmmhif^  4  Bm.     P.  C,  1  St.  (t) 


(j  )  Pcmfkmd  Y.  SMbes,  H  Ba.  1^  Oe.  75. 
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tD  make  another  decree  setting  aude  this  security  would  be      Mill» 
to  make  the  Court  fight  against  itself  and  act  faicotiBistently  |      Baiik8» 
all  which  renders  it  more  proper  to  apply  to  a  ^superiot  The  Court  wUi 
Court.    Agaiuy  as  the  Court  never  gives  any  aid  against  a  >^pt  without 
purchaser  ^  mortgagee  without  notice,  this  is  a  stronger  andeaKcurity 
caae;  for  though  here  ia  notice  of  the  settlementi  here  is  also  ^^^^^^ 
notice  that  the  Court  has  declared  and  decreed  tliat  the  term  appro^of  hy 
thereby  raised,  and  the  trusts  declared  concerning  the  same^  the  Master. 
empower  the  trustees  to  sell  the  premises  for  nuslng  the      I-       •> 
money  for  the  daughter  of  Mrs.  LuttereUs  and  a  power  to 
sell  implies  a  power  to  mortgage,  which  is  a  conditional  sale. 
Whieiefinre,  if  the  defendant  Banks,  the  heir-at-law  of 
Mr&  IjuUerdl,  (aftenvards  Lady  Banks)  would  have  the 
opinion  of  this  Court  in  the  case,  and  is  for  setting  aside 
theae  aecuritiet,  on  which  the  money  of  Sir  George  Rook, 
now  belonging  to  his  infant  son,  is  placed ;  it  seems  neces- 
sary for  him  to  bring  an  original  bill.    However,  I  will  re- 
serve liberty  for  Mr.  Banks  to  apply  to  the  Court,  that  so 
he  may  have  time  to  advise  with  his  counsel  what  method  it 
may  be  proper  for  him  to  pursue  in  this  case,  which  is  indeed 
a  very  extraordfaiary  one.[E] 

[E]  It  appears  from  the  Atf^w/er'f  6oo^,  that  on  the  11th  of  June,  1725, 
there  was  a  petition  to  have  back  the  deposit,  the  parties  having  amicably  ended 
the  matter. 


DUNN  v,  GREEN.  Case  % 

A  coPTHOLDBR  in  tail  accepted  a  grant  from  the  lord  of  the  Lord  Chan- 
manor  of  the  freehold  and  fee-simple  to  him  and  his  heirs,  cellor  Mac- 
aad  died  indebted  by  bond  wherein  the  heirs  were  bound )    clesfield. 
and  on  a  bin  bfongfat  by  the  bond-cteditor  for  satisfaction  out  holder  inu^, 
of  the  assets  left  by  the  obligor;  the  question  was,  whether  *J®'^iSJ?!i 
the  premises  were  assets  by  descent,  and  liable  to  the  bcmd  ?  the  oopyh<dd 

*The  Lord  Chancellor,  after  time  taken  to  consider  of  it,  J^^**^  *^^J«i 
thus  delivered  his  opinion.  thoufch  en- 

Unless  it  be  expressly  fbtmd  that  the  custom  of  the  manor  extUict ." 
allows  of  entiils,  then  this  is  a  fee  conditional,  and  plainly      [  *^0  ] 
merged  by  the  grant  of  the  freehold  in  fee  :  but  supposing 
the  custom  of  the  manor  does  warrant  entails,  yet  the  eopy- 
hold  is  extinguished ;  because  in  the  eye  ef  the  law,  that  is 
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Duinr  but  an  estate  at  will^  and  must  be  merged  by  the  grant  of 
p  ^*  the  freehold.  The  premises  by  such  grant  are  severed  from 
the  manor ;  consequently,  the  custom  of  the  manor  cannot 
corroborate  the  legal  estate  at  will.  The  copyholder  cannot 
hold  of  himself  5  and  the  copyhold,  though  entailed,  is  swal- 
lowed up  [F]  in  the  greater  estate  of  the  freehold ;  and  as  the 
tenant,  after  such  time  as  he  took  the  grant,  did  not  himself 
continue  a  copyholder,  so  his  son,  on  the  descent  of  the 
freehold,  is  likewise  no  copyholder,  which  may  be  said  from 
0on  to  son  €ui  infinitum.  Moreover,  if  the  entail  of  the  co- 
pyhold be  not  extinguished,  it  will  be  h  perpetuity,  since  the 
only  proper  way  of  (1)  barring  the  entail  of  a  copyhold,'  is 

[F]  See  «  Chan.  Rep.  174.  and  1  Vern.  393,  458,  Parker  y.  Turner,  where 
the  Lord  Chancellor  Jefferys  delivered  the  like  opinion  in  the  like  case.  Qucere 
autem.  If  A*  he  k  copyholder  in  tail,  remainder  to  B.  in  fee,  and  A.  takes  a 
grant  of  the  freehold  from  the  lord  to  him  and  his  heirs,  and  dies  without  issue  ; 
is  not  B.|  in  whom  there  Was  once  a  vested  remainder  in  fee  of  the  copyhold 
premises,  entitled  to  the  same? 


(1)  It  has  been  since  determined  that 
where  the  custom  does  not  prescribe 
any  particular  mode  of  barring  the  en- 
tail of  a  copyhold,  a  surrender  (although 
only  to  the  use  of  the  wiU)  will  be  suffi- 
cient for  that  purpose  without  a  custom. 
Carr  v.  Singery  2  Vez.  603.  Moore  v. 
Moore,  3  Vez.  696.  But  a  custom  to 
bar  by  surrender  may  be  concurrent 
with  a  custom  to  bar  by  recovery. 
Everall  v.  Smalleu,  1  Wils.  26,  and  2 
Stra.  1197.  S.  C.  Doe  v.  Truby,  2  fila. 
Rep.  944.  («)  With  respect  to  the 
qu»re  made  in  the  note  above,  it  seems 
that  the  remainder-man  could  have  no 
equity  against  the  tenant  in  tail,  (who 
md  power  to  bar  the  remainder  by  one 
mode  or  the  other)  upon  the  principle 
of  Cann  v.  Cann,  1  Vern.  480.(^)  So 
in  Blake  v.  Blake,  before  the  (}ourt 
of  Exchequer,  Juty  18th  1786,  Robert 
Blake  the  elder  devised  a  lease  for  three 
lives  holden  of  the  Bishop  of  Bath  and* 
'fVelU,  in  trust  for  his  son  Robert 
Blake  the  younger  and  the  heirs  male 


of  his  body,  and  in  case  he  should  die 
without  issue,  forthe  plaintiff  (his  other 
son)  in  like  manner.  Robert  Blake  the 
son  surrendered  the  old  lease,  and  took 
a  new  lease  for  three  lives,  to  him  and 
his  heirs,  all  which  was  done  without 
the  concurrence  of  the  trustees  under 
the  will.  Robert  Blake  the  son  died 
without  issue,  having  by  will  disposed 
of  the  said  lease.  The  bill  was  filed  to 
have  the  benefit  of  the  new  lease,  insist- 
ing, that  the  surrender  of  the  old  lease 
and  the  taking  of  the  new  one  were 
not  sufficient  to  bar  the  limitation  to  the 
plaintiff  under  the  father's  wiU,  and  that 
those  claiming  under  Robert  the  son 
ought  to  be  declared  trustees  of  the  new 
lease  for  the  plaintiff. — But  the  Court 
was  of  opinion,  that  Robert  the  son 
being  tenant  in  tail,  a  0>urt  of  Equity 
could  not  have  called  upon  him  to  have 
declared  such  a  trust  in  his  lifetime, 
and  that  there  was  no  stronger  equi  tj 
against  his  representatives;  and  dis- 
missed the  bill,  (s) 


(«)  Doe  Y.  Osiingbrooke,  2  Bing. 
70. 

(^)  So  ChaUoner  v.  MurhaU,  2  Yea. 
Jun.  5i4.  Fletcher  v.  Toliet,  5  Ves.  3. 

(«)  1  C9X.  266.  Blake  r.  Luxtan, 


Coop.  178.  S.  C.  6  T.  R.  289,  and 
S.,C*  stated  in  Campbell  y.  Sandys,  1 
Scb.  &  Lef.  294,  and  see  Lloyd  v. 
Johneiy  9  Yes.  63. 


De  Term.  S.  Trin.  1724.  10 

by  Teoorery  in  the  Lord's  Court ;  but  after  such  seyerance  as       Dukn 
im  the  present  case,  no  recovery  can  be  suffered  in  the  Lord's  ^* 

Court.  ^*""- 

Another  point  in  this  case  was,  that  the  obligor  in  the  ^^^^^ 
bond  (the  satisfiiction  whereof  was  sought  by  this*  suit)  had  Ui  hrin  bj  « 
in  his  life  time  made  a  mortgage  of  some  lands  of  which  he  mjjl^lj^ 
was  seised  in  fee,  for  more  than  the  value ;  and  the  mortgagee  ■omeUikU 
oflering  the  lands  in  sale,  the  purchaser  would  not  proceed,  geUed  in  fee 
unless  the  heir  of  the  mortgagor  (who  was  also  heir  of  the  ^  ™^  ^ 
obligor)  would  join  in  the  conveyance,  and  the  heir  had  200/.  1Mb  bit  w^l 
of  the  mortgage  money  for  joining ;  whereupon  the  question  i^V^^e^f 
was,  whether  this  200/.  was  assets  ?  the  pramiMs ; 

Ijord  Chancellor :  This  is  not  assets,  having  been  paid  to  not  to  be 
Imy  off  the  obstinacy  of  the  heir,  and  not  for  the  value  of  his  ^^| «  -» 
equity,  which  was  worth  nothing.  *"         -' 


ADAMS  V.  PEIRCE.  Case  3. 

Onx  Adorns,  possessed  of  some  leasehold  and  other  personal  Lord  Chan- 
estate,  had  a  son  and  two  daughters;  and  by  his  will  gave  to  ^^^^  Mac- 
the  value  of  about  2000/.  a-piece  to  his  two  daughters,  and    ^^^'^^^* 
devised  several  leasehold  estates  to  his  son ;  and,  if  his  son 
should  die  within  age,  then  the  premises  devised  to  his  son 
to  go  to  his  daughters.   The  residue  of  his  estate  the  testator 
bequeathed  to  his  daughters,  and  made  his  brother  the  plain- 
tiff executor. 

The  eldest  daughter  married  the  defendant.  Dr.  Peirce, 
who  before  marriage  settled  a  ground  rent  of  99/.  per  annum 
on  his  intended  wife  and  her  issue  in  strict  settlement,  and 
also  settled  1000/.  part  of  the  wife's  portion. 

The  second  daughter  married  a  freeman  of  Ijcndon;  and 
before  the  marriage  the  executor,  with  the  consent  of  the 
intended  husband,  assigned  over  good  part  of  the  portion  to       [  12  ] 
trustees  for  her  separate  use,  and  to  be  at  her  separate  dis- 
posal. 

Both  the  daughters  and  also  the  son  were  infants ;  and  the 
son  having  by  assent  of  the  executor  entered  on  the  lease- 
hold premises,  died  during  his  infancy,  whereby  a  consider- 
able personal  estate  (to  the  amount  of  about  4000/.)  came  to 
the  two  daughters* 


12  De  Term.  S.  Trm.  1724. 


Apahs  The  plaintiff  the  executor  in  trust,  brought  this  bill  to 

pattB  his  own  accounts;  and  that  the  two  husbands,  in  con- 
sideration of  tiie  increase  of  their  wives'  portions,  might 
make  additional  settlKnents ;  especiidly  the  citizen,  who  out 
of  his  own  estate  had  made  no  settlement  before. 

Lard  ChanceUor:  The  executor  is  here  plaintifl^  and  not 

the  husbands;  if  the  latter  had  asked  any  aid  in  equity,  the 

Court  would  have  reused  granting  it  but  on  such  terms  as 

ahould  appear  reascmable. 

WiMfe  a  i«M      But  ti^  executor  having  assented  to  tlie  legacy  of  the  lease* 

^^XHTtoiu    ^^  estates  to  the  sob,  this  is  an  assent  likewise  to  the 

for  liii,  !•-      devise  (a)  over  to  the  daughters,  who  have  thereby  gained  a 

and  tke  tse*  "*  Icg^  interest  in  such  leasehold  estates,  which  I  cannot  take 

toUiclte^   firom  than, nor  diveat  them  of  what  is  already  vested  in  them 

to  A.,  tUs  is  a  by  act  of  law. 

good  UMDt  to 

the  deriw  orcr.    (a)  Off.  Exec.  Oct.  Ed.  234. 

If  mooejbe  Indeed,  with  regard  to  such  part  of  the  estate  as  consists 

infant  dangli-    in  money,  the  executor  being  but  a  trustee  thereof  for  the 
ter  wbo  mar-    ^^es,  the  Court  can  choose  whether  they  will  let  the  hus- 

ncSf  the  cAin%n.  ^  * 

maj  refnse      bands  have  the  money  without  making  a  *  suitable  settle- 
huibami  to  the  ™^nt  upon  their  wives ;  but  the  defendant.  Dr.  PeircCj  hav- 


ing made  a  settlement  before  marriage,  and  bring  a  person 
gnitaUeaet-  eminent  in  his  profession  as  a  clergyman,  and  possessed  of 
^'•^^    T      K^cat  prefennents  in  the  church,  let  him  take  the  money  due 

to  his  wife. 
T^opg^f  tf  the  AigQ  as  to  the  other  husband ;  he  bong  a  linen-draper  in 
•mall,  and  the  C&mkill^  a  man  of  great  dealings,  and  in  a  thriving  way;  the 
freeman'of  provision  wfaicfa  his  wif&  will  be  entitled  to  by  the  custom  of 
London,  the  London  is  a  good  provision ;  and  the  money  coming  to  the 
Londonls  a  husbands,  exclusive  of  the  leasehold  estates  already  vested  in 
^JjJJ^«  v^    them  by  the  executor's  having  assented  to  the  legacy,  being 

but  inconsiderable,  it  is  not  Worth  while  to  settle  that. 

Therefore  let  the  executor  account  with  the  husbands,  and 

have  his  costs  to  this  time,  reserving  all  subsequent  costs.  (1) 


(1)    Vide    Jacob$on   v.    fViUiamM^    ante,  1  vol.  458.    Milner  v.  Colmery 
ante,  1  voL  382.     BosvH  v.  Brander^    ante,  2  vol.  639. 


Tiaion. 
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EYRE'S  CASE,  TRIN.  1726.  G^u  4. 

BY  marriage  aiticles  money  waa  laid  out  on  aecuritiea^  and  L<m^  Chan* 
agreed  to  be  invested  In  land,  and  settled  on  the  husband  for  ^^^^*^  Kmfi. 
Itfe.  remidnder  to  the  i^dfe  for  Ufe.  remainder  to  the  first,  &c«  ^  ^«  ^^  Ab. 

42  pi  4 

aoQ^f  the  mamage  in  tail  mal^,  remainder  to  the  right  heirs  Money' is  arti*' 
of  Ike  husband.    The  husband  and  vife  died,  leaving  only  ^^j^  *|^. 
one  son,  who  being  come  of  age  petitioned  the  Lord  Chan-  chase  ;ttnd  to 
cdlor,  that  in  r^ard  if  the  lands  were  purchased,  he  would,  j^Si'*^^. 
•8  the  only  issue,  be  intitled  to  the  purchased  premises,  dertoA.iDfee. 
reminder  to  himself  in  fee,  as  heir  to  his  father ;  and  since  wife  nor  iLue^ 
a  fine  only  would  enable  him  to  dispose  of  the  premises,  ^  ™if **dS.* 
which  fine  might  be  levied  as  well  in  vacation  as  in  term  :  pose  of  the 
for  these  reasons  the  petitioner  applied  for  an  order,  that  ^?  ^rSie 
the  *  money  should  be  paid  to  him,  agreeably  to  what  had  co«rt  will  not 
been  d(Hie  by  the  Lord  Parker  in  the  case  of  (a)  Short  v.  ney  tobepaid 
JFoody  and  in  many  others  of  the  like  nature;  for  that  it  ^^•''*^*JJ*^ 
would  be  a  vidn  thing  for  the  court  to  enforce  the  making  of  not,  if  there 
a  settlement,  which,  as  soon  as  made,  might  immediately  be  JUffe  oTuwc : 
defeated.    Otherwise,  had  there  been  a  remainder  to  a  third  but  see  the 
person,  as  in  such  case  the  settlement  could  not  be  defeated      f  *14  1 
without  a  recovery,  and  the  same  not  being  to  be  suffered  but  (a)  Vol.  1.471. 
in  term,  (before  which  the  tenant  in  tail  might  die)  therefore 
tk  court  has  been  tender  of  taking  away  such  chance  from 
the  remainderman. 

Lord  Chancellor :  I  cannot  see  why  I  should  not  have  the 
like  regard  for  the  issue  in  tail,  as  for  the  remainderman :  it 
U  possible  the  son  (the  petitioner)  in  this  case,  before  he  can 
light  on  a  purchase,  and  settle  it,  may  die,  leaving  issue;  and 
this  is  a  chance  of  which  I  would  not  deprive  such  issue.  Also 
here  may  be  a  wife  whom  I  may  hinder  of  her  dower.  And 
though  Mr.  Solicitor  General  Talbot  pressed  this  matter  with 
some  earnestness  for  the  petitioner,  the  Lord  Chancellor  de- 
clared he  could  not  do  it,  until  he  should  be  better  satisfied 
from  precedents  [G] . 

[G]  Afterwards,  in  the  case  of  Mr.  Onslow  (cited  in  that  of  Mills  v.  Banks^ 
*Qt'  8.)  the  Lord  King  declared  his  perseverance  in  opinion  as  to  this  point,  ob- 
seniag,  that  the  levying  of  a  fine  is  a  thing  of  time,  there  being  several  offices  to 
P^;  and  the  writ  of  covenant  is  to  be  under  the  great  seal.  All  which  im- 
pediments, not  being  to  be  removed  in  an  instant,  the  tenant  in  tail  may  bj 
^01  be  prevented  from  perfecting  a  fine,  though  never  so  much  intended  by 
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him.  Bat  jet  after  all,  the  present  practice  conforms  (1)  to  the  Lord  Parker's 
opinion:  naj,  if  a  feme  coTert  is  interested  in  the  monej  articled  to  be  laid  out 
in  land  and  settled,  her  coming  into  court,  and  consenting,  will  be  (2)  sufficient 
to  dispose  of  such  her  interest.  As  to  the  objection  made  by  the  Lord  King  in 
the  principal  case,  that  bj  this  means  a  wife  might  be  hindered  of  her  dower ;  if 
the  partj  appljing  for  the  monej  were  married,  it  would,  without  doubt,  be  ex- 
pected that  his  wife  should  appear  in  court,  and  gire  her  consent  thereto. 

(1)  Tide  Benson  t.  Benson j  ante,  S  Atk.  447.    Cunningham  t.  Moody ^ 

1  Tol.  131.    Short  T.  Wood,  ante,  1  yoL  1  Vex.  176. 

471.  Edwards  t.  Countess  of  Warwick^  (2)  Cunningham  y.  Moody,  1  Vez. 

ante,  3  rdL  173.    Trqfford  y.  Boehm,  170.  Oldham  y.  Hughes,  3  Atk.  453. 
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Dame  Susannah  Lewin^  a  Lunatic^  ^ 

Widow  of  Sir  WiUiam   Lewin,J    Plaintiff;  Case  5. 

deceased^  by  her  Committee  j  Lord  Chan- 

ceOor  KiHo. 

George  Lewin^  Esq ; Defendant. 

Sir  William  JLewtn,  a  freeman  of  Ltondotiy  left  a  wife  [a  Sel.Ca.iikCluu 
lonadc]  and  no  issue^  and  left  his  cousin,  George  JLewin,  Yeo  Ca.Ab 
his  executor.    The  question  was^  whether  in  case  a  freeman  159.  pi.  6. 
before  marriage  makes  a  settlement  of  part  of  his  personal  London^fore 
estate  upon  his  intended  wife,  this  bars  her  of  her  customary  »>*"•»«««  ■«*- 
part  ?  And  at  the  hearing,  the  late  Lords  Commissioners  sent  of  biipenonal 
it  to  the  lord  mayor  and  aldermen  to  certify  what  the  custom  Jj'jj^tcnded 
of  London  was  in  this  case.   On  the  29th  of  March,  1726,  the  wife,  to  take 
court  of  lord  mayor  and  aldermen  having  heard  counsel  on  ^eath,  wi^out 
both  sides,  certiiSed,  that  they  did  not  find  there  was  any  mentioning  it 

,,  ,  'toDcin  bar  of 

custom  of  the  said  city,  by  which  a  woman,  who  before  her  ber  cnttomair 
marriage  with  a  freeman  thereof  accepts  of  a  settlement  upon  KJ\iJ^gI![j2 
her  of  part  of  her  husband's  personal  estate,  to  take  effect  customary 
after  her  husband's  death  in  case  she  shall  survive  him,  (with-  ^'  j^  -i 
out  taking  notice  of  the  custom  of  London)  is  or  is  not  barred 
of  a  customary  part  of  his  personal  estate;  and  therefore  they 
submitted  the  same  to  the  determination  of  the  court. 

The  question  sent  to  the  court  of  aldermen  to  be  deter- 
mined being  thus  returned  to  the  court  of  chancery,  the  Lord 
Chancellor  King  ordered  the  return  to  be  quashed  for  uncer- 
tainty; and  that  the  lord  mayor  and  aldermen  should  certify 
a  direct  answer  to  the  question,  affirmative  or  negative.  On 
the  1 1th  of  jipril  last  tiie  court  of  lord  mayor  and  aldermen 
certified,  that  having  inspected  some  further  precedents,  which 
they  were  not  apprized  of  before,  they  did  find,  that  if  a  wo- 
man before  her  marriage  with  a  freeman  of  London  accepts  of  - . 
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Lewin      a  settlement  upon  her,  to  take  effect  after  her  husband's 

^*  death   in   case   she  survives  him,  of  part  of  his  personal 

LiEwiN.      ggti^te,  (without  taking  notice  of  the  custom  of  London)  she 

is  thereby  barred  of  her  customary  part  of  his  personal  estate. 

It  U  nttcitnt       ^^  jjow  it  was  objected,  that  this  return  ous^ht  not  to  be 

if  the  cottom  j  y  o 

of  London  be    received,  because  not  signed  by  the  recorder;  and  that  it  was 

rrcMd^iu  ^  reasonable,  where  properties  of  so  great  ralue,  as  those  which 

iMur  trt  temu.    the  citizens  of  London  possess,  are  to  be  determined,  that  the 

returns  should  be  with  the  most  precise  and  exact  certainty. 

Now  one  might  be  prevailed  on  to  say  by  parol^  what  the  same 

person  would  not  venture  to  give  under  his  hand. 

To  which  it  was  answered,  that  in  the  precedents  in  Rastal 
143.  and  in  CW>.  Car.  961.  The  King  v.  Bagshawj  both 
r  17  ]  which  are  certificates  of  the  mayor  and  aldermen,  the  [A]  re- 
corder makes  this  return  ore  tenusy  ei  non  aliter;  and  so  like- 
wise is  the  opinion  in  SaiA\  1%.  the  mayor  of  Thetfori^  case, 
where  Holt  Chief  Justice  says,  that  at  common  law  no  officer 
(«)  It  BA.  1.  was  bound  to  sign  a  return ;  and  the  statute  of  (a)  York  obliges 
a  sheriff  Xxi  do  it,  but  does  not  extend  to  mayors^  coroners ^  or 
oil^r  oficers. 

Lord  Chancellor :  The  recorder  is  not  bound  to  sign  this  re- 
tum«  but  did  formerly  come  to  the  bar  in  person,  and  pro- 
nounce it  ore  tenus^  and  the  mayor  or  recorder  is  not  within 
the  statute  of  York:  so  that  the  return  is  well  enough.  The 
reason  <^  the  custom  in  the  present  case  seems  to  be,  for 
that  the  wife  does  not  here  trust  to  the  custom  of  the  city  of 
Lamdom  for  her  provision.  Whereupon  the  Lord  Chancellor 
declared,  that  tli^  wife  was  in  this  case  barred  of  her  custom- 
ary pait« 

The  precedents  produced  on  tlus  occasion  (and  the  fiirst  a 
Terr  remarlable  one  in  respect  of  its  consequences)  were  as 
follow: 

lib.  de  antiqub  kgibus,  90  H.  3.  Anno  1346,  de  dotibus 
mulierom  London.*  Eodem  anno  die  lun^e  prox*  prius  hoke- 
day  [B]  mdfmdkmifidt  im  GmldJmit.fmodmmtiercertdetspe- 
ci/kmid  doie  doimtOy  mom  fotest  mt  deiei  mm^>Ums  habere  de 


c5. 


[A]  Bm  m4p:  if  die  c^iUicnty  W  €dse«  «a  ictiMi  lie$  icsimsl  die  voiTor  ind 
ikkffVMk  lad  Mt  >tai>it  ll»  itcoidcr ;  lor  it  it  Umt  OHtificaftr  ¥t  tke  recorder. 

^B]  Tl»  im  U  A^sj^:  HiJ^eUde^  H^K^tdt^  m  H^f^Ude  (c»des)  dies  ob- 
WMM—  fndtet  ia  awwwiriii  MMMam  D^awmm  ea  die  djaotlo  et  simiil,  in 
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eaimUis  tnri  sui  deftincH,  qwam  certam  ei  ipee^af  dotem  stU      Lewih 
assignmf  fdsi  de  voluntate  viri  sui.    Hoc  autem  contingebat  ^ 

per Margaretam  relictatn  Johannis  Vyel  senioris,  quae  petebat      r  ig  1 
in  Invtiiigs  London'  tertiam  partem  catallorum  dicti  riri  sui 
per  multimoda  brevia  domini  regis. 

Will'  Vyel  et  Nich'  Bait  vie'  eodem  anno  die  lunse  print 
id  Tineula  aancti  Petri^  accessit  Henricus  de  Baye  justiciariut 
doouDo  rq;e  emisBiis,  apud  sanctum  Martin'  Magnum,  ad 
amfieod'  recordum  quod  dat'  fuit  per  querimoniam  Margarets 
Vyel,  die  lunae  prius  hokeday  anno  precedent!,  sicnt  in  hoe 
rotnlo  prenotator.  De  quo  judicio  dicta  Margareta  conquesta 
fint  domino  f^i,  et  ioTenerat  plegios  ad  proband'  Hind  esse 
Minm  unde  quer^.  Ibidem  coram  majore  et  civibus  periecta 
illo  recordo,  ac  nniversis  brevibus  domini  regis^  qu«e  dicta 
MaigMVta  impetiverat,  lectis  et  auditis,  <fixit  justiciarius : 
^  Ego  non  dico  qnod  jndicium  istud  sit  falaum,  sed  detrilis 
^  est  processus  ill',  cum  nuSa  fit  mentio  in  recordo  isto  de 
'^  summonitione  adversarionim  dictse  Margaretse,  et  cum  Jo* 
^  hannes  Vyel  vir  illius  fecit  testamentum,  non  pertinebat  ad 
**  restram  curiam,  tale  placitum  terminare."  Gives  responde- 
runt,  non  fiut  necesse  ad  illos  summonend'  qui  bona  defiincti 
babuerint^  cum  ipsi  semper  prompti  fuer'  offerent'  se  stare  ad 
rectum  dictse  Margaretae  in  curia  nostra,  et  tandem  potuimus 
iUud  placitum  terminare  per  assensum  dictar'  partium  nihil 
calumniantium,  et  petentium  fore  ecclesiasticiun,  et  sicut  do* 
mmuft  rex  nobis  per  breve  suum  illud  terminare  precepit% 
Tandem,  multis  altercationibus  inter  justiciar'  et  cives  feurtis, 
dixit  JQsticiarius,  quod  ostenderet  ilia  omnia  domino  regi  et 
condlio  suo,  et  sic  recesserunt.  Postea,  ac  solummodo  de 
causa  ilia  [C],  cepit  dominus  rex  civitatem  in  manu  sua,  et 
commisit  earn  per  breve  suum  Will'o  de  Haverille  et  Edr'o  de  [19  1 
Wealm*  ad  custodiend*  salv*  in  vigil'  sci'  Bartholomaei ;  imde 
major  et  cives  accessenmt  ad  regem  apud  Woodstock,  osten- 
dentes  ei  quod  nihil  deliquerant^  et  non  potuerunt  gratiam 
ejus  impetrare.  Quare,  in  adventu  eorum  apud  London,  pre- 
dictus  Will'us  de  Haverille  cepit  sacram'  de  cleric'  et  de  uni- 
versis  servientibus  qui  pertinebapt  ad  vicecomites,  ut  essent 
attendent'  ei,  majc^e  et  vicecom*"  balUva  sua  sic  amotis. 
Postea,  in  die  dominica  ante  festum  sanctae  Maris  receperunt 
major  et  vicecom'  in  manibus  suis  per  licentiam  regis,  et  dies 

^C]  In  the  margin  of  this  entry  there  is  a  note,  observing  it  to  have  been  usual 
fiw.dut  uohi^isy  prime  to  seixe  the  liberties  of  the.  cUy  into  his  hands. 
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Lewim      datus  est  ad  respondend'  de  pr»dicto  judicio  coram  rege 
V*  et  baronibas  suis  in  crastino  ttanslatioiiis  sci'  Edr'i  apud 

^^'*-      West'. 

^  8^A  OcL  1668.  Robert  Handcocky  a  freeman  of  London  > 
died,  and  an  inventory  was  exhibited  of  his  estate,  one  moiety 
whereof,  which  otherwise  would  have  belonged  to  his  widow^ 
was  by  the  custom  to  be  divided  amongst  his  four  unadvanced 
children ;  for  that  the  testator  did  covenant  before  his  marriage 
to  leave  his  wife  1000/.  which  is  made  a  debt  in  the  inven- 
FromtheCom-  tory,  and  allowed  out  of  his  whole  estate, 
mon  ScijeMi's^     9/A  ^pn7, 1719.    An  inventory  was  taken  of  the  estate  of 

ITunnas  Cook,  a  freeman  of  London,  and  a  moiety  of  the  said 
estate  divided  among  the  children ;  for  that  the  widow  was 
provided  for  by  articles  of  agreement  before  marriage. 

21st  Nov,  1721.  An  inventory  was  taken  of  the  estate  of 
John  Slaney,  and  the  widow's  part  thereof  was  by  the  custom 
divided  amongst  the  orphans,  the  widow  being  provided  for 
hy  the  settlement  [D]. 

[D]  It  is  to  be  observed,  that  qaestions  touching  the  custom  of  London  will^ 
for  the  future,  happen  less  freqaentl j  than  heretofore ;  it  being  enacted  by  1 1 
Geo.  1.  ciq>.  18.  ^^  That  it  shall  be  lawful  for  all  persons  who,  after  the  Ist  of 
^^  June  1726,  shall  become  free  of  the  city  of  London,  and  for  all  who  at  that 
^^  time  shall  be  unmarried,  and  not  havejssue  by  any  former  marriage,  to  dispose 
^*  of  their  personal  estate."     Sect.  17. 

^^  But  if  any  person  who  shall  be  free  of  the  city  hath  agreed  or  shall  agree 
^^  by  writing,  in  consideration  of  marriage  or  otherwise,  that  his  personal  estate 
^'  shall  be  distributed  according  to  the  custom  of  the  city ;  or  in  case  any  person 
^^  so  free  shall  die  intestate,  his  personal  estate  shall  be  subject  to  the  costom.'* 
Sect.  18. 


Case  6. 


CRUSE  ET  AL'.  v.  BARLEY  AND  BANSON. 


Sir  Joseph   William  Banson  seised  in  fee  of  some  freehold  and  also  of 


Jektll, 
Master  of 
the  RoUs. 

2  Eq.  Ca.  Ab. 
543.  pi.  15. 
One  has  two 


some  copyhold  lands,  which  he  had  surrendered  to  the  use  of 
his  will,  and  being  very  much  indebted  by  mortgages,  bonds, 
and  simple  contract,  and  having  a  wife  and  five  children, 
{viz.)  Christopher,  Erith,  Elizabeth,  Mary,  and  Cecil;  by 
will  dated  the  17th  of  January  1724,  devised  all  his  freehold 
and'threT  ^^^  copyhold  lands  to  the  defendant  Barley  and  his  heirs,  in 
daughters,  and  trust  to  sell  the  same  for  the  best  price  he  could  firet,  and  in 

deriseshis  ^  ®     ' 

lands  to  be  sold  to  pay  bis  debts ;  and  as  to  the  monies  arising  by  sale  after  debts  paid,  he  gives 
200/.  thereout  to  bis  eldest  son  A.  at  twenty-one,  tbe  residue  to  bis  four  younger  cbiidrea 
equally.    A.  the  eldmt  dies  before  twenty-one,  this  200/.  shall  go  to  Ibe  heir  of  tbe  testator.    - 

\ 
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the  firal  place  to  pay  off  all  incumbrances  upon  the  premises, 
and  aba  all  his  just  debts.  He  demised  also  his  personal  estate 
to  tbe  same  trustee^  in  trust  to  sell  to  the  best  adrantage^  and 
after  the  testator's  debts  paid,  to  apply  the  money  arising  by 
sale  of  the  personal  estate,  and  also  the  money  to  be  produced 
by  sale  of  the  real  estate,  amongst  his  five  children,  in  manner 
thereinafter  mentioned,  {viz.)  to  the  testator's  eldest  son 
CkrUiopher  Batison,  300/.  which  the  testator  gave  him  at  his 
egg  <ff  tweniy^one;  all  the  rest  and  residue  thereof  to  and 
amoogat  his  four  younger  children  Erith,  Elizabethj  Mary^ 
and  Can/,  ^lare  and  share  alike,  at  their  respective  ages  of 
twenty-one,  or  days  of  marriage,  which  should  first  happen ; 
and  if  any  of  his  four  younger  children  should  die  before  such 
age,  or  marriage,  his  or  her  share  to  go  to  the  survivors. 
Hie  tesAatOT  gave  an  express  legacy  to  the  said  defendant 
BmrUifj  whom  he  also  left  sole  executor  and  died.  Barley 
the  executor  senounoed,  and  the  widow  of  the  testator  took 
out  administration  with  the  will  annexed.  Christopher  Ban- 
stm  cBed  under  twenty-one,  without  having  been  ever  married. 
Hie  ddbta  of  the  testator  were  considerable,  and  the  estate 
somU;  and  the  Irill  was  brought  by  the  creditors  against  Cecil ^ 
tiie4Mly  sarviying  son  and  heir  at  law  of  the  testator,  to  prove 
&e  will  in  equity,  and  to  have  a  decree  for  sale  of  the  estate. 

Hetenpon  the  only  question  was,  what  should  become  of 
the  3Q(M.  given  by  the  will  to  Christopher  at  his  age  of  twenty- 
one  ?  It  was  admitted  on  all  sides,  and  also  by  the  court,  that 
this  90QL  did  never  vest  in  Christopher,  it  being  by  the  will 
gnren  to  him  at  his  age  of  twenty- one,  and  not  (a)  payable 
at  his  age  of  twenty-one ;  so  that  the  age  was  annexed  to  the 
g^,aaii  not  (1)  to  the  time  of  payment }  consequently,  it  was 
B0t  an  interest  transmissiUe  to  the  executor  or  administrator 
of  the  said  Christopher. 

But  thai  the  Master  of  the  Rolls  inclined  to  think,  that  it 
would  not  go  to  the  younger  children ;  because  only  the  residue 
of  the  numey  arising  by  sale  is  given  to  them,  which  seemed 
to  h»re  excluded  the  200/.  legacy,  so  that  his  present  opinion 
WIS,  Hiat  this  200/.  belonged  to  the  heir. 

Against  which  it  was  objected,  Jirsty  that  by  this  will  all 
WW  nwde  personal. estate^  and  no  real  estate  left  to  descend; 
therefore  in  the  bequeathing  part  it  is  said,  that  as  to  the 
to  be  produced  by  the  sale,  ^c.  the  testator  disposes 


Cruse 

V, 

Barley* 


[21   ] 


ffl)Vide2Vcnt. 
342.  Clobery's 
case,  Swinb. 
311.314. 
Off.  Exec.  cap. 
19.  p.  347. 
1  Lev.  277. 
Dyer  59  b. 
Salk.415. 


(1)  Vide  Duke  of  Chamdos  v.  Talbot,  ante,  Vol.  II.  612. 
VOL*  ni,  c 


21 


De  Term,  S.  Michaelis,  1727. 


Cruse 

V. 

Barley. 
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thereof  in  manner  thereinafter  mentioned^  {viz.)  200/.  to  hi» 
eldest  son  ^Christopher  at  his  age  of  twenty-one.  It  is  true, 
where  an  estate  is  devised  to  be  sold  to  pay  debts,  if  there  be 
a  surplus,  it  shall  go  to  the  testator's  heir  at  law :  forasmuch 
as  when  the  debts  are  paid,  the  trust  is  satisfied,  and  the  mo- 
tive of  the  testator  for  sale  of  the  estate  at  an  end ;  and  the 
heir  if  he  pleases,  on  laying  down  the  money  for  the  debtd^ 
may  take  the  estate  himself :  so  that  in  all  those  cases  there 
is  a  resulting  trust  for  the  heir.  But  in  the  principal  case 
the  surplus  of  the  money  arising  by  sale  of  the  lands,  and 
also  of  the  personal  estate,  is  by  express  words  given  to  the 
younger  children,  who  in  this  respect  are  the  hwredes  facti; 
and  the  200/.  shall  rather  fall  into  the  residuum^  and  belong 
to  all  the  younger  children  as  hieredes  facti^  than  to  the  only 
surviving  son.  Secondly j  For  that  if  Christopher  the  eldest 
son  and  legatee  of  this  200/.  had  died  in  the  life  of  the  testa- 
tor, there  could  have  been  no  doubt  but  that  this  bad  been  a 
lapsed  legacy,  and  would  have  fallen  into  the  residuum  ;  now 
in  the  present  case,  in  regard  Christopher  the  legatee  died 
before  his  age  of  twenty-one,  and  consequently  before  the 
legacy  ever  vested  in  him,  it  was  as  if  it  had  been  a  lapsed 
legacy,  and  within  the  same  reason.  Thirdly ^  Because  if 
this  200/.  should  belong  and  descend  to  the  heir,  it  would,  in 
case  he  should  die  before  the  receipt  of  the  money,  descend 
to  his  heir,  which  would  give  the  money  a  descendible  quality 
like  land. 

The  Master  of  the  Rolls  ordered  precedents  to  be  looked 
into,  saying,  he  would  consider  of  it ;  and  at  length  declared 
his  opinion,  that  the  200/.  should  be  construed  as  land^^and 
descend  to  the  heir;  for  that  it  was  the  same  (1)  as  if  so 


(1)  The  several  cases  on  this  subject 
seem  to  depend  upon  this  question, 
whether  the  testator  meant  to  give  to 
the  produce  of  the  real  estate  the  qua- 
lity of  personalty  to  all  intents^  or  only 
80  far  as  respected  the  particular  pur^ 
poses  of  the  will :  for  unless  the  testator 
has  sufficiently  declared  his  intention, 
not  only  that  the  realty  shall  be  con- 
verted into  personalty  for  the  purposes 
of  the  will,  but  further  that  the  produce 
of  the  real  estate  shall  be  taken  as  per- 
sonalty, whether  such  purposes  take 
effect  or  not,  so  much  of  the  real  estate, 
or  the  produce  thereof,  as  is  not  effectu* 


ally  disposed  of  by  the  will  at  the  time 
of  the  testator's  death,  (whether  from 
the  silence  or  the  inefficacy  of  the  will 
itself,  or  from  subsequent  lapse,)  will 
result  to  the  heir.  Randall  v.  Bookey^ 
Pre.  Cha.  162.  Emblyn  v.  Freeman^ 
Pre.  Cha.  541.  Cruse  v.  Barley,  sup. 
Stonehouse  v.  Evelyn,  post.  232.  Ar^ 
nold  V.  Chapman,  1  Vez.  108.  Digby 
V.  Legard,he(oTe  Lord  BaMiir*/,  Trin. 
Term,  1774,  where  E.  B.  devised  her 
real  and  personal  estate  to  trustees,  in 
trust,  to  sell,  to  pay  debts  and  legacies, 
and  to  pay  the  residue  to  five  persons 
to  be  equally  divided  between  them. 
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much  land  as  was  of  the  value  of  200/.  was  not  directed  to 
be  sold,  but  suffered  to  descend.  Wherefore  the  Register  was 
ffirected  to  enter  the  decree  liccordingly  (1). 


Cruse 
Barley. 


share  and  share  alike;  one  of  the  rest- 
dnarj  legatees  died  in  the  lifetime  of 
Che  testatrix  ;  the  court  at  the  hearing, 
and  afterwards  upon  a  rehearing,  held 
that  this  was  a  resulting  trust,  as  to  the 
share  in  the  real  estate  of  the  residuary 
l^tee  who  died  in  the  testatrix's  life- 
time, for  the  benefit  of  the  heir  at  law. 
Reg.  Lib.  A.  1773.  fol.495.  and  1774, 
foL  325. — Akeroid  v.  Smiihson^  before 
Lord  Thurlow^MarchAi\  1780.  Chris- 
icpker  Hoidsworth  by  will  gave  several 
{KCaniary  legacies,  and  then  devised  all 
his  real  and  personal  estate  to  trustees 
in  trust  to  sell  the  same  and  to  convert 
the  same  and  everjpart  thereof  into  ready 
none  J,  and  oat  of  the  produce  to  pay  his 
debt!  and  the  abovementioned  legacies, 
and  to  pay  the  surplus,  (if  any)  unto 
the  said  several  legatees  in  proportion  to 
their  respective  legacies.  Two  of  the 
legatees  died  in  the  lifetime  of  the  tes- 
tator: Lord  Chancellor  approved  of  the 
case  of  Digby  v.  Legard^  and  declared 
that  the  shares  in  the  real  estate  of  the 
tvo  residuary  legatees  who  died  in  the 
testator's  lifetime,  resulted  to  the  heir 
atUw.  Reg.  Lib.  A.  1779.  fol.  668. 
and  1  Bro.  C.  C.  503.  S.  C.  Robinson 
▼.  Taylor,  2  Bro.  C.  C.  589.  Spink  v. 
Leititj  3  Bro.  C.  C.  355.(x)  The  only 
case  which  appears  inconsistent  with 
these  decisions,  is  that  of  Ogle  v.  CooAr, 


cited  1  Bro.C.C.  501. (j/)  In  the  cases  of 
Mallabar  v.  Mallabar^  Ca.  temp.  Tal. 
79,  and  Durour  v.  Molteux,  1  Vez.  320, 
the  question  was  between  the  heir  at  law 
and  the  residuary  legatee  of  the  per- 
sonal estate,  (and  not  the  next  of  kin,) 
and  in  those  cases  the  court  was  of  opi- 
nion, that  upon  the  construction  of  the 
will  the  real  estate  was  converted  into 
personalty  for  all  the  purposes  of  the 
will  including  the  residuary  bequest  :(z) 
these  cases  consequently  do  not  decide 
the  question,  which  would  have  arisen, 
if  there  had  been  no  residuary  disposi- 
tion, or  if  such  residuary  disposition 
had  been  confined  to  what  was  per*> 
sonalty  at  the  testator's  death. — But 
notwithstanding  that  such  interest  re- 
sults to  the  heir,  as  being  a  part  of  the 
produce  of  the  real  estate  undisposed 
of,  it  may  yet  he  personal  estate  of  the 
heir,  and  pass  as  such  by  a  residuary 
bequest.  Hewitt  v.  Wright,  1  Bro. 
C.  C.  90.(z9)  Another  branch  of  cases 
are  those  in  which  the  question  has 
arisen  between  the  real  and  personal 
representatives  of  devisees  under  wills 
of  the  nature  abovementioned.  Vide 
Scudamorc  v.  Scudamorey  Pre.  Cha. 
543.  Flanagan  v.  Flanagan^  (cited) 
1  Bro.  C.  C.  513.  Fletcher  v.  Ash- 
burner,  1  Bro.  C.  C.  497.(t?) 

(1)  Reg.  Lib.  A.  1727.  fol.  227. 


(jr)  Yaies  ▼.  Compton,  ante,  2  vol. 
308.  CkHty  V.  Parker,  2  Ves.  J.  271. 
Rmley  t.  fVaterworth,  7  Ves.  425. 
WilUams  t.  Coade,  10  Ves.  500.  Ash- 
hw  ▼.  Palmer,  1  Mer.  296.  Smith  v. 
U^ixfon,  4  Mad.  484.  Walker  v.  Main, 
1  J.  and  W.  1.  Jones  v.  Mitchell,  1 
S.  and  S.  290.  Tregonwell  v.  Syden- 
ham, 3  Dow.  203. 

(y)  But  ID  Collins  v.  Wakeman,  2 
Ves.  J.  686.  the  Lord  Chancellor  says, 
witb  reference  to  the  case  of  Ogle  v. 
Cook,  that  he  has  had  the  Register's 
book  examined,' and  it  does  not  stand 


in  contradiction  to  the  other  cases. 

(s)  Kennell  v.  Abbott,  4  Ves.  802. 
Sheddon  v.  Goodrich,  8  Ves.  481. 
Bro,wn  v.  Bigg,  7  Ves.  279.  Ripley  v. 
fVaterworth,  ub.  su  p.  Wilson  v.  Major, 
11  Ves.  205.  Wright  v.  Wright,  16 
Ves.  188.  Kellett  v.  Kellett,  1  Ba.  and 
Be.  533.  Smith  v.  Claxton,  ub.  sup. 
Jones  V.  Mitchell^  ub.  sup. 

(w)  Wright  V.  Wright,  ub.  sup. 
Ashby  V.  Palmer,  ub.  sup.  Smiih  v. 
Claxton,  ub.  sup. 

(v)  See  Edwards  v.  Warwick,  ante, 
2  vol.  175.      • 
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Case  7. 
Lord  Chan.  HORSEY'S  CASE. 

ce  r  King.  ^^  ^^^  jg^^  j^l^^^  partners  in  trade,  became  bankrupts^  and 
Uo;pi.%.  ^  ^^^  joint  creditors  took  out  a  commission  of  bankruptcy 
Ft  ?!'  ^A^'  against  them,  and  the  separate  creditors  of  ^.  and  JB.  took 
Onajointcom-  out  separate  commissions  against  them  respectively.  And 
twojirtBew*'  "^^  *^^  separate  creditors,  though  they  had  sued  out  sepa^ 
bankrupt!,  the  rate  commissions,  yet  petitioned  the  Lord  Chancellor  to  be 
toristiioa^  ^'  admitted  upon  the  joint  commission  to  come  in  as  orediton 
^u»*^rtto*°  ^  Tprore  their  debts;  insisting,  that  unless  they  shotdd 
commiBsioiif*  prove  their  debts  on  the  joint  commission,  they  could  not 
liberty  to  come  ^PP<>*^  ^®  allowing  this  certificate ;  and  yet,  if  ^.  and  B., 
in  to  oppose  tJie  bankrupts,  should  have  their  certificates  allowed,  though 
the  ceitlfioue.   ^^  ^^^  j^^^^  commission,  this  would  discharge  all  their 

debts,  as  well  separate  as  joint ;  and  that  it  would  be  a  most 

unreasonable  thing  for  creditors  to  be  bound  by  that  cevtifi* 

cate  which  they  had  no  opportunity  of  opposing :  whereas, 

[  24  ]       though  they  should  be  su£Eered  to  come  in  as  creditors  to 

prove  their  debts,  in  order  to  oppose  the  allowance  of  the 

certificate,  it  might  still  be  another  question  how  far  they 

should  be  entitled  to  a  satisfaction  on  the  joint  commission  t 

(")  Z**^  5th,     jm^i  they  cited  the  case  of  one  StevenSf{a)  where  a  petition 

'^^'  of  this  kind  was  granted. 

On  the  other  side  the  principal  case  was  said  to  diflSsr  from 
that  of  Stevens;  because  here  the  separate  creditors  had 
taken  out  separate  commissions,  which  had  not  been  done  in 
the  case  dted,  and  by  their  taking  out  such  commissions, 
had  elected  to  have  ^eir  satis&ctiofi  out  of  the  separate 
estate  and  eiSects  of  each  bankrupt;  and  though  it  were  so 
that  the  persons  of  the  bankrupts  should  be  discharged  by 
the  allowance  of  their  certificate  on  the  joint  comnussiou, 
(as  it  was  most  reasonable  they  should  when  they  had  giv^i 
up  all  they  had  in  the  world^)  yet  their  effects  would  not  be 
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discharged  thereby^  but  the  legal  property  thereof  would  be    Horset's 
Tested  and  continue  vested  in  the  assignees.  Case. 

Lard  Chancellor : — It  seems  that  the  separate  debts  wiU  ^*^JT1 

^      ^  partnen  are 

be  [A]  discharged  by  the  allowance  of  the  certificate  on  the  bankrapts,  and 
joiDt  commission;  and  if  so,  what  remedy  *  can  there  then  gSoII'is^en*" 
be  for  them?  It  is  plain  that  the  joint  effects  of  ji.  and  B.  ®"'  agwnst 
partners,  are  liable  to  the  debts  or  bankruptcy  of  one  of  the  obuin  an  al- 
partners,  as  to  a  moiety  of  these  eflfects  :  as  if  ^.  and  B.  are  ce^caSTthU 
^intenants  of  a  term  for  years,  and  •/•  S.  has  a  judgment  will  Imt  as  well 
against  ji.  only,  yet  a  moiety  of  the  term  may  be  taken  in  as^hd/^t 
execution  on  such  judgment.    But  I  am  not  as  yet  resolved  ci^^i^n- 
what  to  do  in  the  principal  case,  which  must  be  adjourned      I    ^^  i 
OFer,  in  order  to  see  precedents  and  what  directions  have 
btCB  giTen  in  like  cases.    After  which  his  Lordship  (a)  or-  Oni^olntcom* 
dered^  that  the  separate  creditors  should  be  at  liberty  to  joint  credHon 
ovpoae  the  allowance  of  the  certificate :  and  with  regard  to  ^^  ^f^  ^^. 

**  '  ^  come  In  on  ^b^ 

their  aatis&ction,  that  the  partnership  creditors  should  be  partnenhip  ef- 
preferred  oat  of  the  partnership  stock  before  the  separate  thm' remains 
CR&ors ;  but  that,  if  after  all  the  partnerdbiip  creditors  were  'urptua,  then 
pnd,  there  should  be  a  surplus,  then  the  separate  creditors  creditors  are  to 
to  come  ifl  fw  a  satisfaction  thereout,  tdz.  the  creditors  of  ^  *<|Q>^^; 
eachoatof  anunety  <rfsueh  surplus.(l)  172». 

[A]]  So  OD  the  other  band  if  there  be  two  partners,  apd  one  of  them  becomes 
a  bmknipt,  and  on  a  separate  commission  being  sued  out  against  him,  his  certi- 
tote  is  allowed ;  this  does  not  only  discharge  the  bankrupt  of  what  he  owed 
ifpMratefy,  but  also  of  what  he  owed  jointly  ^  and  on  the  partnership  account: 
because  by  the  act  of  parliament,  the  bankrupt,  upon  making  a  fuU  discovery 
and  obtaining  his  certificate,  is  to  be  discliarged  of  ail  his  debts.  Now  the 
debts  he  owes  jointly  with  another,  are  equally  his  debts  as  what  he  owes  on  his 
sepomte  account ;  consequently,  he  is  to  be  discharged  of  both  his  joint  and  se- 
parate debts.  And  so  it  has  been  determined  by  the  Judges  of  0.  R,  By  the 
Lord  Chancellor  ParZrer,  ex  parte  Ka/e,  3  Ju/y,  172].(x) 

(1)  Vide  Ex  parte  Cook^  ante  2  vol.  Simpsons^  1  Atk.  138.    Ex  parte  Row 

600.  and  Mos.  80.  S.  C.     IVickes  v.  /(/nfifso^i,  post.  405.  Hankey  \.Garratt^ 

Sirahanj  9  Stra.  1157.    Twiss  t.  Mas-  3  Bro.  C.  C.  457.(^) 
iegy  1  Atk.  67y  Sfc^    In  the  matter  of 


(x)  By  the  6  Geo.  4.  c.  16,  s.  62.  dend  until  the  separate  creditors  are 

joist  creditors  may  prove  under  sepa-  paid  in  full. 

rate   commissions  for  the  purpose  of  (j/)  See  the  order  in  Bankruptcy  of 

TQtiiig  io  the  choice  of  assignees,  and  March  8th,  1794,  2  Cooke's  B.  L.  284. 

assentiug  to  or  dissenting  from  the  cer-  and  Taylor  v.  Fields^  4  Yes.  396.    15 

tilcate,  but  are  not  to  receive  a  divi-  Ves.  559. 


26  HUary  Vacation,  1729, 


HENRY  DAVIS  v.  HENRY  GIBBS,  Administrator  of 

Elizabeth  Gibbs. 


-  In  Domo  Procerum,  Hilary  Vacation^  1739. 

OuAbfail^*  '^^^  Lady  Boreman,  being  seised  of  lands  in  Kent,  and 
34,35.  Fitzgib.  possessed  of  a  mortgage  for  years  of  the  manor  of  Cran-- 
One  Mised  of  broke  in  Essex,  and  of  an  extended  interest  upon  a  statute 
UndB  in  fee  in    of  the  manor  of  B(m  Brickhill  in  Bucks,  by  her  will  dated 

ji,  and  possess-  .  . 

edofa  term  for  the  20th  ot  March  1699^  in  a  former  clause  thereof  devised 
viwwi^hb^*'  all  her  manors,  messuages,  lands,  tenements,  hereditaments^' 
lands,  tene-  and  real  estate  whatsoever  in  Kent,  Essex,  Bucks,  Bedford* 
estate  in  ^.  and  shire,  or  elsewhere  within  the  kingdom  of  England,  of 
Ws^h  "^  "^  t*h'**  which  she  was  any  way  seised  or  entitled  to,  unto  her  ne- 
wiii  not  pass  phew  Henry  Davis  the  appellant,  and  to  her  niece  Eliza- 
cWly^th^'  beth  (the  wife  of  the  respondent  Gibbs)  for  their  lives 
be  another  equally,  share  and  share  alike  ;  and  after  their  decease,  then 
will  which  dis-  the  testatrix  devised  her  said  real  estate  to  the  right  heirs  of 
Scrwiul  estate   ^^^  ^^  nephew  Henry  Davis  (the  appellant)  and  of  her 

said  niece  Elizabeth  Gibbs,  equally  in  equal  parts,  to  hold 
to  them  and  their  heirs,  as  tenants  in  common. 

Afterwards,  by  a  latter  clause,  the  testatrix,  after  several 
legacies,  gave  all  the  rest,  residue,  and  remainder  of  her  per- 
sonal estate,  plate,  gold,  Sfc.  and  all  her  mortgages,  bonds, 
specialties  and  credits,  whatsoever  they  should  consist  of, 
after  her  debts  and  legacies  paid,  unto  her  said  nephew 
Henry  Davis  and  her  said  niece  Elizabeth  Gibbs,  equally 
[  27  ]       to  be  divided  between  them;  and  made  her  nephew  and 
niece  executors,   and  died.    Elizabeth  Gibbs  died  without 
issue,  and  her  husband  the  respondent  Henry  Gibbs  was 
her  administrator,  and  her  brother  the  said  Henry  Davis 
her  heir  at  law.    The  testatrix,  the  Lady  Boreman,  was 
seised  in  fee  of  lands  in  Kent,  but  had  only  a  chattel  inte- 
rest in  Cranbroke  in  Essex,  and  in  Bow  Brickhill  in  Bucks. 
The  question  was,  whether  by  this  devise  Henry  Davis, 
as  brother  and  heir  of  his  sister  Elizabeth  Gibbs,  was  enti- 
tled to  the  said  Elizabeth's  moiety  of  the  chattel  interests  in 
the  lands  in  Essex  and  Bucks,  by  way  of  executory  devise 
(as  supposed  to  be  devised  to  the  said  Elizabeth  Gibbs  for 
her  life,  remainder  to  her  heirs,)  or  whethei  the  said  moiety. 
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after  the  death  of  the  said  Elizabeth^  should  go  to  her  has-        Davis 
band  as  her  administrator  ?    And  it  was  decreed  (a)   by  the  ^' 

Lord  Chancellor  King^  that  the  game  belonged  to  the  re- 
spondent the  husband^  as  administrator  to  his  wife^  and  not 
to  her  brother  the  appellant^  as  heir  at  law. 

On  this  appeal  the  first  question  that  was  made  was,  whe- 
ther these  chattel  interests  were  included  in  the  former  de^ 
rising  clause  of  the  will  ? 

And  it  was  objected,  that  they  passed  by  the  devise  of  all 
the  manors,  lands,  hereditaments  and  real  estate,  which  the 
testatrix  was  any  way  seised  of  or  entitled  to,  in  Kent,  Essex, 
and  Bedfordshire  ;  for  that  a  term  for  years  is  a  chattel  real 
and  an  estate,  and  may  pass  in  a  Mill  as  a  real  estate.  Be- 
sides, a  will  does  not  require  technical  or  particular  terms, 
being  supposed  to  be  made  when  the  testator  is  in  extremis 
et  inops  consilii  ;  and  therefore,  though  the  words  are  never 
so  improper,  yet  if  the  party's  meaning  can  from  thence  be 
picked  out,  it  will  be  sufficient ;  and  such  meaning  and  in-  [  ^  ] 
tent  will  take  place,  however  inaccurately  expressed. 

That  this  case  was  still  the  stronger,  in  that  the  testatrix 
had  given  all  her  manors,  lands  and  hereditaments  in  Kefit, 
Essex  and  Bucks,  and  she  had  no  fee-simple  lands  in 
Essex  and  Bucks,  nor  any  other  lands  therein,  but  these 
chattel  interests ',  and  therefore,  as  where  one  who  has  no 
lands  in  fee,  but  is  possessed  of  a  term  for  years,  devises 
all  his  lands  to  A.  and  his  heirs,  the  term  for  years  shall 
pass  \{b)  So  in  the  present  case,  the  testatrix  having  no  land»  (*)  Sec  the 
in  Essex  and  Bucks,  but  only  these  terms  for  years,  or  rMga,  ante, 
chattel  interests,  the  same  should  pass ;  and  the  rather,  ^  ^®'-  286. 
because  the  fee-simple  lands  in  Ke7it  would  not  satisfy  the 
devise  of  the  lands  in  Essex  and  Bucks  ;  so  that  it  wa»  the 
same  as  if  the  devises  had  been  several,  viz,  as  if  the  testa- 
trix had  devised  all  her  lands  Jn  Kent  to  her  nephew  and 
niece  for  their  lives  equally,  remainder  to  their  heirs.  Item, 
She  devised  all  her  lands  in  Essex  and  Bucks  to  her  said 
nephew  and  niece  for  their  lives  equally ;  and  after  their 
deaths,  to  their  several  heirs. 

On  the  other  side  it  was  said,  that  these  two  several 
clauses. in. the  will  comprised  the  several  estates  of  the 
testatrix ;  one  the  real,  and  the  other  the  personal  estate ; 
that  a  lease  for  years  could  not  be  called  a  real  estate,  as  it 
goes  to  executors,  and  is  liable  to  debts  by  simple  contract ; 
and  the  same  being  personal  estate,  it  would  be  hard  to  make 


/    Dati0       it  pass  by  the  testatrix's  devise  of  h^  reti  estate,  eapteially 
p  ^*  where  there  is  a  different  clause  in  the  will  rektug  to  the 

disposition  of  the  personal  estate,  and  which  by  express 
words  has  bequeathed  all  the  testatrix's  mortgages  and  erm* 
[  ^^  ]  dUU  s  and  when  the  testatrix  had  no  other  mortgage  but  thafc 
now  in  question,  and  the  extended  interest  upon  the  statute 
being  a  debty  (as  is  also  the  mortgage,)  these  must  pass  by 
the  devise  of  all  morigqges  and  credits :  that  this  is  one 
entire  clause,  by  whidi  the  testatrix  devised  all  her  manors^ 
lands,  tenements,  and  hereditaments  in  Kenty  JBesex,  and 
BuckSy  and  is  satisfied  by  passing  the  fee-simple  in  Kent/ 
and  if  it  were  an  objection  that  the  devise  of  the  lands  in 
Bucks  and  Essex  would  be  void,  should  it  not  be  ooostmed 
to  pass  the  leasehold  lands  in  those  counties ;  by  the  same 
rea6<m  the  devise  of  ail  the  mortgages  would  be  void^  if  thai 
did  not  carry  the  mortgage  of  Cranbroke  in  Essex. 

And  of  this  opinion  was  the  Lord  Chancellor  upon  the 
hearing  before  his  Lordship.  (1) 
ofTtera^!^  As  to  the  other  point,  it  was  objected  by  the  counsel  fm 
years  devised  it  the  appellant,  that  supposing  the  chattel  interests  to  be  com- 
remainder  to'  priscd  in  the  first  devising  clause,  it  would  follow,  that  where 
the  heirs  of -rff.,  qq^  possessed  of  a  term  for  years  devises  the  same  to  ji.  for 

it  secins  this 

shall,  on  ^/s  life,  remainder  to  his  heirs,  this  is  an  executory  devise,  and 
cxecuto?,1lnd'  **»«  ^^^  Es  if  the  devise  were  to  j4.  for  life,  remainder  to 
not  to  his  heir,  such  pcTson  OS  shall  be  the  heir  of  A.y  and  will  operate  by 

way  of  descriptio  persontB.  It  was  admitted,  if  I  were  to 
devise  lands  of  inheritance  to  A.  for  life,  remainder  to  his 
heirs,  or  the  heirs  of  his  body ;  these  are  words  of  limitatioft, 
and  ^.'s  heir,  or  heir  of  his  body  shall  take  by  descent :  but 
in  the  case  of  a  term  for  years  it  is  impossihte  the  heir 
should  take  by  descent ;  nevertheless  a  term  may  by  proper 
words  be  limited  to  ji.  for  life,  remainder  to  the  heirs  of  the 
body,  or  to  the  heir  general  of  ^.,  after  A's  death ;  in  which 
case  A.  shall  in  the  mean  time  take  the  profits  of  the  pre- 
mises for  his  life. 
[  30  ]  That  as  this  was  agreeable  to  th^  reason  of  the  thing,  so 

there  was  the  greatest  authority  for  it,  even  the  authority  of 
that  House;  for  which  itas  cited  the  case  of  Peacock  v. 
Ca)^2Vem.43,  Spooner,{a)  where  one  was  possessed  of  a  term  for  yearsy 

■  ■'      ■'  "■■    ■        ■  .ill I         I  I     .1      ■       II     .  ■        I  »^Mhl^MI       ''    * 

(1)  Vide  Jddis  v.  Clement^  ante,  Vol.  II.  p.  466.(«r) 
{x)  And  see  Woodhouse  v.  Meredith^  1  Men  467. 


And  an  bin  tim's  marriage  assli^^  over  the  term  in  trust  for       Dltfl 
his  son  and  his  then  inteaded  wife  for  their  lives^  and  after^  *'* 

m  trait  for  the  heirs  of  the  body  of  the  son's  wife  by 


tiip  aoD*    The  son  had  issoe  three  dsoghteis^  and  died ;  and 

the  wife  taKring  administered  to  lier  husband^  married  again, 

and  with  her  seeoiki  husband  asdgned  over  the  tenn«    In 

this  CMC  the  determination  of  the  Lord  Chancellor  Jefftryn 

was,  that  the  tniBt  of  the  whole  term  vested  in  the  wife,  and 

moat  ^  to  her  eseoutors  or  administrators :  but  this  decree 

waa  ft^ened  by  the  Lords  Comadsrioners,  and  such  deote 

of  careraai  st^K'wtcrf  in  the  ifoiije  1/ Xordk.    ThatconfonxH 

aUe  to  this  last  determination  was  the  decree  in  the  ease  of 

Htggmwe  y.  Croodbraoa  9%  aP  {h)  made  by  the  Lord  Sommeriy  (&)  2  Vcni.362. 

wlko  deckxvtL  he  thoaght  himsetf  bound  by  the  authority  of 

the  case  af  Peacock  y%  ^^potmer,  and  that  it  would  be  of 

dangeroas  consequence  to  vary  from  a  case  so  solemnly  ad** 

jadged^  aad  render  the  rule  of  property  wholly  uncertain 

and  precarions,  since  at  that  rate  none  would  know  how  to 

give  an  ofankiQ. 

To  wUeh  k  was  answered,  that  wbere  a  devise  of  a  term 
Ibr  years  is  to  utf.  for  Itfe,  r^nmnder  after  ji.'s  death  to  the 
hcin  of  j#»  both  by  die  reason  of  the  thing,  also  agreeably 
to  tlie  precedents  in  pointy  tiiis  remainder  oi^t  to  go  to  the 
execotors  of  af  .  and  not  to  the  heir  at  law.  That  it  would 
be  moat  plain,  if  one  ihoutd  devise  a  term  for  years  to  ^. 
and  Ua  hdors^  this  nnist,  alter  A.'n  death,  go  to  his  exe^  C  ^1  ] 
cutor,  and  not  to  his  hetr^  So  if  the  devise  were  to  ^.,  and 
after  his  death  to  his  heirs )  that  it  must  be  the  same  if  tSie 
devise  were  to  Jt./cr  life,  and  after  the  death  of  ^.  then  to 
tfae  heirH  of  A,  The  reason  b,  for  that  the  law  says,  where 
a  tana  for  yeaai  is  given  to  a^y  one,  it  shall,  after  the  death 
ot  the  graalee,  go  to  his  executors,  tod  not  to  his  heir ;  and 
wiicae  die  limitation  is  wade  to  the  heir,  tliis  is  thwarting 
and  contending  vrith  the  law,  and  therefore  void.  And 
thoi^h  it  should  be  admitted  thttt  whete  a  term  is  devised 
to  A.  for  fife,  aad  after  his  death  to  the  hefr  of  tSie  body  of 
jtf.  (in  the  aingidar  number)  stfch  devise  would  be  good,  and 
take  eftct  by  wqr  of  dt&ctiptio  peratm^c,  as  in  Archet^s 
caae(a)  ^  yet  wtien  the  Hmkation  is  iti  the  plural  number,  («)  1  co.  ^  b. 
and  not  so  much  as  to  the  heirs  of  the  body  but  to  the  heirs 
of  jtf .  ia  gtnermlj  (so  ronote  as  that  the  person  who  may  be 
heir  cannot  poasilAy  be  wMlin  the  view  of  any  one)  should 
this  be  construed  a  good  limitation,  it  could  no  way  be 
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Davis       barred  by  grant,  or  fiiie  sur  concessit;  for  if  good,  it  must 
GiBBs        ^  supported  by  way  of  executory  devise. 

As  to  the  authority  of  Peacock  and  Spooner^  the  same 
was  allowed  to  be  good,  it  having  been  looked  upon  as  a 
hardship  for  a  woman  with  an  after-taken  husband  to  bar 
that  provision  which  was  made  on  the  first  marriage  for  the 
issue  thereof;  and  therefore  it  was  held  that  such  a  provision 
made  by  the  husband,  though  out  of  a  term  for  years,  wan 
(6)  See  1  vol.  within  the  equity  of  the  statute(A}  of  11  Hen.  7-9  and  that 
134  and  370.     ^^  ^jf^  could  not  in  such  case  bar  the  issue,  (t.  e.  where 

the  limitation  of  the  trust  of  the  term  is  to  the  husband  and 
wife  for  their  lives,  remainder  to  the  heirs  of  the  body  of 
the  wife  by  the  husband,)  and  yet  even  this  opinion  pre- 
[  3^  ]  vailed  with  difficulty,  and  by  a  pretty  strained  construction, 
^  a  refined  reason  to  help  a  compassionate  case,  insomuch  that 
if  that  very  case  were  put  of  voluntary  settlement  made  after 
marriage,  the  same  would  hardly  come  within  that  resolu- 
tion ;  and  a  devise  is  but  a  voluntary  conveyance,  though 
the  most  favoured  of  the  kind.  Or,  if  the  limitation  of  the 
trust  of  the  term  or  the  devise  had  been  to  the  husband  for 
life,  remainder  to  the  wife  for  life,  remainder  to  the  heirs  of 
the  body  of  the  husband  and  wife^  here  the  construction 
would  have  been  different,  which  was  the  case  of  JFebb  r. 
(c)  IyoI.  134,  fFebbf{c)  determined  by  the  Lord  Harcourt  on  a  view  of 
precedents  and  on  time  taken  to  consider  of  it.  Where  a 
term  was  assigned  to  trustees  in  trust  for  the  husband  for 
life,  remainder  to  the  wife  for  life,  remainder  in  trust  for  the 
heirs  of  their  two  bodies,  and  the  husband  made  an  assign- 
ment of  the  term ;  this  was  decreed  to  be  good,  and  to  bar 
the  heirs  of  the  body  of  the  husband  and  wife,  and  that  the 
whole  trust  of  the  term,  subject  to  the  wife's  estate,  vested 
in  the  husband.  And  this  being  the  last  precedent,  and  in- 
finitely stronger  than  the  principal  case,  it  would  be  dan- 
gerous to  vary  therefrom,  especially  since  here  the  term  is 
devised  to  A.  for  life,  remainder  to  his  heirs  at  large,  who 
might  be  remote,  never  known,  seen,  or  heard  of  by  the 
tenant  for  life,  nor  by  the  testator,  and  consequently  who 
could  not  be  supposed  to  be  within  his  view  or  contempla- 
tion ;  and  such  a  devise  was  never  attempted  to  be  made 
good. 

In  the  last  place,  the  counsel  for  the  resp(Nadent  strongly 
insisted  on  the  very  great  delays  that  had  been  made  use  of 
by  the  appellant  in  this  case ;  and  that  though  the  cause  had 
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been  four  times  heard  in  Chancery,  yet  this  last  point  had       Davis 
not  been  started  till  now.    Wherefore  it  was  prayed  that  the       Gibbs 
former  decree  should  be  affirmed,  and  the  appeal  dismissed  3       [  33  ] 
which  was  accordingly  done,  with  200/.  costs. (I)   . 
I  was  of  counsel  with  the  respondent. 


(1)  Vide  fVebb  v.  Webby  ante,  Vol.  I.  p.  134. 


JONES  V.  GCX)DCHILD. 


Case  9. 


A  MOTHKR  of  a  bastard  child  by  her  will  gave  all  her  per-  Lord  Chan- 
sonal  estate  to  the  child,  and  made  B.  and  C.  her  executors,  cellor  King. 
in  order  to  take  care  of  her  child  and  to  do  it  justice.    The  2  Eq.  Ca.  Ab. 
mother  died ;  and  within  a  short  time  after  the  bastard  died  425]  pi*  is\ 
intestate,    without  wife  or  issue.     One   of  the  executors  {^®^^** 
brought  this  bill  against  the  mother  of  her  that  was  the  « personal  es- 
mother  of  the  bastard,  and  who  had  in  her  hands  the  portion  ^toHn  u-o" ' 
belonging  to  the  bastard,  praying  an  account  of  the  same.       for  the  bastard, 

who  dies  intes- 
tate, and  without  wife  or  issue.  The  executor  brings  a  bill  against  one  who  has  part  of  his 
perKHMl  estate  m  his  hands.  The  defendant  demurs,  because  the  Attorney  General  and  the 
admiBistntor  of  the  bastard  are  not  parties ;  demurrer  disallowed,  for  that  the  executor  has 
the  legal  title,  and  consequently  may  sue  for  the  estate. 

The  defendant,  the  mother  of  the  bastard's  mother,  de-  A  bastard  dies 

-.  ^      ^  .  .  j^tj'-        intesUte  with- 

murred  for  want  of  proper  parties  5  in  regard  the  adminis-  out  wife  or  is- 

trator  of  the  bastard,  and  likewise  the  Attorney  General  in  j^g^^JJi^^^J^"^ 

right  of  the  Crown,  ought  to  have  been  brought  before  the  the  ordinary  of 

Court:  for  that  it  was  plain  the  Crown  was  entitled  to  the[B]  admSS^tion 

personal  estate  of  a  bastard  dying  intestate  without  wife  or  to  the  patentee 

issue,  consequently  without  any  relation;  and  since  the  King  the  Crown, 
might  give  the  personal  estate  of  such  bastard  to  any  other 
person,  and  the  course  being  for  the  ordinary  to  grant  ad-       [  34  ] 

[B]  The  reporter  has  subjoined  the  following  query.  A  church  lease  for 
three  lives  is  granted  to  a  bastard  and  his  heirs,  who  dies  without  issue  and  in- 
testate ;  what  shall  become  of  this  lease  ? — shall  it  go  to  the  administrator  of  the 
bastard,  or  to  the  Crown  ?  or  does  the  limitation  to  the  heirs  make  any  differ- 
ence ?  or  18  it  casus  omissus  out  of  the  act  of  frauds  and  perjuries,  and  so  re- 
mains liable  to  occupancy  at  common  law  ?  or,  lastly,  is  the  lessor  entitled,  the 
lease  being  determined  ;  for  that  the  premises  being  granted  to  the  lessee  and 
his  heirs  during  three  lives,  and  the  lessee  being  dead  without  heir,  the  lessor 
nay  re-enter,  in  the  same  manner  as  where  a  grant  is  to  a  man  and  the  heirs  of 
hit  body  for  three  lives,  (in  which  case  the  heirs  of  the  body  take  as  special 
ocoapants,)  remainder  over,  and  the  grantee  dies  without  issue  during  the  three 
lives ;  the  remainderman  shall  take.     See  post,  Low  v.  Burrotty  262. 


^  iBary  VaeaUon,  119». 

JoKfis       mtnistration  to  such  (a)  patentee  of  the  Crown ;  the  defencT- 
^*  ant  would  be  liable  to  account  over  again  to  such  patentee 

-  '  for  the  personal  estate  of  the  bastardy  and  by  that  means  be 

Manning  V.  *    put  to  double  expeuse  and  vexation. 

^'PP-  Lord  Chancellor : — ^The  executor  of  the  bastard's  mother 

is  legally  entitled  to  the  personal  estate  of  his  testatrix;  and 
though  this  may  be  in  trust  for  the  bastard,  yet  as  the  exe- 
cutor has  the  legal  title,  he  can  give  a  good  discharge  to  the 
defendant,  therefore  over-rule  the  demurrer. 

Note.  In  the  like  case  an  executor,  though  a  bare  trustee, 
and  though  there  be  a  residuary  legatee,  is  entitled  to  sue 
for  the  personal  estate  in  equity  as  well  as  law,  unless  the 
ceHui  que  trust  will  oppose  it. 


HODSON  (of  the  Six  Clerks'  Office)  v.  EARL  OF  WAR- 
RINGTON. 
€aae  la 

Lord  Chaa-  At  theliearing  of  this  cause  it  appeared  that  the  defendant 
cellor  Kino,  y^  examined  a  witness  to  prove  a  deed  executed  by  him  to 
sS?*^!^'  his  brotiber,  to  whom  he  was  administrator,  and  claimed  to 
TI10  defiend-  *be  a  creditor  by  judgment,  which  judgment  was  said  to  be 
proAt  a  deed,  dbcharged  by  the  deed  so  proved  in  the  cause,  the  esad  deed 
■•^'^^^•tou  being  alleged  to  amount  to  a  release;  in  consequenee  whereof 
tiaB;t]iepUm-  there  Would  be  assets  to  pay  the  debt  due  from  the  intestate 
^ the^^-  to  the  plaintiflb.  And  now  the  question  was,  whether  the 
ant  to  prod«06  plaintiff  oould  compel  the  defendant  to  produce  tbia  deed  ? 

the  deed  at  the 

hearing,  the  refierence  hereto  not  im&iBg  H  pMt  of  the  deposition. 

[  ♦SS  3  It  was  urged  for  the  plaintiff  that  he  might ;  for  the  de- 

fendant having  proved  it,  and  the  witness  having  referred 
thereto  by  his  deposition,  the  same  was  now  become  part  of 
the  deposition  itself,  and  in  the  possession  of  the  Court ;  and 
as  the  pkdntiff  could  read  any  part  of  the  deposition  taken 
for  the  defendant,  by  the  same  reason  he  might  insist  on 
having  the  deed  produced ;  and  that  the  Master  of  the  Rolls 
had  made  many  orders  to  the  like  purpose. 

To  which  it  was  answered,  it  was  true  the  Master  of  the 
Malls  had  made  many  such  orders,  but  then  it  was  as  true^ 
that  whenever  these  came  before  the  Lord  Chancellor,  they 


^veere  at  constantly  set  aside ;  that  a  deed  was  not  part  of  the      Hodson 
deposition  unless  menHoned  therein  in  htec  verba;  and  that,  ^* 

as  to  the  deed  the  defendant  had  proved^  it  remained  at  his    Warring- 
election  whether  he  would  make  use  of  it  or  not ;  that  ac-         ton* 
cordingly  it  was  so  ruled  in  the  case  of  Calmady  v.  Cal- 
matfy,  where  the  Court  would  not  oblige  the  defendant  to       [  36  ] 
produce  a  deed  which  he  had  proved. 

The  JLord  Chancellor  held  this  to  be  the  course  of  the 
Court,  and  therefore  would  make  no  order  for  the  defend*- 
ant'e  prododng  the  deed.(l) 

In  the  same  case  it  also  appeared  that  the  plainti£F  had  ^jud^«^t 
recovered  judgment  in  the  petty  bag  ;  after  which  the  de-  » the  pottr 
fendant  brought  a  bill,  and  had  stopped  the  plaintiff  two  or  ^u  itopped 
three  years  by  an  injunction :  so  that  the  plaintiff  in  the  ^^  "J'w^- 
judgment  could  not  regularly  sue  out  execution  without  a  Tka  ymr  «iA 
scire  facias.    Wherefore  it  was  moved,  that  the  plaintiff  at  ^2nSfftfi<»lrii 
law  might,  under  these  circumstances,  sue  out  execution  ™*^^"* 
without  a  scire  facias,  and  not  suffer  by  the  act  of  the  cAimot  raMut 

Sedper  Gur*>— I  cannot  alter  the  course  of  the  Court, 
bat  must  take  care  to  preserve  it ;  and  it  being  above  a  year 
and  a  day  after  the  judgment,  let  the  plaintiff  sue  out  his 
r/ada..£C]  (») 


[C]  Q.  Whether  in  thn  case  the  plaintiff  Hodson  cai4d  not  have  taken  oiit 
eacectitioiiy  und  coDtiaued  it  by  Vicecomes  non  mi$U  brovcj  iigreeably  to  what 
was  said  by  the  Court  of  B.  Jt.  in  the  case  of  'Booth  and  Booths  Salk.  3SS. 

.(1)  Vide  Davers  v.  Davers^  ante,  2  vol.  410. 


(x)  This  has  since  been  altered;  see    2  Williams's  Saunder?,  73  c.  (5th  ed.) 
MwkeU  V.  Cue^  9  Burr.  060. ;  and    note  to  Underhill  v.  Devereux. 
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Case  11.  NEWSOME  t;.  BOWYER. 

II     ^      "    A  HUSBAND  (one  Dawson)  was  attainted  of  felony  for  ras- 
2  Ea  c    Ab '    ^S  ^^^  altering  a  bank  bill,  and  afterwards  pardoned,  upon 

270.  pi.  28.        condition  he  should  within months  transport  himself 

lMuid'wii«*at^  out  of  his  Majesty's  dominions  of  Great  Britain  and  Ire^ 
uintedoffelo-  land,  and  continue  in  exile  during  his  life.  After  the  par- 
ed on  condUioa  don,  upon  the  death  of  the  wife's  father,  (who  was  a  free- 
tion^"and^"  man  of  London)  a  share  of  the  orphanage  part  came  to  the 
tenrards  the  wife  of  the  person  attainted ;  and  it  was  admitted,  that  the 
entUled^^  orphanage  part  coming  to  the  wife  after  the  pardon  of  the 
some  penonal    husband,  and  after  such  time  as  he  had  transported  himself, 

estate,  as  or-  **.i-r*i.  i-  ii  i_ 

phan  to  a  free-  was  not  forfeited.  But  then  it  was  objected,  that  the  same 
S!u  M^l?°'  co°^g  to  ^^  ^fe  after  the  pardon  of  the  husband,  did  be- 
esute  decreed    long  to  the  husband,  who  by  the  pardon  was  become  capable 

Se'^^ss'to    of  taking. 

■  fcn»  sole.  On  the  other  side  it  was  insisted,  that  this  was  just  as  if 

the  husband  had  been  banished  by  act  of  parliament,  or  had 
[  38  ]  abjured  the  realm ;  like  the  case  of  Judge  Belknap j  or  that 
of  Thomas  de  JFaylandy  1  Inst.  133.,  where  it  is  said  that 
the  wife  of  one  banished  for  life  may  sue  as  a  feme  sole :  the 
same  of  the  wife  of  one  who  has  abjured  the  realm,  it  being 
a  civil  death ;  and  that  this  was  to  be  compared  to  abjura- 
tion, which  is  a  voluntary  act  of  the  party,  and  in  which 
case  the  law  formerly  was,  that  one  who  had  committed 
felony  and  fled  to  a  church  or  sanctuary,  provided  he  should 
voluntarily  abjure  the  realm,  was  not  punishable  with  death. 
And  the  case  in  2  Vem.  104.,   Countess  of  Portland  v. 

(a)  See  also      Prodgers  was  cited,  where  it  is  determined  that  the  wife  of 

Deariyv.bach.  ^  husband  banished  for  life  may  make  a  will,  and  act  iu  all 

of  Maxarine.     things  as  a  feme  sole,  (a)  [A] 

[A]  A  feme  covert,  having  a  separate  estate,  maj  in  a  coort  of  eqaity  be  sued 
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The  Lord  Chancellor  seemed  to  hesitate  somewhat  in  his     Newsome 
opinion,  but  expressed  an  inclination  to  assist  the  wife  ;  ne-  ^* 

vertheless  he  thought  this  was  no  banishment,  which  can- 
not be  but  by  act  of  (A)  parliament ;  neither  could  it,  as  he  (b)  i  inai.  133, 
apprehended^  be  resembled  to  abjuration.  [B]     However  his 
Lordship  ordered  it  to  come  on  again,  and  the  matter  to  be        [  39  ] 
stated  in  a  petition  by  way  of  ca8e.[C] 

as  a  feme  sole,  and  .proceeded  against  without  her  husband(j7)  ;  for  in  respect  of 
her  separate  estate,  she  is  looked  upon  as  a  feme  sole,  2  Fern.  614.  (j^)  And 
in  a  court  of  equity  (though  not  in  law)  baron  and  feme  are  considered  as  two 
different  persons  ;  and  therefore  a  wife  by  her  prochein  amy  may  sue  her  own 
hasband,  Precedents  in  Chancery^  *iA.  2  Fern.  493.,  and  in  the  case  of  Bell  v. 
Commissary  Hyde'*s  fVife^  upon  affidavit  that  she  had  a  separate  estate,  a  sub- 
pcena  served  upon  her  to  appear  and  answer  for  such  time  as  her  husband  was 
gone  to  Holland^  and  in  the  Queen's  service,  was  by  the  Lord  Keeper  Har^ 
antrty  after  advising  with  Sir  John  Trevor^  Master  of  the  Rolls,  ruled  good ; 
ud  the  wife  in  that  case  prayed,  and  had  time  to  answer.  Last  Seal  after  HiL 
Term,  1711. 

[BJ  As  BO  little  occurs  in  the  modem  books  concerning  abjuration,  it  is  pre- 
somed  the  following  account  of  it  will  not  be  unacceptable  to  the  reader : — 

By  the  ancient  common  law  of  England^  if  a  man  committed  any  felony,  ex- 
cepting sacrilege,  and  fled  to  a  parish  church,  he  might  within  forty  days  before 
the  coroner  confess  the  felony,  and  take  an  oath  to  abjure  the  kingdom  for  ever; 
lod  if  he  thus  confessed  and  took  the  oath,  he  was  thereby  attainted  of  the 
£dony,  and  then  he  had  forty  days  from  the  coming  of  the  coroner  to  provide 
.md  prepare  for  his  ? oyage ;  and  the  coroner  assigned  to  him  such  a  port  as  he 
cbose  for  his  departure  out  of  the  kingdom  ;  and  if  he  did  not  go  straightway 
oat  of  the  kingdom,  or  being  gone  out,  did  return  without  licence,  he  had  judg- 
ment to  be  hanged,  except  he  was  a  clerk,  and  then  he  had  hi^  clergy.  This 
practice  was  what  the  law  called  abjuration ;  and  being  by  several  regulations 
(in  the  time  of  Hen.  8.)  in  effect  taken  away,  the  revival  thereof  was  by  the 
35  EUz.  cap.  1.  sect.  2.  thought  to  be  a  wholesome  severity,  fit  to  be  inflicted  on 
the  Protestant  Dissenters  of  those  times  ;  but  the  Toleration  act,  (1  fV.  Sf  M. 
ttai.  1  aq}.  IS.  sect.  4.)  does  expressly,  and  by  name,  exempt  the  Protestant 
Dissenters  from  the  penalties  of  the  35  Eliz»  See  Sir  Peter  King*s  speech  in 
Bainlenance  of  the  second  article  of  impeachment  at  Dr.  SacheverelVs  trial^ 
SiaieTrialsy  Vol.  V.  p.  693. 

[C]  It  appears  from  the  Register's  book,  that  on  the  18th  of  March  1729-30, 
the  snm  of  ^599.  ITs.  7d.  was  ordered  to  be  laid  out  on  government  securities 
with  the  approbation  of  the -Master ;  and  that  the  interest  and  produce  thereof^ 
and  likewise  the  arrears  of  the  dividends  on  500/.  S.  S.  annuities,  and  the  future 
dividends  should  be  paid  to  the  wife  for  her  maintenance,  until  further  order  of 
the  Court ;  and  that  afterwards  the  wife,  on  the  husband's  dying,  married 
again ;  and  on  the  petition  of  the  second  husband  and  wife,  heard  20th  OcL 
1731,  it  was  ordered,  that  the  trustees  in  the  freeman's  will  should  transfer  the 
500^  5.  S.  annuities,  and  also  pay  the  ^599.  IVs.  7d.  and  the  dividends,  to  the 
lecond  husband. 

(f)    And   where    relief   is    sought  also  served,  Jones  v.  Harris^   9  Yes. 

against  the  separate  estate  of  the  wife,  488. 

service  of  process  on  the  husband  alone  {y)  See  Powell  v.  Hankey^  ante, 

is  apt  sufficient,  but  the  wife  must  be  2  vol.  85. 
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SIR  JERMIN  DAVERS  ET  AL'.  v.  SIR  JERMIN 

DEWES  ET  AL\ 


In  a  came  brought  on  by  consent  for  the  opinion  of  the  Lord 
Lord  Cluup-                                              Chancellor, 
caUor  Ki«9«  

^Bq JJft.  Ab,  Hbkrt^  late  Lord  Dover^  being  seised  in  fee  of  the  maqor 
4M8!  pi!  A3*  and  manor-house  of  Cheevefy  in  Cambridgeskire,  and  hav- 
dimhifiB^  ^8  ^^T  ^^^  goods  and  furniture  there^  together  with  great 
tention  lo  dli-  quantities  of  plate ;  and  being  possessed  of  divers  leasehold 
£^S^oUi        houses  iu  St.  Martin'^  and  St.  James's  fPestminstery  by  his 

SSwi'^iidde-  ^'^  ^*^  *®  ^*^  ^^  January  1707,  appointed  TKomos 
TiMtthe  red-  Fotkes,  Esq.  and  others,  (since  deceased)  executors,  leaving 
t^mu^  the  said  Folkes  a  legacy  of  200/.  for  his  trouble.  He  gave 
dpiyotud.^tor  to  his  wife  the  Lady  Dover ^  all  his  plate  whatsoever  for  her 
^aS^a&ti  pf  bj  lif'^^  5000  ounces  whereof  were  to  be  at  her  disposal  for  ever : 
£iH?*i!fi^  but  declared,  that  Ae  intended  to  dispose  of  the  residue  of  his 
wmNU  ^'Uf^  pkti^  by  a  codicil.  He  gave  Cheevefy  house  to  his  wife  for 
^SoSSa^'^^  ^^  deolaring,  thai  he  would  dispose  of  the  goods  and  fur^ 
doM  M«4ii-  nUure  in  Cheevdy  house  after  his  wif^s  death  by  a  codicil 
l]^b^i^  to  his  will;  and  tiben  by  his  will  he  bequeathed  the  residue 
^ShimS^^  ^/^|MrMmi2*M^ate«9Aalioet;eriio^^ortf  (Ikq^^  ovi 
9Mdt  sbftanot  reserved  to  be  disposed  of  by  his  codieily  to  his  wife  the  Lady 
^SlSj  kgpiae,  Dover.  Afterwards  the  Lord  Dover  made  two  codicils  with' 
but  according    Qf^f  disposing  of  his  goods  and  furniture  in  Cheevehi  Ikhmq* 

to  the  skAtutc  i  «»  o  n^  ^ 

of  dbtribntion.  or  of  the  surplus  beyond  the  5060  ounces  of  plate ;  and  died 
'['^41  ]      in  April  1706,  leaving  several  nephews  and  nieces  by  his 
brothers  and  sisters,  (who  all  died  in  his  lifetime^)  but  some 
of  them  left  moi)e  ^j^lfirea  tbim  Ofti^rp, 


""^ 
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The  Lady  Dover,  who  was  a  Papbt,  made  her  will,  having      Datbrs 
appointed  Richard  Gipps,  Esq.  and  one  Robins,  executors,      ly^.^^^ 
and  Mr.  Gipps,  residuary  legatee,  and  died  the  12th  of  Oc- 
tober, 1726.     Upon  this  case  the  following  questions  were 
made,  and  laid  before  the  Lord  Chancellor  for  his  opinion. 

First,  It  was  argued,  that  those  goods  and  furniture  in 
Cheevely  house,  and  the  surplus  of  the  plate,  did,  by  the  Lord 
Dover's  will,  belong  to  his 'lady,  and  passed  to  her  as  the 
devisee  of  the  residuum  of  the  personal  estate;  for  that, 
though  the  testator  did  declare  by  his  will,  that  he  would 
dispose  of  his  goods  and  furniture  in  Cheevely  house  by  his 
codicil,  and  likewise  that  he  intended  thereby  to  dispose  of 
the  residue  of  his  plate  beyond  the  5000  ounces ;  still  this 
was  no  more  than  an  intention ;  and  he  having  made  two 
codicils  afterwards  without  disposing  of  either  of  these  things, 
it  shewed  he  had  altered  such  his  intention,  and  chose  to  let 
them  fall  into  the  residuum  devised  to  his  lady.    That  as  to 
the  bequest  of  the  surplus  of  the  personal  estate,  though  it 
was  but  of  the  residue  of  the  personal  estate  not  before  other- 
wise disposed  of,  or  reserved  to  be  disposed  of,  yet  that  did 
not  prevent  the  Lady  Dover* s  taking  them  as  residuary  le- 
gatee.    And,  Jirst,  these  words  not  otherwise  disposed  of 
would  not  bar  her;  since  the  goods  and  furniture  of  the       [  ^^  J 
hoose  were  not  otherwise  disposed  of  by  the  will ;  nothing 
more  appeared  by  the  will,  than  that  the  testator  the  Lord 
Botrer  intended  otherwise  to  dispose  of  the  same,  which  he 
had  not  done.     And  the  Solicitor  General  compared  it  to  the 
case  where  the  testator  does  actually  by  will  make  a  bequest 
of  a  lease  for  years,  or  other  valuable  thing  to  any  person, 
and  maikes  another  residuary  legatee ;  this  is  not  only  de- 
chring  an  intention,  that  the  residuary  legatee  shall  not  have 
this  lease^  but  that  the  testator  actually  gives  it  to  another. 
And  in  the  case  put,  suppose  the  like  words  were  in  the  will, 
as  are  in  the  present  case,  (viz  J  that  the  testator  gives  the 
surplus  of  his  personal  estate  not  otherwise  disposed  of  by 
his  win,  and  then  the  legatee  of  the  lease  dies  in  the  testator's 
life-time ;  there  would  be  no  question  but  that  this  lease, 
though  not  intended  by  the  will  to  go  to  the  residuary  le- 
gatee^ but  actually  given  from  him,  shall  yet  fall  into  the 
leaidue ;  and  by  the  like  reason  so  should  it  do  in  the  prin- 
cipal case.    Then,  as  to  the  words  following,  **  nor  reserved 
"  to  be  disposed  of  by  my  codicil;''  this  could  be  no  stronger 
than  b  the  former  case  put,  (viz.)  that  he  had  disposed  of  a 
VOL.  III.  n 
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[43] 


Davers     legacy  by  his  codicil  to  one  who  afterwards  died  in  his 
j^  ^'  testator's)  life-time ;   which  yet  would  not  hinder  it 

falling  into  the  bequest  of  the  residuum :  that  it  woul 
hard  to  maintain,  that  the  testator,  the  Lord  Dover, 
had  made  a  will,  and  taken  so  much  care  in  his  disposit 
ought  to  be  construed  to  die  intestate^  as  to  any  part  o: 
personal  estate. 

But  the  Lord  Chancellor  was  of  opinion,  that  these  g 
and  furniture  in  Cheevely  house,  and  the  surplus  of  the  ] 
beyond  the  5000  ounces,  were  undisposed  of  by  the  will 
should  go  to  the  next  of  kin  according  to  the  statute  of 
tribution ;  that  it  was  plain  the  testator  did  not  intend 
should  pass  by  the  will,  but  reserved  them  to  be  dispose 
by  a  subsequent  codicil ;  and  if  it  were  admitted,  that 
Lord  Dover  did  noi  intend  to  dispose  of  them  by  the  will 
Lady  as  residuary  legatee  could  not  thereby  be  entitle 
them :  because  the  devise  of  the  surplus,  as  penned,  was 
strong  against  her,  giving  her  the  residue  of  the  pers 
estate  not  thereby  otherwise  disposed  of  or  reserved  U 
disposed  of  by  the  codicil.  Now  the  goods  in  question  i 
reserved  to  be  disposed  of  by  the  codicil,  and  therefore  c 
not  pass  by  the  devise  of  the  residuum  by  the  will.(l) 

Secondly y  It  was  contended  on  behalf  of  Mr.  Folkes 
only  surviving  executor  that  he  was  entitled  to  these  th 
as  executor ;  for  that,  though  there  was  an  express  legac 
him,  there  was  the  like  also  to  the  next  of  kin ;  and  then 
executor,  as  such,  has  a  general  right  at  law  to  all  the 
tator's  personal  estate  not  given  from  him  by  the  will. 

Sedper  Cur.  Mr.  Folkes  the  executor  having  an  exp 

SJTressTe^V  ^^^*^y  ^^  ^^'-  ^'^^"^  •''"'  ^"""^  ^'^  trouble,  and  the  rest  of 
for  hU  care      personal  estate  being  disposed  of,  or  at  least  intended  U 

Sou^'the       disposed  of  by  the  codicil,  Mr.  Folkes  is  plainly  to  be  co: 
next  of  kin  has  dered  but  as  an  executor  in  trust.  (2) 

legacy;  yet  the  surplus  shall  go  according  to  the  statute  of  distribution ;  especially  if  the 
plus  was  intended  to  be  disposed  of.  >      f         / 


Where  an  exe- 
cutor has  an 


(1)  In  Attomey^General  v.  John^ 
stone,  Amb.  577.  the  particular  words 
of  the  will  prevented  the  lapsed  lega- 
cies from  faliiQg  into  the  residue,  (x) 


(2)  So,  Andrew  v.  Clark,  2  A 
1 62.  contra  Attorney-General  v.  Hi 
er,  ante,  2  vol.  338.  Et  vide  I 
rington  v.  Knightley,  ante,  1  vol.  i 


(j?)  Bland  v.  Lamb^  2  Jac.  &  W.  399. 
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Then  it  was  insisted,  that  the  wife  of  the  Lord  DoveVy     Daters 
tfaoB^  a  Pkipist,  was  capable  of  taking  a  leasehold  estate  by  ^' 

defile;  for  which  purpose  the  statute  of  the  11  and  12  W.  3.  ^^^^' 
c  4.  8.  4.  was  mentioned,  whereby  it  is  provided,  '^  that 
^from  and  after  the  29th  of  September ^  1700,  if  any  person  [  44  ] 
"  educated  in  the  Popish  religion,  or  professing  the  same, 
^  shall  not,  within  six  months  after  he  or  they  shall  attain 
^the  age  of  eighteen,  take  the  oaths  of  allegiance  and  su- 
^premAcy,  and  conform,  &c."  as  by  the  act  is  required, 
^  every  such  person  shall,  in  respect  of  him  or  herself  only, 
^and  not  to  or  in  respect  of  any  of  his  or  her  heirs  or  pos- 
^  terity,  be  disabled,  or  made  incapable  to  inherit  or  take  by 
^  descent,  devise,  or  limitation,  in  possession,  reversion  or 
^  remunder,  any  lands,  tenements,  or  hereditaments,  &c. 
^  And  that  during  the  life  of  such  person,  and  until  he  or 
^  die  shall  take  the  oaths,  and  conform,  &c.  the  next  of  his 
"  or  her  kindred,  which  shall  be  a  Protestant,  shall  have  and 
^  enjoy  the  said  lands,  tenements,  and  hereditaments,  without 
"  being  accountable  for  the  profits  by  him  or  her  received 
*^  during  such  enjoyment,  but  in  case  of  any  wilfiil  waste 
^  committed  on  the  said  lands,  &c.  by  such  persons  so  en- 
*  joying,  the  party  disabled,  his  her  or  their  executors  or 
^  idministrators,  shall  recover  treble  damages  for  the  same 
^  against  the  person  committing  the  same,  his  or  her  exe* 
"  cutors  or  administrators,  by  action  of  debt." 

Now  as  to  this;  the  Lady  Dover  being  above. the  age  of 
eighteen  years  and  six  months  at  the  time  of  passing  the  act, 
and  at  the  death  of  her  husband,  the  testator,  the  Lord  Dover y 
she  was  said  to  be  perfectly  out  of  the  said  clause,  because  it 
iras  impossible  for  her  to  take  the  oaths,  and  conform  pur- 
nant  thereto,  she  being  above  the  age  of  eighteen  and  eight 
months  before  the  act  was  made ;  and  it  was  represented,  as 
not  likely  to  be  of  any  mischievous  consequence  to  construe 
the  Lady  Dover  out  of  the  act,  as  being  eighteen  years  and 
eight  months  old  when  the  same  passed ;  forasmuch  as  there 
are  very  few  now  living,  and  shortly  will  be  none  living,  who 
were  of  that  age  at  the  time  of  the  passing  the  act,  (viz.)  in 
1700.  And  with  regard  to  the  following  words,  which  are 
part  of  the  same  paragraph,  '^  that  from  and  after  the  10th  [  45  ] 
"  day  of  April y  1700,  every  Papist,  or  person  making  profes- 
'^  aoa  of  the  Popish  religion,  shall  be  disabled,  and  is  hereby 

'^  made  incapable  to  purchase^  either  in  his  or  her  name,  or  in 

d2 


€i 
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Daters     f<  the  name  of  any  other  person  or  persons,  to  his  or  hef  use, 
v«  a  Qf  jn  trust  for  him  or  her,  any  manors,  lands,  profits  out  of 

^^  land,  tenements,  rents,  terms  or  hereditaments  in  England 
or  fFales,  &c.  And  all  and  singular  estates,  terms,  and 
any  other  interests  or  profits  whatsoever  out  of  the  land, 
"  from  and  after  the  said  10th  of  jifprily  to  be  made  suffered 
or  done  to  or  for  the  use  or  behoof  of  any  such  person  or 
persons,  or  upon  any  trust  or  confidence  mediately  or  im- 
mediately, to  or  for  the  benefit  or  relief  of  any  such  person 
or  persons  shall  be  utterly  void,  and  of  none  effect  to  all 
intents,  constructions,  and  purposes  whatsoever."  With 
respect  to  this  clause  it  was  argued,  that  though  the  words 
may  seem  general,  and  to  take  in  all  Papists  of  what  age 
soever,  yet  they  disable  such  as  take  by  purchase  only ;  and 
the  word  devise  being  left  out  of  this  part  of  the  clause,  and 
inserted  in  the  former  part,  shews  it  to  have  been  the  intent 
of  the  act,  that  this  latter  should  not  extend  to  a  devise,  but 
to  a  purchase  only,  where  the  party  Papist  contracts  for  an 
estate,  which  by  this  clause  he  is  disabled  to  do :  and  taking 
the  latter  clause  to  extend  to  a  devise  as  well  as  the  former, 
the  act  is  inconsistent ;  for  that  by  the  latter  part  of  the 
paragraph  no  person  whatsoever  that  is  a  Papist,  though  of 
any  age,  can  take ;  whereas  by  the  former  part  an  infant 
under  the  age  of  eighteen  and  a  half  may  take,  if  such  infant 
shall  duly  conform. 
[  46  ]  To  which  the  Lord  Chancellor  replied,  that  if  this  were 

not  take  a*°'  ^^*  Integra,  it  would  be  indeed  very  questionable,  but  that 
freehold  or  the  point  had  been  settled  in  the  case  of  Roper  and  Rad^ 
tatTby  wil7,"  ^^W^i(^)  ^^  ^^^  House  of  Lords,  after  so  solemn  a  debate,  as 
becansc  taking  ought  to  render  it  conclusive  to  all  the  courts  at  fFesimin- 
ing  by  pur-  ^^^S  ^^^^  accordingly  several  subsequent  resolutions  (a)  had 
chase ;  and  by  been  made  pursuant  thereto,  and  therefore  to  recede  from 

toe  express  *  ^ 

words  of  the  this  would  Create  great  confusion  and  uncertainty,  the  con- 
it  W.3.  c.  4.  sequence  of  which  was,  that  the  word  purchase  must,  accord- 
a  Papist  is  dis-  ing  to  the  above  resolution,  be  understood  of  taking  an  estate 

abled  to  take     .^  ,  jii_!,,,.,         . 

by  purchase.  "7  purchase  ;  and  he  who  takes  by  devise  does  in  construc- 
yl^mll^^  tion  of  law  take  by  purchase.  And  the  words  terms  for 
pressly  men-  f/ears  being  particularly  mentioned  in  this  clause,  and  the 
iutute!"  ^^^    ^^^^  ,words   thereof  being  express,  that  all  such  estates 

(a)  Vide  HiU  r.  FilMn,  ante,  2  vol.  6. 


(1)1  Bro.  P.  C.  450.     9  Mod.  167,  181.     10  Mod.  230. 


Ih  Term.  S.  Trin.  1730.  46 

terms  and  [A]  interests  so  made,  shall  be  void ;  his  Lord-      Daters 
ship  was  of  opinion,  that  the  Lady  Dover,  being  a  Papist,  ^« 

was  not  capable  of  taking  these  leasehold  estates  by  virtue  of 
her  husband  the  Lord  Dover's  will ;  observing  withal,  that 
the  case  of  Roper  and  Radcliffe  was  very  strong,  even  much 
stronger  than  the  present;  in  regard  that  was  not  of  a  devise 
of  land,  or  of  a  trust  of  land,  to  a  P&pist;  but  a  devise  only 
that  the  land  should  be  sold  for  payment  of  debts  and  lega- 
cies, and  the  surplus  paid  to  a  Papist ;  which  was  notwith- 
standing resolved  to  be  a  profit  out  of  land ;  and  as  the  de- 
Tiaee  of  the  surplus  might  in  equity,  on  paying  the  debts, 
&c.  elect  to  take  the  land,  and  prevent  the  sale,  therefore  it  [  47  ] 
was  held  to  be  within  the  act. 

Whereupon  it  was  urged,  that  supposing  the  devise  of 
these  leasehold  estates  to  the  Lady  Dover  was  void,  she 
being  a  Papist ;  then  the  consequence  would  be,  that  they 
must  go  according  to  the  statute  of  distribution,  which  gives 
the  wife  half,  where  there  are  no  children,  as  in  the  present 


But  here  it  was  insisted  by  the  other  side,  .that  as  the  wife, 
being  a  Papist,  could  not  take  by  a  wiUj  so  neither  could  she 
be  entitled  by  the  statute  of  distribution,  which  is  a  will 
made  by  the  ZfCgislature  for  such  as  have  made  none  for 
themselves ;  and  it  would  be  putting  it  in  the  power  of  the 
Papist  to  elude  the  act  by  saying,  '^  I  know  I  cannot  give  my 
^  leasehold  estate  to  my  wife  or  child  that  are  Papists ;  but  I 
**  wiQ  die  intestate,  at  least  as  to  such  leasehold  estate  :*' 
and  then  the  act  of  Parliament  will  give  it  to  them,  though 
they  be  Papists.  Besides,  there  are  remarkable  words  in  the 
act  made  to  prevent  the  growth  of  Popery,  in  the  clause 
aforesaid,  which  says,  '^  that  all  estates,  terms,  or  interests 
**  made  done  or  suffered,  to  or  to  the  use  of  a  Papist,  shall 
**  be  void.'*  Now  dying  intestate  is  suffering  the  estate,  for 
want  of  a  will,  to  go  to  a  Papist.  Also  the  intent  of  the  act 
was,  that  the  Papists  should  not  be  capable  of  taking  any 
hUerest  in  leasehold  or  freehold  estates,  whereby  they  might 
be  enabled  to  prejudice  the  government ;  and  whether  such 
Pkpist  has  the  estate  either  through  the  gift  of  the  ancestor 
by  his  making  a  will,  or  by  his  dying  intestate,  it  will  be 

[A]  For  this  reason  it  has  been  determined,  that  where  a  judgment  was  given 
to  a  Ptpist,  he  could  not  extend  the  land ;  for  that  would  give  him  an  interest  in 
the  land ;  and  it  Is  the  same  thing,  where  the  judgment  is  given  in  trust  for  a 
Pipiit    By  Lord  Parker^  Loaiher  i.  Fletcher^  Mil.  1719. 
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A  Papist,  if 
above  eighteen 
and  a  half,  is 
capable  of 
taking  lands 
by  descent; 
also  a  Papist 
may  take  a 
personal  estate 
by  the  statute 
of  distribution. 
[49] 


equally  within  the  mischief  intended  to  be  prevented  by  the 
net;  and  though  this  might  seem  an  hardship,  it  was  no  more 
still  than  what  the  act  designed,  (vizj  to  put  hardships 
upon  Papists,  in  order  to  their  conformity. 

On  the  contrary  it  was  argued,  that  though  the  act  did 
intend  to  put  hardships  on  Papists,  yet  it  was  only  such 
hardships  as  the  words  and  plain  meaning  thereof  necessarily 
imported ;  that  whether  a  Papist  was  disabled  to  take  by  the 
statute  of  distribution,  was  a  question  never  yet  determined  ; 
that  the  term  [B]  suffered^  on  which  so  much  stress  had  been 
laid,  was  plainly  thrown  into  the  act  as  a  word  of  course, 
and  applicable  to  such  conveyances  as  should  thereafter  be 
made  to  the  use  of,  or  in  trust  for,  a  Papist,  by  way  of  com' 
mon  recovery;  but  that  supposing  the  word  siiffered  was  to 
be  taken  in  the  largest  extent,  then  a  descent  would  be  within 
the  clause,  and  so  no  lands  could  descend  to  a  Papist  of  above 
the  age  of  eighteen  years  and  six  months ;  for  when  lands 
come  by  descent  to  an  heir,  it  is  what  the  ancestor  suffers  to 
happen  for  want  of  a  will :  that  by  such  construction  all  the 
freehold  and  leasehold  estates  that  should  ever  come  to 
Papists  would  be  effectually  disposed  of  3  the  former,  to  the 
lord  by  way  of  escheat,  and  the  latter  to  the  Crown,  for  want 
of  an  owner.  Lastly,  that  this  was  a  penal  law,  and  not  to 
be  extended  by  any  liberal  construction. 

Lord  Chancellor :  I  do  not  know  that  this  point  was  ever 
in  judgment :  but  I  am  of  opinion  that  a  Papist  may  take 
within  the  statute  of  distribution.  I  must  recur  to  the  dis- 
abling clause  in  the  latter  end  of  the  statute  of  the  11  and  12 
W.  3.  made  to  prevent  the  growth  of  Popery,  which  says, 
'^  that  no  Papist  shall  purchase  any  manors,  lands,  or  terms, 
'^  &c."  Now  a  purchase  must  be  by  the  act  of  the  party  in 
the  way  of  grant  or  conveyance,  or  at  least  by  a  will  j  but  in 
the  case  of  one  dying  intestate,  it  is  the  act  of  the  law;  [C]  it 
is  the  Legislature  that  gives  these  distributory  shares  to  the 
widow  and  next  of  kin ;  it  is  a  succession  ab  intestato  to  a 
personal  estate,  similar  to  a  descent  of  land,  where  an  heir, 
though  a  Papist,  (as  here)  if  above  the  age  of  eighteen  and 
six  months,  may  inherit.  Besides,  the  intent  of  the  statute 
of  distribution  was,  that  the  administrator  should  sell  all  the 


[B]  This  expression,  and  indeed  the  whole  paragraph,  is  almost  word  for  word 
from  1  Jac  1.  c.  4.  s.  6. 

[C]  By  the  same  reason  it  should  seem,  that  a  Papist  is  capable  of  taking  as 
tenaot  by  the  curtesy^  or  in  dower. 
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penonal  estate  of  the  intestate^  turn  it  into  money,  and  dig- 
tribute  it ;  now  it  would  be  inconsistent,  that  the  Papist 
fihould  have  a  share  cf  the  money  left  by  the  intestate,  but 
not  of  the  money  raised  by  the  administrator  out  of  the  in- 
testate's estates. 

In  the  next  place  it  was  admitted  on  all  sides,  and  decreed, 
that  as  to  all  personal  things,  and  in  particular  the  goods  and 
funiture  at  Cheevefy,  and  the  surplus  of  the  plate  above  the 
SOOO  ounces,  the  Lady  Dover  the  widow  was  entitled  to  a 
laoiety  thereof  by  the  statute  of  distribution. 

The  last  question  was,  whether  the  personal  estate  which 
the  Lord  Dover  had  left  undisposed  of  by  his  will,  should  be 
distributed  per  stirpes,  or  per  capita  f  The  Lord  Dover 
hairing  left  only  nephews  and  nieces,  {viz,)  one  nephew  by 
his  brother,  and  three  nephews  and  two  nieces  by  a  sister. — 
Whereupon  it  was  objected,  that  were  this  the  case  of 
giand-nephews,  and  grand-nieces  that  were  next  of  kin, 
they  should  take  [D]  per  capita;  because  the  statute  says, 
**  there  shall  be  no  representation  among  collaterals  after 
^  brother  and  sisters'  children  i'\x)  but  among  nephews  and 
nieces,  (as  here)  there  may  be  representation  by  the  express 
words  of  the  statute. 

But  here  Lord  Chancellor  interrupted  the  coimsel,  and  if  one  dies  in- 
sdd,  that  all  these  nephews  and  nieces  of  the  intestate  were  ^^t^^  bro- 
eqaally  of  kin  to  him,  and  took  as  such,  and  not  by  repre-  tber  or  sitter, 

^       ^  ^  ^       ^         but  leaving  se- 

ifnl  brother's  and  sister's  cbildren,  (Ws.)  one  nephew  by  a  brother,  and  three  nephews  and 
tvo  ueces  bj  a  sister ;  these  shall  take  per  capita^  and  not  per  stirpes,  because  aU  equally  of 
kin. 

[D]  It  may  in  this  case  be  not  improper  to  take  notice,  that  where  a  person  thus 
tatitled  to  a  distributory  share,  dies  within  a  year  after  the  intestate ;  in  such 
case,  though  by  the  statute  no  distrlbation  is  to  be  made  within  a  year,  yet  the 
ihare  of  the  deceased  person  will  be  an  interest  vested,  transmissible  to  his  exe* 
oiton  or  administrators :  for  in  this  sense  the  statute  makes  a  will  for  the  in* 
testate ;  and  it  is  as  if  a  legacy  was  bequeathed  payable  a  year  hence,  which 
voald  plainly  be  an  interest  vested  presently.  Nay,  where  one  died  without 
wife  or  issue  and  intestate,  leaving  a  father,  who  also  died  before  taking  out  ad- 
■ioistration,  or  altering  the  property  of  the  estate ;  though  in  that  case  there 
vis  onlj  one  who  could  claim  as  next  of  kin,  and  so,  literally  and  strictly 
ipeakiDg,  there  could  be  no  distribution  ;  yet  by  the  statute,  the  right  to  the 
iitestate's  personal  estate  vested  in  the  father,  and  consequently  belonged  to  his 
executors  or  administrators,  and  not  to  the  next  of  kin  to  the  first  intestate,  who 
b  such  case  happened  to  be  a  different  person,  Grice  v.  Grice  by  the  Lord 
CowpeTj  Hit.  1708.  And  note ;  Mr.  Vernon  upon  this  occasion  told  the  re- 
porter, it  had  been  twenty  times  determined  in  equity,  that  where  there  is  only 
one  person  entitled  to  take  the  personal  estate  of  the  intestate,  as  next  of  kin,  the 
itttate  veftts  the  right  in  that  person,  making  him  as  a  legatee  of  the  party  de- 


ceased. 


(x)  Vide  Pett's  Case,  ante,  1  vol.  25. 
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Davers      sentation ;  consequently^  they  must  take  per  capita,  ani 

^'  per  stirpes.   Sectis,  had  any  one  brother  or  sister  been  1 

Dewes.      ^^  ^Yie  Lord  Dover's  death :    that  this  point  had  been  c 

mined  by  the  Lord  Sommers  upon  great  deliberation  i 

(a)  Pre.  Cha.    case  of  (a)  fValsk  and  Walsh  ;  and  subsequent  cases  hi 

been  resolved  agreeably  thereto^  it  was  fit  that  matter  si 

now  be  at  rest.  (1) 


(1)  Vide  Lloyd  \,  Tench^  2  Vez.     595.  Durantv.  ^restwood^  I  Atli 
213.  Bowers  v.  LittleKoodyantey  1  vol.     Stanley  v.  Stanley ^  1  Atk.  455. 


[  51  ]  STORK E  V.  STORKE,  et  e  contra. 

Case  13. 
T   rd  Chan-  ^^^^^   Storke,   a   considerable   merchant   at   Rumsi 
cellor  King.  Hampshire^    had  three  daughters,    Mary,   Elizabeth, 
A  presbyterian  ^nn  Storke ;   Jamcs  Storke  was  a  strict  presbyterian 

•^f^  t  d^  ^**h^*  '^^^^  ^P  ^  ^^^  children  and  family  that  way  5  he  had 
tcrs  bred  up  brothers,  Samuel,  Thomas,  and  Abraham^  who  were 
had  three  bro-  presbyterians.  The  said  James  Storke  having  survive 
then  presbv-  wife,  made  his  will,  and  appointed  his  three  brothers 
hU  wUl,  ap-  one  Andrews  (who  was  a  clergyman  of  the  church  of 
Epo^^"^  wnd  ^^^^y  ^"^^  ^^^  wife's  brother)  executors  thereof,  and  guar 
also  a  clergy-  to  his  three  infant  children.  The  testator  in  his  life 
cinudiof  Eng-  sent  his  eldest  daughter,  who  was  sixteen  years  of  age,  1 
^"k'^T*^*^"'  brother  Samuel  Storke,  a  merchant  in  London,  to  be 
fimtdaughtert,  cated,  and  soon  after  died.  Upon  his  decease.  Ant 
'and  dies,  hav-  ^jjg  ^f  ^^  guardians,  living  near  the  testator  in  Hamp 
est  daughter  got  ioto  his  custody  the  two  daughters  that  were  at 
brother^\he  ^&ther*s  house  at  his  death,  and  placed  them  at  a  boar 
clergrman  Bchool  in  Hampshire,  where  they  were  bred  up  in  th( 
other  daugh-  of  the  church  of  England,  After  which  he  procured 
*u8tod^^  and  ^  ^®  brought  in  the  names  of  the  three  infant  daug 
places  them  at  against  the  four  executors  and  guardians,  for  an  accoi 
school  where  ^^  testator's  personal  estate,  the  greatest  part  whereo 
they  were  bred  in  the  hands  of  the  three  Storkes,  the  testator's 
the  church  of   brothers,  and  praying,  that  the  court  would  give  direi 

England  i  and 

brought  his  bill  to  have  the  eldest  daughter  placed  out  with  the  other  daughters ;  th 
brothers  that  were  presbyterians  brought  their  bill  to  have  the  two  daughters  delivi 
them,  offsring  parol  eridence  that  the  testator  directed  and  declared  he  would  hare  his  c 
hnd  up  prei^yteriant;  the  court  declared  no  proof  out  of  the  wOl  ought  to  be  admitted 
CIM  M  a  dtTttt  of  a  guardlMMhip,  any  mors  than  in  the  case  of  a  devise  of  land. 
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/or  the  edacation  of  the  three  Infant  daughters  in  the  way      Stohke 
and  principles  of  the  church  of  England.  On  the  other  hand^  v. 

-the  three  brothers  brought  their  bill  to    have  the    two      Stork  £• 
daiigliters  delivered  to  them. 

The  Zrorcf  Chancellor  decreed  an  account  of  the  personal      [  5^  ] 
estate  ;   and  in  regard  the  three  brothers  of  the  testator,  the 
tStarkes^  had  no  way  misbehaved  themselves,  but  had  acted 
in  every  thing  for  the  good  and  benefit  of  the  infant's  estate ; 
aUl  parties  were  ordered  to  have  their  costs  out  of  the  said 
estate.     But  though  there  were  proofs  in  the  cause,  of  direc- 
tions having  been  given  by  the  testator,  that  his  children 
should  be  brought  up  in  his  own  form  of  religion,  and  as 
presbyterians ;  yet  the  same  not  being  expressed  in  his  will, 
\i&  Lordship  declared,  he  would  not  go  out  of  the  will,  nor 
hear  any  parol  proof  touching,  the  testator's  intentions  how 
Us  infant  daughters  should.be  educated  as  to  their  religion; 
saying,  that  parol  proof  ought  no  more  to  be  admitted  in  the 
case  (1)  of  the  devise  of  a  guardianship,  than  in  the  case  of 
a  devise  of  land.    However,  with   respect  to   the  eldest 
daughter,  she  being  above  the  age  of  sixteen  years,  and  in 
Londony  at  the  house  of  the  testator's  brother  Samuel  Storke, 
one  of  the  guardians ;  it  was  ordered  that  she  should  be  sent 
for  immediately  into  court,  which  being  accordingly  done, 
and  she  being  there  asked  where  she  desired  to  be ;   on  her 
expressing   a  desire  to  continue  with   her  uncle   Samuel 
Slorke,  his  lordship  declared  she  should  continue  there  if  she 
pleased. 

As  to  the  other  two  daughters ;  though  it  was  pressed  that 
the  three  guardians  and  those,  the  testator's  own  brothers, 
did  desire  to  have  these  children  delivered  to  them,  and  that 
the  court  had  a  power  so  to  do,  since  by  the  guardians  dis- 
agreeing, the  care  and  guardianship  of  the  infants  devolved 
to  the  court ;  [£]  and  though  this  was  represented  to  have  [  53  ] 
been  the  intention  and  earnest  desire  of  the  testator,  who 
could  not  believe  that  the  single  guardian,  the  clergyman, 
would  have  opposed  the  other  three ;  and  notwithstanding  it 
was  insbted,  that  in  the  case  of  so  great  a  majority,  the 
court  would  order  the  two  daughters  to  be  delivered  over  to 

[E]  See  the  case  of  The  Duke  of  Beattfort  v,  Berty^  vol.  1.  p.  703.  and  that 
of  harctf  V.  Lord  Iloldernessy  cited  there  in  the  note. 


(1)  Sed  vide  Anon.  %  Vez.  56. 
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the  three  guardians^  to  be  educated  as  they  should  thfaik 
proper,  especially  in  regard,  since  the  act  of  (a)  toleration, 
it  is  not  unlawful  to  breed  them  presbyterians  :  and  the  in- 
tention of  the  testator  in  all  lawful  things  ought  to  take 
place :  yet  the  Lord  Chancellor  would  do  no  more  than  di- 
rect the  Master  to  inquire,  whether  the  school  in  Hampshire, 
at  which  the  two  younger  children  were  placed  by  the 
guardian,  the  clergyman,  was  a  good  and  proper  school  for 
their  education ;  giving  liberty  to  all  parties  to  apply  to  the 
court  as  there  should  be  occasion.  (I) 


(1)  Reg.  Lib.  A.  1729,  fol.  474. 


Case  14; 


CAPTAIN  STRUDWICKE'S  Case. 


Sir  Joseph 
Jektll, 
Master  of 
the  Rolls. 

Mob.  365. 
One  that  had 
been  a  prisoner 
in  Newgate  for 
debt,  but  since 
remoredtothe 
Fleet,  is  ex- 
commani- 
cated;  the 
court  of  chan- 
cery wiU  not 
direct  the  cur- 
dtor  to  make 
out  a  writ  of 
excomm'  cap' 
to  the  warden 
of  the  Fleet; 
but  the  writ 
maybedirect- 
edtothesheriffy 
whomayretum 
a  non  est  in* 
rentus;  and  on 
this  return,  B. 
R.  may  grant* 
an  habeas  cor- 
pus, and  there- 
on charge  him 
with  an  ex- 
comm' cap'. 

[•54] 


The  defendant^  Captain  Strudwicke,  having  been  committed 
to  Newgate,  as  the  county  gaol,  for  debt,  and  having  been 
sued  in  the  spiritual  court  at  the  promotion  of  his  wife 
causd  adulterii  et  scBviticBy  in  which  court  there  was  a  sen- 
tence of  divorce,  d  mensa  et  thoro^  and  a  condemnation  in 
costs,  for  non-payment  whereof,  he  being  excommutiicated, 
and  having  since  procured  himself  to  be  removed  by  habeas 
corpus  into  the  Fleet  prison :   the  prosecutor  in  the  spiritual 
court  applied  to  the  cursitor  to  make  out  a  vnrit  of  excommu^ 
nicato  capiendo,  directed  to  the  Warden  of  *  the  Fleet,  to 
chai^  the  defendant  Strudmcke  therewith.  But  the  cursitor^ 
apprehending  that  it  was  the  constant  course  to  make  out 
this  writ  of  excommunicato  capiendo  to  the  sheriff,  and  to  no 
other  person,  refused  to  make  out  the  same  directed  to  the 
warden  of  the  Fleet ;  wherefore,  as  the  directing  the  writ  to 
the  sheriff  would  be  to  no  purpose,  forasmuch  as  he  could 
not  go  into  the  Fleet  prison  to  execute  it,  so  that  here  would 
be  a  failure  of  justice,  unless  the  writ  might  be  directed  to 
the  warden  of  the  Fleet :   for  this  reason,  application  was 
now  made  to  the  court  of  Chancery,  for  an  order  to  the 
cursitor  to  make  out  the  writ  as  desired ;  insisting,  that  this 
ought  the  rather  to  be  done,  because  the  defendant,  while  he 
remained  a  prisoner  in  Newgate,  the  county  gaol,  might 
have  been  there  charged  by  the  sheriff;  whereas  having  by 
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ills  mm  artifice  removed  himself  to  the  Fleet,  he  had  now     Stritb-' 
endeefoured  to  elude  the  justice  of  the  court.    That  the  sta-     wickb's 
tiiie  at  the  6ih  of  Eliz.  cap.  23.  (whereby  the  Writ  of  excom^       Case, 
iowmeaio  capiendo  that  was  before  returnable  in  chancery  is 
xzade  returnable  in  the  King^s  Bench)  mentions,  throughout 
^lie  seferal  parts  of  it,  the  sher^  or  other  affieer  to  whom 
^mck  writ  shalt  be  directed,  or  to  whom  the  execution  thereof 
^sAttU  appertain  ;   which  words  imply,  that  the  writ  mo^  be 
directed  to  other  queers  as  well  as  the  sheriff :    and  it  is 
plam,  that  in  some  cases  it  cannot  be  directed  to  the  sheriff, 
as  where  the  sheriff  is  the  person  excommunicated ;  on  which 
occasion  it  must  be  Erected  to  the  coroner:    and  by  the 
same  reason,  in  the  present  case  the  Writ  might  (it  was  said) 
\)e  directed  to  the  warden  of  the  Fleet,  both  to  prevent  a 
bilure  of  justice,  and  that  the  party  should  not  take  advan- 
tage of  his  own  artifice  in  removing  himself  from  Newgate 
to  the  Fleet. 

The  Master  of  the  Rolls,  before  whom  this  matter  was       [  55  1 
moved,  asked  whether  there  was  any  precedent  of  a  writ  of  The  court  of 
excommunicato  capiendo  being  directed  to  the  warden  of  ^*U^^^  w. 
tbe  Fleet  ?  To  which  it  was  answered,  that  none  could  be  mentt  to  th« 
found ;   but  that  the  court  of  Chancery  had  crften  directed  Fleet*  ^^ 
tbeir  attachments  to  the  warden  of  the  Fleet  to  take  the 
prisoners  in  the  Fleet  prison,  (x) 

Up<m  which  his  Honour,  having  taken  time  to  consider  of  Writ  of  ex- 
it, on  the  day  of  motions  next  after  the  term  declared  his  a^^o^&el 
opinion,  that  the  court  of  Chancery  could  not  order  the  cur-  '^^  •  ^"^ 

,  ^  where  the 

sitor  to  direct  this  writ  to  the  warden  of  the  Fleet,  the  same  sheriff  u  a 
heing  a  viscountiel  writ ;  and  though  the  words  of  the  sta-  ^^'^ca^ 
tote  of  EUzctbeth  in  several  parts  thereof  mention  the  sheriff  tated,  it  must 
w  other  officer,  this  might  be  meant  of  hailiffs  of  liberties,  the  coroner. 
or  the  coroner,  who  in  all  cases  is  the  proper  officer  to  exe- 
cute process  where  the  sheriff  is  a  party,  or  otherwise  inca- 
pacitated :  that  in  the  county  palatine  of  Durham,  the  writs  In  the  counter 
»re  directed  to  the  chancellor  of  Durham,  ordering  him  to  S1!a^  ^ln\u 
command  the  sheriff;  that  in  this  case  there  need  be  no  failure  ^re  directed  to 
of  justice,  because  the  writ  might  be  directed  to  the  sheriff,  of  Durham, 
on  whose  retuminir  a  non  est  inventus  into  the   Kinir^s  ordering  him 

„  .      ^  °       to  command 

toch,  that  court  might  grant  an  habeas  corpus  to  bring  up  the  sheriff. 
^  prisoner,  and  there  charge  him  with  an  excommunicato 
^^ofimdo;  but  that  the  court  of  Chancery's  granting  attach- 
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ments  to  the  warden  of  the  Fleet  was  not  a  parallel  case^ 
because  those  attachments  are  not  returnable  m  the  King's 
Bench^  but  m  Chancery ;  whereas  all  writs  of  excommunicato 
capiendo  must  be  returnable  in  the  King's  Bench.  Where- 
fore, there  being  no  precedent  of  such  writ  being  ever  di- 
rected to  the  warden  of  the  FJeet,  nor  any  likelihood  of  a 
failure  of  justice  for  want  of  it,  his  Honour  refused  to  order 
the  cursitor  to  make  out  this  writ  directed  to  the  warden  of 
the  Fleet. 


[56] 
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the  reversion 
in  fee  will 
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CHESTER  V.  CHESTER. 

Sir  John  Chester  had  two  sons,  IFilliam,  afterwards  Sir 
William  Chester y  and  John^  now  Sir  John  Chester ;  Sir 
John  Chester  the  father,  on  the  marriage  of  his  eldest  son 
William^  settled  lands  of  800/.  per  annumy  part  in  posses- 
sion, and  part  in  reversion  after  his  own  death,  on  the  said 
William  for  life,  remainder  as  to  part  thereof  to  the  wife  of 
William  for  life,  remainder  to  the  first,  ^c.  son  of  the  mar- 
riage in  tail  male,  remainder  to  trustees  for  600  years  to 
raise  portions  for  the  daughters  of  the  marriage,  {viz.)  4000/. 
amongst  all  the  daughters,  remainder  to  the  said  William, 
and  the  heirs  male  of  hb  body  by  any  wife,  remainder  to  Sir 
John  Chester  the  father  in  fee.  Afterwards  Sir  John  Chester 
the  father  settled  other  lands  of  near  1000/.  per  annum,  on 
his  younger  son,  now  Sir  John  Chester^  for  life,  remainder 
to  his  first,  Sfc.  son  in  tail  male  successively ;  and  being 
seised  in  fee  of  lands  in  possession  of  about  400/.  per  annum, 
in  Littleton,  Marston,  and  Milbrooke,  by  his  will  devised 
all  his  lands,  tenements  and  hereditaments  in  these  three 
towns  of  Littleton^  Marston  and  Milbrooke,  or  elsewhere, 
not  by  him  formerly  settled,  or  thereby  by  him  otherwise  dis^ 
posed  of,  to  trustees  for  the  term  of  100  years,  upon  the 
trusts  therein  mentioned,  remainder  to  his  said  younger  son 
John  Chester  in  fee.  The  trust  of  the  term  of  100  years 
was,  to  raise  money  out  of  the  yearly  rents  and  profits  of 
the  premises  comprized  in  the  said  term,  to  pay  the  testa- 
tor's debts  and  legacies,  in  aid  of  his  personal  estate.  The 
testator  died,  leaving  an  eldest  son  William,  afterwards  Sir 
William  Chester^  and  a  younger  son  John,  now  Sir  John 
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Chater.  About  a  year  after  the  death  of  the  testator.  Sir 
WSBmn  Chester  died  leaving  six  daughters,  (the  now  plain- 
tifi)  and  leaving  no  issue  male. 

The  question  before  the  court  was,  whether  this  remote 
rerersion  expectant  upon  the  several  estates  created  by  the 
said  settlement  on  the  testator's  son  William^  should  be 
construed  to  have  passed  by  this  will  ?  If  it  did,  then  it 
would  belong  to  the  defendant  Sir  John  Chester  ;  if  not,  the 
same  would  descend  to  the  six  daughters  of  Sir  IFilliam 
Chester,  as  heirs  at  law  of  Sir  John  the  father,  and  Sir  Wil- 
liam his  eldest  son.  And  now  this  case  was  argued  before 
the  Lord  Chancellor,  the  Lord  Chief  Justice  Raymond,  the 
Lord  Chief  Baron  Reynolds,  and  Mr.  Justice  Price,  whom 
the  Lord  Chancellor  called  to  his  assistance. 

And  by  those  who  argued  for  the  plaintiffs,  the  heirs  at 
hw,  it  was  insisted,  that  according  to  the  words  of  the  will, 
according  to  the  intention,  and  the  several  circumstances 
manifesting  such  intention^  it  could  not  be  reasonably 
thought,  that  the  testator  meant  to  pass  this  remote  rever- 
non  m  fee  by  his  will ;  that  as  the  plaintiffs  were  heirs  at 
law,  they  were  to  be  favoured,  and  not  to  be  disinherited  by 
doubtful  words,  especially  as  they  were  not  endeavouring  by 
this  suit  to  strip  the  honour ;  since  the  better  half  of  the 
estate  had  been  settled,  by  Sir  John  Chester  the  father,  upon 
the  defendant  his  younger  son,  in  his  lifetime,  in  possession 
and  reversion :  but  that  the  daughters  of  Sir  fPilliam  would 
not  be  provided  for  according  to  their  quality,  if  they  had 
only  4000/.  among  six  of  them,  and  the  additional  lands, 
^ich  they  were  entitled  to  from  their  father  Sir  William, 
were  but  of  small  value :  that  the  question  was  not,  whether 
Sir  John  Chester  had  it  in  his  power  to  devise  this  reversion 
in  fee';  for  it  was  plain  he  had :  but  whether  in  this  case,  it 
^^  his  intention  to  pass  it ;  and  here  it  was  said  to  appear 
plainly  not  to  have  been  his  intention ;  for  that  if  he  had 
really  intended  to  devise  this  reversion  in  fee,  he  would  have 
mentioned  it,  as  he  had  done  other  lands  of  less  value.  He 
had  devised  all  his  lands  in  the  three  towns  of  Littleton, 
Monton,  and  Milbrooke;  and  why  not  in  the  other  towns, 
vhere  the  lands  were  of  greater  value  ?  That  it  was  true,  in 
^8  devising  clause  the  testator  had  added  the  word  else- 
where, (the  devise  being  of  all  his  lands,  tenements,  and 
t^ditaments  in  these  three  towns,  and  elsewhere;)  but 
that  this  loose  general  expression,  when  the  testator  had  be- 
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fore/  descended  to  particulars,  should  never  take  in  lands  of 
greater  vahie  than  the  particulars  before  expressly  men* 
tidned;  for  which  was  cited  the  case  of  fVynnvLnd  lAttletonj 
1  \Vem.  3.  and  2  Vent.  351.  where  the  same  case  is  reported 
by  the  name  of  Sir  Thomas  Littleton's  case,  and  is  as  follows : 
A  man  devised  to  t/.  ^S'.  and  his  heirs  all  his  lands  in  Den- 
bighshirey  Montgomeryshire  and  Flintshire,  or  elsewhere 
within  the  dominion  of  Wales;  and  the  testator  was  seised 
in  fee,  and  in  possession,  of  lands  in  other  counties  within 
the  dominion  of  fFales,  that  were  in  mortgage  to  him,  and 
these  mortgaged  lands  were  of  greater  value  than  the  other 
lands ;  whereupon  it  was  declared  to  be  the  then  Lord  Chan- 
cellor's opinion,  and  decreed,  that  after  the  testator  in  that 
case  had  descended  to  particulars,  the  word  elsewhere,  which 
is  like  an  et  OBtera,  and  comes  in  currente  calamo,  should 
not  comprehend  lands  of  greater  value  than  those  which  had 
been  particularly  mentioned. 

But  that,  taking  the  word  elsewhere  in  the  most  extensive 
signification,  yet  that  was  restrained  by  the  subsequent  words 
not  by  him  formerly  settled,  or  otherwise  disposed  of;  and 
then  the  devise  would  run  thus :  '^  I  device  all  my  lands  and 
^^  hereditaments  in  Littleton,  JUarston  and  MUbrooke,  and 
^^  elsewhere,  not  by  me  formerly  settled."  Now  these  words 
formerly  settled  must  be  restrictive,  and  be  intended  to  pre* 
vent  some  lands  from  passing  by  the  will,  which,  were  it  not 
for  this  clause,  would  have  been  included  therein ;  and  con- 
sequently will  prevent  the  passing  of  this  reversion  in  fee. 
For  surely,  if  the  testator,  or  any  one  living,  were  asked, 
whether  the  lands  in  Sir  William  Chester's  settlement  were 
not  settled,  the  testator  and  all  mankind  must  answer  in  the 
affirmative  ;  they  were  settled  on  Sir  William  Chester'^  mar- 
riage, and  if  so,  were  not  to  pass  by  this  will;  for  only  the 
lands  not  formerly  settled  by  the  testator  were  to  pass  by 
this  will;  and  though  ih^^  reversion  in  fee  was  not  settled,  yet 
the  lands  were,  and  therefore  must  not  pass. 

That  suppose  the  words  of  the  devise  were,  *^  I  devise  all 
^^  my  lands,  excepting  the  lands  settled;''  this  had  been  the 
same  as  if  all  the  lands  mentioned  in  the  settlement  made  on 
the  marriage  of  Sir  William  had  been  particularized  in  this 
exception ;  and  if  so,  there  had  been  no  colour  to  think  that 
the  lands  excepted  should  pass.  And  for  this  was  cited,  as 
an  express  authority,  the  case  of  Hyly  v.  Hyly,  3  Mod.  228. 
Also>  if  the  testator  bad  devised  all  his  lands  settled  on  bis 
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wa  WiUiam  <m  his  marriage,  this  wotild  certainly  liaye 
passed  the  reversion  of  the  lands  thus  settled ;  and  it  would 
be  fery  strange,  that  the  devise  of  the  land  not  settled^  and 
tke  devise  of  the  lands  settled,  should  receive  the  same 
constrocticm,  though  they  seem  to  be  diametrically  oppo- 
ale. 

Tliat  the  inducement  and  occasion  of  the  testator's  making 
this  devise  was  a  plain  indication  of  his  meaning,  and  shewed 
he  did  not  intend  to  pass  the  land  settled  on  his  son  William; 
hf  the  devise  of  all  these  lands  was,  to  trustees  for  100  years, 
in  trust,  out  of  the  annual  profits  to  pay  his  (the  testator's) 
debts,  remainder  to  the  present  Sir  John  Chester  in  fee. 
Now,  nothing  could  be  intended  to  be  comprised  in  this  re- 
mainder in  fee  to  the  present  Sir  John  Chester,  but  what 
was  comprehended  in  the  term  of  100  years,  and  that  could 
not  reasonably  be  supposed  to  include  the  lands  comprised 
ia  the  beforementioned  term  of  600  years;  besides,  all  these 
lands  in  Sir  fFUliam  Chester's  settlement  were  limited  to 
Sir  fFiUiam  in  tail  male  general;  namely,  in  de&ult  of  sons 
of  thai  marriage,  to  him  and  the  heirs  male  of  his  body ;  and 
It  was  not  reasonable  to  make  the  reversion  in  fee  a  fund  to 
pay  debts,  which  was  not  so  much  as  {issets  for  that  purpose. 

Farther :  The  trust  is  to  pay  debts  out  of  the  annual  rents 
md  profits,  so  that  the  estate  is  not  to  be  sold,  but  only  the 
annual  profits  to  be  applied :  but  surely  the  estate  settled  on 
the  first  and  other  sons  of  Sir  fFiUiam^  whose  lady  was  every 
year  delivered  of  a  child,  till  within  a  year  of  the  death  of 
the  testator  Sir  John*  Chester ^  could  not  afford  a  yearly 
pn^t  towards  sinking  the  debt.  That  as  to  the  case  of 
Strode  v.  JLady  Bussel,  2  Fern.  621.  (and  which  it  was  ap- 
prehended might  be  objected)  where  one  devised  all  his 
lands  and  hereditaments  out  of  settlement  to  his  nephew 
Strode,  he  taking  upon  himself  the  name  of  Litton ;  there 
the  condition  of  taking  upon  himself  the  name,  shewed, 
he  was  to  continue  the  family,  and  therefore  to  have  the 
family  estate,  and  consequently  the  reversion  in  fee  of  what 
was  settled.  Again,  what  further  distinguished  the  prin- 
cipal case  from  that  of  Strode  v.  Zrody  Russel,  and  the  seve- 
ral other  cases  in  the  books  of  that  nature,  was,  that  in  the 
principal  case  there  was  an  estate-tail  in  being  in  a  third 
penon,  and  not  in  the  testator,  by  which  means  the  reversion 
in  fee  not  being  assets  was  of  no  value  in  the  estimation  of 
laW|  and  dierefore  ought  not  to  pass  by  the  general  word* 
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of  all  the  testator's  lands  and  hereditaments  not  othe 
settled. 

Lastly,  It  was  observed,  that  a  field  called  Berry  1 
wherein  were  the  conduit  and  water-pipes  which  suf 
the  capital  messuage  with  water,  (and  which  capital 
Buage  was  settled  on  the  marriage  of  the  eldest  son  Wi 
.Chester)  had  by  this  will  of  Sir  John  Chester  been  dc 
to  the  eldest  son  fFilliam  and  his  heirs;  from  whence  i 
said  to  be  natural  to  infer,  that  the  fee-simple  of  the  a 
messtiage  and  the  fee-simple  of  the  Jield  were  not  inti 
to  be  parted ;  consequently  that  the  reversion  in  fee  c 
former  was  not  intended  to  be  disposed  of  from  the  h< 
law  to  the  present  Sir  John  Chester. 

But  the  Lord  Chancellor  and  the  Judges  assistants 
all  clearly  of  opinion  against  the  plaintiffs.  They  adn 
that  the  heir  is  the  universal  representative  of  his  anc 
and  by  doubtful  words  ought  not  to  be  disinherited  :  bu 
the  question  here  was,  whether  these  words  were  doul 
They  thought  not;  that  the  word  elsewhere  was  the  sai 
if  the  testator  had  said,  he  devised  all  his  lands  in  the 
towns  particularly  mentioned,  or  in  any  other  place  \ 
soever;  and  that  there  was  no  reason  to  reject  so 
proper,  and  intelligible  a  word  in  a  will  as  this,  whicb 
bably  was  inserted  to  avoid  the  prolixity  of  namin 
several  other  towns  in  which  the  premisses  lay,  it  bi 
great  estate,  and  difficult,  at  the  time  of  making  the 
and  when  the  testator  might  be  supposed  to  have  been 
consilii,  and  without  his  writings,  to  particularize  al 
towns.  That  the  word  elsewhere  was  therefore  the 
significant  sensible  and  comprehensive  word  that  cov 
used  for  that  purpose,  equivalent  to  the  naming  of  i 
and  it  would  be  of  the  most  dangerous  consequence, 
pretence  of  construing  this  will,  and  assisting  the  test 
intentions,  to  reject  a  word  so  material  to  be  made  i 
both  for  the  sake  of  brevity  and  security.  (1) 


(1)  So  Rooke  V.  Rookcy  Pre.  Cha. 
302.  &  %  Vem.  461.  S.C.  Kingsman 
T.  Kingsman  J  2  Vera.  560.  Ridout  v. 
Path,  3  Atk.  486.   Freeman  v.  Duke 


of  Chandosj  Cowp.  360,  363.    u 
V.  Jtkynsy  C^wp.  808.(x)  Vide 
Strong  V.  Teattj  2  Burr.  912, 
Bro.  P.  C.  496.  S.  C.  (^) 


(x)  S.C.  1  Black. Rep. 200.  Fletcher 
T.Sjfittofi,2T.R.656.  Sheffield  j.Mul- 
gravcy  5  T.  R.  571.  Roe  v.  Reade^ 
8  T.  R.  118.  Doe  ▼.  Meakiny  1  East. 
450.  Goodnghi  v.  Downihire^  2  Bot. 


&  Pul.  600.  Doe  V.  Weather 
East  322.  Attorney  General  r. 
8  Ves.  256. 

Cy)  Goodtitle  ▼.  Mile$,  6  Eat 
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That  as  to  the  case  of  Sir  Thomm  Littleton,  cited  on  the     Cbxstxb 
other  side  from  Vern.  and  Vent,  the  question  there  princi-    „    ^' 

dl  ESTER 

pally  depended  on  the  premises  in  controversy  being  a  mart" 
gaffe.    Now  an  estate,  though  mortgaged,  continues  still  to 
be  the  estate  of  the  mortgagor,  subject  to  the  payment  of  the 
idedge  which  is  upon  it ;  and  the  mortgagee's  right  is  only 
to  the  money  due  upon  the  land,  not  to  the  land  itself;  for 
which  reason,  till  the  mortgage  is  foreclosed,  it  is  not  pro- 
perly the  mortgagee's  land,  or  to  pass  as  such,  by  the  devise 
cl  all  his  landsy{u)  if  the  testator  has  other  lands  to  satisfy 
the  words  of  the  will ;  and  in  the  report  of  this  case  in  Fen-' 
trisy  it  is  said,  there  were  some  other  circumstances  which 
shewed  the  testator  did  not  intend  to  pass  the  mortgaged 
prenuses,  and  therefore  the  force  of  that  authority  is  out  of 
the  case.    That  if  the  devise  had  been  of  all  the  testator's 
lands  and  hereditaments,  (without  saying  more)  and  then 
had  limited  the  premises  to  the  trustees  /or  one  hundred 
ytarsj  remainder  to  Sir  John  Chester  in  fee,  this  had  been 
good;  the  words  lands  and  hereditaments  would  have  passed 
the  reversion  in  fee  in  the  lands ;  and  the  words  not  other^ 
mte  by  me  settled  could  have  excepted  only  that  estate  in 
the  lands  which  was  otherwise  before  settled :  whereas  it  is 
plun  that  the  reversion  in  fee  was  not  settled  and  therefore 
would  pass  by  the  will ;  (v)  the  land  can  no  further  be  said 
to  be  settled,  than  the  estates  therein  are  exhausted :  but  the 
lerersion  in  fee  of  this  land  not  being  settled,  the  land,  as  to 
sach  reversion,  is  not  settled;  so  that  the  same  lands  in  TheBameUnds 
several  respects*  may  be  said  to  be  settled  and  unsettled,  ^^scuieTand 
(m,)  with  recrard  to  all  the  estates  exhausted,  and  of  which  ynsejUed ; 

.1111  1  ('^•0  uettled 

particular  estates  are  limited,  the  land,  as  to  these  estates,  as  far  as  the 
may  well  be  said  to  be  settled :  though,  in  respect  of  the  IlmiJed7nd,*' 
reversion  in  fee,  it  may  properly  be  said  the  land  is  not  set-  unsettled  aa to 

o  1  ^  __«         .  .     .  1    .1    ^   ^1  .  •        .       i.       the  revcrsioD. 

tW.  (w)    That  it  was  material,  that  this  reversion  m  fee     j-  ♦gg  j 
which  remains  unsettled,  is  part  of  the  old  estate ;  so  that  if  xbe  reversion 
tke  person  making  this  settlement  was  seised  in  fee  as  heir  ^'J  ^^  "id  ^', 
<tt  the  nart  of  the  mother,  he  shall  still  be  seised  of  this  re-  tate ;  and  if 
version  as  of  his  old  estate,  and  as  heir  of  the  mother's  side,  \^^ i^^^ls 
M  before.    In  like  manner,  if  the  lands  were  before  Gavel-  bcirofthcmo^ 

tber,  the  same 
M  4eiccnd  to  the  heir  on  the  mother's  side ;  so  if  it  was  borough  English,  or  Gavelkind,  i( 
>yi  dcKeod  accordingly. 


(«)  Thompson  v,   Chranty  4  Mad.     C  C.  337. 
US.  (xo)  Bland  v.  Biand,  3  Cox  349. 

(v)  Glover  t.  Spendlove,  4   Bro. 
rou  lu.  B 
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^'  estate,  shall  descend  in  Gavelkind  and  Borough  English  a 

before :  wherefore,  with  regard  to  this  reversion,  the  land  i 
with  strict  propriety  said  to  be  unsettled,  and  the  owne 
seised  thereof  as  part  of  his  old  estate,  his  old  property  an< 
dotninion.  Besides,  nothbig  can  be  said  to  be  settled,  bu 
what  die  party  who  made  the  settlement  has  not  a  powe 
over ;  whereas  the  reversion  in  fee  continues  in  the  power  o 
him  from  whom  the  estate  first  moved,  and  therefore  canno 
be  said  to  be  settled. 

The  Lord  Chief  Baron  observed,  that  he  looked  upon  th 
case  of  [E]  Wheeler  v.  Waldron^  to  have  been  the  first  cas 
of  this  nature,  which  had  been  adjudged,  and  is  in  Allen! 
Reports^  28.  Next  came  the  case  of  Lidcot  v.  Willowi 
which  tiiough  adjudged  otherwise  in  the  reign  of  King  Jamt 
the  Second,  and  about  the  same  time  with  that  of  Hi/ly  ^ 
[  64  ]  Hyly ;  yet  afterwards,  in  the  reign  of  King  Wiiliamy  erro 
was  brought  of  the  judgment  in  the  case  of  Lidcot  v.  fFU 
lowSy  and  the  judgment  reversed.  See  Carthew  50.  3  Moa 
229.;  also,  2  Vent.  285.  So  that  the  case  of  Hyly  v.  Hyl 
may  well  be  said  not  to  be  law,  it  being  adjudged  the  sam 
way,  and  about  the  same  time,  with  that  of  Lidcot  and  JVU 
lows;  and  as  the  judgment  of  the  latter  was  reversed  upo 
error,  so  also  would  the  former  have  been,  had  error  bee 
brought  thereof ;  and  that,  agreeable  to  the  cascofXtdcc 
and  fFillowSy  was  that  of  Cook  v.  Gerrard,  1  Lev.  212.  (j 
And  the  court  laid  great  stress  on  the  case  of  Strode  v.  Lad 
Russelly  which  was  afiirmed  in  the  Hotife  o/Lords,  and  a 
strong  as  the  principal  case,  being  a  devise  of  all  the  teg 
tator*s  land  out  of  settlement ;  which  words  were  determine 
to  pass  the  reversion  in  fee  of  the  lands  in  settlement ;  ob 
serving,  that  this  resolution  bound  them  down  in  the  prin 
cipal  case ;  and  that  the  case  of  a  son  inheriting  the  honou 
must  be  as  strong  as  that  of  a  sister's  son,  who  in  the  above 
mentioned  case  was  the  devisee  of  Sir  William  Litton, 

And  as  to  what  had  been  inferred  from  Sir  John  Cheste 

^3  ''^^  reporter  here  remarks,  that  in  the  case  of  Ivy  v.  Ivy^  heard  at  th 
Rolbu  Trinity,  1731,  this  case  of  Wheeler  ▼.  Waldron  being  cited,  his  Honou 
sent  for  the  record ;  from  whence  it  appeared  to  have  been  found  by  the  specii 
vefdict,  that,  unless  the  reversion  in  fee  passed  by  the  will,  there  would  not  b 
sufficient  to  pay  the  testator's  debts;  which  reason  is  not  taken  notice  of  i 
the  book. 

(j?)  S.  C.  1  Saunders  IBO. 
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tJie  testator's  having  devised  Berry  Field  to  William  Chester 
aftnd  his  heirs,  (mz.)  that  the  said  field  and  the  capital  mes- 
suage mere  intended  to  go  together,  and  not  to  be  parted ; 
-^he  ooort  took  notice,  this  was  but  a  slight  circumstance, 
mnd  tlutt  if  there  was  any  strength  in  it,  then  the  field  should 
liave  been  devised  to  the  same  uses  and  to  the  same  estates, 
ma  the  capital  messuage  was  limited  by  the  settlement  made 
cm  the  Bald  JFilUam  Chester's  marriage.  Whereupon  the 
decree  was  in  favour  of  Sir  John  C/iester  the  defendant,  by 
Ihe  unanimous  opinion  of  the  Jjord  Chancellor,  Lord  Chief 
,  Lord  Chief  Baron,  and  Mr.  Justice  Price.  (1) 


Chester 

V. 
CUESTER. 


(1)  Reg.  Lib.  B.  1729.  fol.  390. 


BARLOW  V.  BATEMAN.  Case  16 

t  «5  J 
Mr.  Barlow,  of  fPales,  gave  an  additional  legacy  of  1000/.    Sir  Joseph 

to  his  daughter,  upon  condition  that  she  married  a  man  who    -A^^^^^ 
bore  the  name  and  arms  of  Barlow;  and  in  case  the  daughter    ^^le  Roils, 
married  one  who  should  not  bear  the  name  and  arms  of  Devise  of  a  le- 
Barkna,  then  the  testator  devised  the  1000/.  to  the  plain-  gacytoafeme 

''  on  coDQitioa 

tiff.  (1)     The  daughter  married  the  defendant,  whose  name  she  marry  a 
'^nsBaietnan;  but  about  three  weeks  before  the  marriage  he  name*of  Bar- 
called  himself  Barlow;  and  it  was  said,  that  it  was  usual  to  low.   A.take« 
liave  an  act  of  Parliament  to  take -a  new  name,  which  had  not  "^^  JfBar- 
been  done  in  the  principal  case.    Besides,  it  was  the  inten-  1?^»  *°*^  ^}*® 

*  *  feme  mames 

tion  of  the  testator,  that  the  person  who  should  marry  his  him ;  this  is  a 

performance 
of  the  condition^  and  equity  will  not  decree  the  husband  to  retain  that  name. 


(1)  ^  Item,  I  give  and  bequeath  to 

*^raj  kinswoman,  Mary  Barlow^  the 

^aom  of  1000/.  to  be  paid  her  at  her 

^  age  of  U  years  or  marriage,  which 

^•bdl  first  happen.    Item,  in  case  the 

^said  Mtary  Barlow  shall  marry  with 

^  lay  person  of  the  surname  of  Barlow^ 

^then  I  give  her  the  farther  sum  of 

^lOOO/L  to  be  paid  her  on  the  day  of 

^  tach  her  marriage  with  a  Barlow  afore- 

k       ^^  said ;  bat  if  the  said  Mary  Barlow  shall 

m       ^  die  nnmarricd,  or  shall  marry  a  per- 

■ 


^^  son  not  bearing  the  surname  of  Bor/bflr, 
^^  then  I  give  the  said  last  mentioned 
"  sum  of  1000/.  unto  Charles  Barlow:^ 
The  defendant  Robert  Bateman  by  his 
answer  admitted,  that  on  ike  occasion  of 
his  marriage^andnoi  6e/br«,  he  assumed 
and  took  upon  him  the  name  of  Barlow; 
that  his  father's  name  was  Bateman;  and 
that  he  assumed  and  took  upon  him  the 
name  ofBarloWy  in  order  to  entitle  him 
to  the  said  sum  of  1000/.  devised  to  the 
said  Mary  upon  the  condition  aforeiaid* 
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Barlow     daughter,  and  be  entitled  to  tliis  additional  legacy,  should  1 
*'•  one  of  his  family,  and  have  originally  borne  that  nanu 

whereas  the  defendant  was  of  a  family  much  inferior,  ar 
would,  in  all  probability,  as  soon  as  he  should  have  receive 
the  legacy,  take  again  his  true  name  of  Bateman  ;  wherefo: 
the  plantiff  claimed  the  1000/. 

Mtisier  of  the  Rolls.  '^The  plaintiff  would  entitle  himself  i 

this  legacy  as  a  devise   over,   on  a  supposition  that  tl 

daughter  has  forfeited  it :  but  I  am  of  opinion,  that  the  coi 

dition  is  complied  with,  by  the  defendant's  taking  the  nan 

AncienUy         of  Barlow.     Surnames  are  not  of  very  great  antiquity ;  fi 

cScdbylheir  ^^  ancient  times  the  appellations  of  persons  were  by  the 

Christian         Christian  names,  and  the  places  of  their  habitation ;   x 

the  places  of     Thomos  of  Dale,  (viz.)  the  place  where  he  lived,    I  a 

tl^irbirthsjas  satisfied  the  usage  of  passing  acts  of  Parliament  for  tl 

&c.   One  may  taking  upon  One  a  surname  is  but  modem;  and  that  ar 

and  without  ^^®  ^^7  *^^®  upon  him  what  surname,  and  as  many  su 
an  act  of  Par-  names  as  he  pleases,  without  an  act  of  Parliament.*  Wher 
change  his  upon,  though  the  plaintiff's  counsel  desired  the  court  wou! 
name,  and  take  direct,  that  the  defendant  should  ever  after  retain  the  su 

a  new  one.fx;  ^  i        i.  i  j        i_ 

[  *66  J  name  of  Barlow^  from  an  apprehension  that  he  would,  wh< 
he  should  have  received  the  legacy,  resume  his  old  nan 
ol Bateman;  yet  his  Honour  refused  to  make  any  su( 
decree.  (1) 


(1)  But  upon  appeal  to  the  House     Honour's  decree  was  reversed.    4  Bi 
of  Lords  on  the  2d  of  April^  1735,  his     P.  C.  1 94.(^) 


(jc)  So  Doe  V.  Kfl/M,  5  B.  &  A.  544.     Leigh  v.  Leigh^  1 5  Ves.  92.    Ilawki 
ijf)  Pyot  V.  Ptfoty  1  Ves.  Sen.  335.     ?.  Luscombey  2  Swan.  375. 
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John  Roberts^  Esq.  and  Catharine^  ?  n,  .    .^ 

his  Wife, S   PJ""t»ff«-  Case  17. 

David  Roberts,  Esq.  the  Son  of  the  > 
Plaintiff  Roberts S  defendant. 

Thr  bill  was  to  be  relieved  against  an  underhand  bond^   Sir  Joseph 
dated  the  1  Bt  of  February ,  175K,  gained  by  the  defendant,    \^^^^^\ 
David  Hoberts  the  son,  from  the  plaintiff  his  father,  in  the     ^^  Rolls 
penalty  of  2000/.  for  the  payment  of  1000/.  within  fourteen  x.treau  for 
days  aifter  the  date  of  the  bond.  ^^  marriage 

The  equity  was,  that  the  bond  was  obtained  by  the  de-  in  the  settle^ 
lendant  the  son  from  the  plaintiff  John  Roberts  the  father,  ^^\^^^l 
in  fraud  of  an  agreement  made  on  the  marriage  of  the  plain*  a  power  re- 
tiff  John  Roberts  the  father  with  the  other  plaintiff  Catherine  ^^^  to /^* 
ills  second  wife,  and  without  the  privity  of  her  or  any  of  her  *«je  ^^J  ^^« 

,  whom  he 

Xdations*  should  many, 

The  plaintiff  JbAn  Roberts* s  first  wife,  who  was  the  de-  ^^^^'JT^^^ 

^^  *  '  ^  ^         annum,  paying 

fendant^s  mother,  was  a  considerable  heiress,  and  died  leaving  looo/.  to  the 
several   children  by  the  plaintiff.     The  defendant  David  ^l^  treating 
Jtoberts  *  was  the  second  son :   for  whom  the  plaintiff  his  ?*»<>«*  many- 

,  J,  ing  a  second 

father  bought  a  commission  of  lieutenancy  m  a  company  of  wife,  the  son 
dragoojis ;  after  which  the  eldest  son  dying,  the  defendant  J^rwcon? 
David  Roberts  the  son  intermarried  with  the  sister  of  Mr.  wife's  rela- 
Jfellery  late  one  of  the  Masters  of  the  Court  of  Chancery,  thTiooo/^  and 
^ho  had  a  portion  of  4000/.  and  (inter  aV)  the  plaintiff  the  docs  release  it; 
Cither,  who  was  tenant  by  the  curtesy  of  all  his  wife's  estate,  private  bond 
joined  in  settling  a  good  part  of  this  estate  on  his  son  the  ^"he  ply- ^"^ 
defendant  David  Roberts  in  possession,  and  on  his  wife  mcntofthis 

Metier ;   the  residue  of  the  estate  was  limited  to  will  not  set' ^ 
^o/in  Roberts  the  father  for  life,  remainder  to  David  Roberts  js>df  t}»»8 

bond,  because 

t:he  son,  with  a  power  reserved  to  John  Roberts  the  father  to  it  would  be 

settle  200/.  per  annum,  (part  of  the  premises  limited  to  him  ihe"firet'inar- 

for  life)  upon  any  wife  which  the  plaintiff  Roberts  the  father  r»^c»  which 

should  marry,  he  the  said  Roberts  the  father  paying,  or  se-  nme^  iVto^bc 

curing,  to  the  good  liking  of  the  defendant  Roberts  the  son,  prefe"'**^- 
1000/.  L  ^^  J 

The  power  in  the  settlement  was  penned  in  a  strict  man- 
lier, by  way  of  condition  precedent,  (viz.)  a  proviso,  that  in 
case  the  plaintiff  Roberts  the  father  should  pay  to  the  de- 
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fendant  Roberts  the  son,  or  to  his  good  liking  secure  to  tl 
said  Roberts  the  son,  1000/.  it  should  be  lawful  for  Rober 
the  father  to  limit  to  any  wife  that  he  should  marry  lands  < 
the  value  of  200/.  per  annum.  There  was  also  a  power  fi 
the  defendant  Roberts  the  son  to  limit  lands  of  400/*  p\ 
annum  to  any  wife  that  the  son  should  thereafter  marry. 

Afterwards  the  plaintiff  Roberts  the  father  entered  into 
treaty  of  marriage  with  the  plaintiff  Catharine  Barker,  tl 
sister  of  George  Barker  of  Chistvick,  Esq.  who  had  dOOO 
portion ;  and  thereupon  the  plaintiff  Roberts  the  father  pn 
posed  to  settle  these  premises  of  200/.  per  annum^  upon  tl 
said  Catharine  his  intended  wife ;  but  then  it  appearing,  th 
the  plaintiff  Roberts  the  father  was  to  pay  1000/.  to  his  sc 
David  Roberts,  upon  his  (the  father's)  making  this  joiniun 
and  that  the  payment  thereof  would  very  much  straightc 
the  plaintiff  Roberts  the  father ;  unless  this  1000/.  was  n 
leased,  the  said  plaintiff  Catherine  and  her  relations  woul 
not  consent  to  the  marriage. 

Upon  which  the  plaintiff  Roberts  the  father  applying  to  h 
son,  and  informing  him  where  the  marriage  treaty  stucl 
(namely,  at  the  father's  paying  this  1000/.  to  the  son)  an 
that' it  could  not  proceed,  unless  the  son  would  release  tt 
same ;  the  defendant  Roberts  the  son  did  agree  to  releas 
this  1000/.,  in  conseguence  whereof  he  wrote  several  lettei 
to  Roberts  the  father,  intimating  that  he  would  release  tl 
1000/.  But  it  did  not  appear,  that  the  son's  wife,  or  any  i 
her  relations,  were  consenting  to  such  release.  However,  tl 
plaintiff  the  father  introduced  his  son  into  Mr.  Barker's  con 
paiiy,  on  which  occasion  the  son  expressed  himself  please 
with  the  intended  match ;  but  not  long  after,  the  defendat 
Roberts  the  son  began  to  recede  from  his  promise,  and  ic 
sisted  with  his  father,  that  if  he  the  son  released  this  1000 
to  the  father,  then  the  father  should  give  him,  the  son, 
bond  for  the  payment  thereof  within  a  short  time  after  th 
father's  marriage ;  to  which  the  father,  being  very  much  sc 
upon  this  second  marriage,  did  at  length  consent,  (viz.)  i 
give  a  bond  to  the  son  for  the  payment  of  the  1000/.  upo 
the  son's  giving  a  release  to  the  father :  and  the  bond  whic 
the  father  was  to  give  to  the  son,  was,  to  pay  the  1000/.  t 
the  son  within  a  fortnight  after  the  father's  marriage.  Bi: 
this  agreement  for  the  father's  giving  the  said  bond  to  th 
son,  was  without  the  privity  of  the  said  Catherine  BarJu 
the  intended  wife,  or  any  of  her  relations. 
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Thereupon  a  release  was  prepared  for  this  purpose^  which 
Roberts  the  son  did  execute^  and-  the  fether  privately  gave 
Us  bond  for  the  payment  of  1000/.  to  his  son ;  but  the  re* 
lease  of  the  son  not  being  thought  effectual  by  the  friends  of 
the  sasd  Catherine  Barker ^  another  lease  was  prepared  for 
him  to  execute^  which  accordingly  Roberts  the  son  did  exe- 
cute for  ibis  lOOQ/.  but  a  day  or  two  before  the  marriage ; 
and  the  &tber  did  about  the  same  time^  or  soon  after^  execute 
i  Bcw  bond  to  the  son ;  but  this  bond  as  the  former^  waa  given 
\f  Roberts  the  father  without  the  privity  of  Catherine  hia 
intended  wife>  or  any  of  her  relations. 
.  The  marriage  between  Roberts  the  father  and  the  said 
Catherine  took  effect,  and  the  portion  of  3000/.  was  paid.. 
Afterwards  the  defendant  Roberts  the  son  sued  his  father  on 
this  bond  for  1000/.  upon  which  the  father  Roberts  brought 
&  bill  in  equity  against  his  son,  and  on  motion  before  the 
Master  of  the  Rolls,  had  an  injunction  on  the  merits :  and 
now  between  the  seals  after  Trinity  Term,  the  cause  came 
on  to  be  heard  at  the  Rolls.    When 

On  bdialf  of  the  plaintiffs  it  was  insbted,  that  it  was  plain 
Ais  hood  for  the  1000/.  in  question,  was  obtained  from  the 
plaiutilF  Roberts  the  father  without  the  privity  of  the  plaintiff 
Catherine  the  wife,  or  any  of  her  relations ;  that  it  seemed 
as  plain,  that  neither  Catherine  the  wife,  nor  any  of  her  rela- 
tions, would  have  consented  to  the  match,  had  they  known 
of  this  underhand  bond  being  given  by  the  plaintiff  Roberts 
the  father  to  the  defendant  his  son ;  which  appeared  still 
more  evidently  by  the  great  caution  made  use  of  by  the 
plabUff  Catherine  and  her  relations,  in  excepting  to  the  first 
release  executed  by  the  defendant  Roberts,  as  not  sufficient 
and  effectual ;  and  in.  insisting  upon  another  release  which 
vas>  thought  more  effectual,  and  had  been  executed  by  the 
defendant  Roberts  the  son ;  that  whenever  any  of  these  un- 
dohand  agreements  on  marriage  came  in  judgment,  the 
court  constantly  declared  an  abhorrence  of  them,  as  being  ia 
fraud  €i  the  marriage,  and  generally  tending  to  make  the 
marriage  unhf^py;   and  that  every  thing  which  had,  or 
teemed  likely  to.  have,  those  effects,  ought  highly  to  be  dis- 
couraged. 

That  for  this  reason  eqmty  is  careful  that  the  open  and 
public  contract  made  upon  the  marriage  should  take  place, 
aad  will  not  suffer  tli^at  to  be  infringed  by  any  clandestine 
^  private  agreemenib  whatever ;  nay,  so  odious  in  a  court 


Roberts 

V. 
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of  equity  are  all  secret  and  underhand  dealings,  as  to  entHk 
to  relief  even  the  husband  himself,  though  party  to  the  fraud 
and  consenting  to  the  agreement :  but  in  the  principal  case, 
the  bond  given  by  the  husband  for  the  payment  of  the  money, 
did  in  consequence  affect  the  wife.  1000/.  was  a  consider- 
able sum  of  money^  for  which  when  the  husband  should  be 
called  upon,  he  must  be  disabled  thereby  from  maintaining 
his  wife,  at  least  in  so  comfortable  a  manner  as  otherwise  he 
might,  and  probably  would  have  done,  and  therefore  it  was 
proper  the  wife  should  be,  as  here  she  was,  a  co-plaintiff,  in 
order  to  contest  and  set  aside  the  bond. 

That  it  was  true,  the  bond  in  question  was  only  for  1000/. 
but  it  might  have  been  for  10,000/.;  and  if  the  present  bond 
for  1000/.  were  allowed  to  be  good,  by  the  same  reason  a 
bond  for  10,000/.  had  been  good  also,  which  must  utterly 
have  incapacitated  the  plaintiff  Roberts  from  maintaining  his 
wife,  who  must  in  such  case  have  gone  back  to,  and  been  a 
clog  upon,  her  relations,  although  she  had  brought  so  consi- 
derable a  portion  as  3000/. 

It  was  admitted  to  be  in  proof,  that  the  plaintiff  Roberts 
the  father  did  in  all  outward  appearance  execute  this  bond 
freely.  But  this  was  not  at  all  material ;  for  still  it  was  a 
clandestine  bond,  given  without  the  privity  of  the  wife  or  her 
relations ;  and  would,  as  was  before  observed,  if  discovered, 
in  all  probability  have  prevented  the  marriage. 

That  innimierable  precedents  might  be  alleged,  where  the 
husl^and  not  only  was  passive  in  consenting  to  the  underhand 
agreement,  but  had  also  been  active  in  encouraging  it ;  and 
yet  had  been  relieved  against  his  own  act,  fraud,  and  con- 
trivance ;  which  doubtless  was  done  in  favour  to  the  wife, 
and  to  the  end  her  husband  might  not  thereby  be  disabled 
from  the  better  maintaining  her,  who  in  the  present  case 
was  not  pretended  to  have  known  any  thing  of  the  bond,  but 
to  have  been  entirely  innocent,  and  free  from  the  least  im- 
putation of  fraud. 

And  as  to  the  jointure  made  upon  the  wife  in  this  case,  it 
was  said  to  be  a  hard  bargain,  being  but  a  jointure  of  200/. 
per  atmunij  for  3000/.  portion :  whereas  it  is  usual  to  settle 
100/.  per  annum  for  every  1000/.;  and  this  200/.  per  annum 
lay  at  a  great  distance,  in  fFakSy  without  any  the  least  pro- 
vision for  the  children  of  the  marriage. 

That  with  r^ard  to  the  father's  power  reserved  to  him  to 
make  a  jointure,  it  was  observable,  he  was  made  to  pay 
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lOOQL  for  ity  for  a  power  to  limit  only  an  estate  for  life,  and 
this  in  reversion  too,  after  another  life :  so  that  if  Roberts 
the  fither  should  happen  to  survive  his  wife,  it  would  have 
been  paid  for  nothing ;  tiiat  it  was  at  the  rate  of  five  years' 
pmdiBse,  whidi  was  holding  him  to  rigorous  terms,  especially 
when  at  the  same  time  the  son  was  intrusted  with  a  power  of 
makiog  double  that  jointure  being  allowed  to  make  a  join- 
tore  of  400/.  per  ammm,  without  paying  one  farthing  for  it. 

It  was  admitted  this  was  a  bond  given  by  the  father  to  the 
ton,  not  by  the  son  to  the  father ;  so  that  the  usual  argument 
of  its  having  been  given  by  compulsion  or  coercion  might 
seem  not  applicable  in  this  case :  but  still  the  fraud  was  not 
the  kss  upon  the  plaintiff  Catherine^  who  was  entirely  inno- 
cent, and  kept  in  ignorance  of  it.  The  wife  was  equally  a 
sdferer,  and  her  relations  imposed  on  to  as  great  a  degree,  as 
if  die  had  been  the  wife  of  the  son,  not  of  the  father.  And 
M  to  authorities,  they  were  very  strong,  as  in  1  Fern.  348. 
Redmonds  case ;  so  1  Vem.  AJb,  Gale  v.  Undo ;  in  which 
cMes  the  wife  a»  well  as  the  husband  wa^  particeps  criminisy 
lod  yet  relieved.  The  same  in  [A]  Turton  v.  Benson^  2 
Fem.  764.  Wherefore  it  was  prayed,  that  as  the  court  for- 
merly ordered  an  injunction  till  the  hearing,  so  they  would 
now  grant  a  perpetual  injunction. 

On  the  other  side  it  was  urged,  that  in  the  principal  case 
the  plaintiff  Roberts  the  father  was  not  only  party  to  what 
was  here  called  the  fraud,  in  giving  this  underhand  bond  for 
the  payment  of  the  1000/.  but  that,  upon  the  defendant 
BAerts  the  son's  marriage,  when  he  reserved  to  himself  a 
power  to  make  a  jointure  of  200/.  to  any  wife  whom  he 
should  thereafter  marry,  he  himself  made  a  private  agree- 
ment with  his  son,  that  the  latter  should  release  this  1000/. 
to  him ;  and  the  very  bill  sets  forth,  that  the  son  the  de- 
fendant RobertSy  at  the  time  when  he  made  his  marriage 
settlement,  did  declare  before  several  persons,  that  he  would 
notinsbt  upon  such  claim,  nor  expect  payment  of  the  1000/. 

So  that  all  that  could  be  alleged  in  favour  of  the  second 
wife  of  the  plaintiff  Roberts  the  father,  might  likewise  be  said 
on  behalf  of  the  wife  of  the  defendant  Roberts  the  son ;  and  if 
it  should  be  insisted  to  be  injurious  to  the  plaintiff  CatherijiCj 
the  second  wife  of  the  father  that  this  private  agreement 
should  take  place ;  it  must  be  allowed  to  be  no  less  prejudicial 
to  the  wife  of  the  son,  that  the  private  underhand  agreement 

[A]See  Tol.  1. 498.  where  there  is  a  note  referring  to  this  case. 


Roberts 

V, 

Roberts. 
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Roberts  for  the  releasing,  or  not  insisting  on  the  payment  of  the  lOOOiT; 
on  the  father's  making  a  jointure  on  the  second  wife,  should 
bold  goodf  and  it  was  plain  that  the  agreement  on  the  mar- 
riage of  the  son^  that  the  father,  if  he  settled  a  jointure  on  a 
second  wife,  should  pay  1000/.  was  made  on  a  valuable  consi- 
deration, and  with  a  view  to  prevent  the  father's  marrying 
again.  Then  if  the  plaintiff  Roberts  the  father,  had  not  an 
undoubted  equity  on  his  side,  and  the  law  should  be  in  favour 
of  the  defendant  Roberts  the  son,  (as  clearly  it  was,  the  bond 
being  good  at  law,)  the  son's  bond  must  prevail. 

That  as  it  i^peared  from  the  son's  settlement,  that  this 
provision  was  made  at  the  instance  of  the  first  wife's  friends, 
tliat,  if  the  father  married  again,  he  should,  on  his  making  a 
jointure  on  a  second  wife,  pay  1000/.  to  the  son ;  the  second 
wife  or  her  friends  ought  to  have  applied  to  the  relations  and 
trustees  under  the  first  settlement,  and  to  have  given  them 
notice  of  this  intended  release  of  the  1000/.  they  being  in 
some  measure,  in  equity,  interested  therein. 

[Here  the  court  proposed  it  to  the  plaintiff's  counsel,  whe- 
ther they  had  known  or  could  cite  any  precedent  of  an  under- 
hand agreement  to  give  a  bond  on  a  marriage  being  set  aside, 
which  when  done,  would  be  injurious  to  a  former  agreement 
made  upon  a  valuable  consideration. 

To  which  it  was  answered,  that  whatever  agreement  or 
promise  the  son  might  make  to  the  father  of  his  not  insisting 
to  be  paid  this  1000/.  on  the  father's  second  marriage,  yet  it 
did  not  appear  that  the  father  ever  required  a  bond  or  cove- 
nant from  the  son  to  oblige  him  to  it;  and  as  to  any  verbal 
agreement  to  that  purpose,  supposing  there  were  any  such, 
the  son  must  know  it  would  not  be  binding;  and-  it  would  be 
hard  that  this  agreement  for  the  father's  giving  a  bond  to 
pay  this  1000/.  to  the  son  (which  was  phunly  an  underhand 
bond)  should  be  binding  to  the  prejudice  of  the  father's  se- 
cond wife,  who  brought  a  good  portion,  and  was  at  least  her- 
self innocent  of  any  fraud,  whatever  imputation  of  that  kind 
might  lie  on  the  husband.] 

Master  of  the  Rolls :  It  is  most  true  that  equity  does  abhor 
all  underhand  agreements  (1)  in  cases  of  marriage ;  and  per- 


[74] 


(1)  So  Arundel  v.  Treuilliany  1 
Chan.  Rep.  47.  Drury  v.  Hooke,  1 
Vem.  412.  Smith  v.  Bruning^  2  Vem. 
392.  Stribbkhillv.  Brett^l  Vera.  446. 
Smith  T.  Jykwell,  3  Atk.  566.  Cole  v. 
Gibson^  I  Yes.  503.  which  are  cases  of 


direct  marriage  brocage;  and  in  the 
case  of  Shirley  v.  Martin^  in  the  £x.che* 
quer,  on  14th  iVcm.  1779,  tlie  court 
was  of  opinion^  that  contracts  of  this 
nature  being  avoided  on  reasons  of 
public  incoBiremeDiCe,  would  not  ad« 
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[75] 


baps,  thifi  may  be  the  only  instance  in  equity,  where  a  person,     Roberts 

thoQgli  particept  crindniSy  shall  yet  be  allowed  to  avoid  his 

own  acts.     Marriages  ought  to  be  encouraged,  to  which  end 

the  open  and  public  agreements  on  marriage  treaties  should 

be  supported  and  made  good.    It  is  not  usual  in  cases  of  this 

hatore  for  the  wife  to  be  made  a  co-plaintiff  with  the  hus- 

iMnd,  in  order  to  avoid  the  agreement,  but  the  husband  has 

been  relieved  on  a  bill  brought  by  him  alone.    And  therefore 

I  do  not  think  that  the  wife's  joining  in  this  biU  at  all  alters 

the  case.  Neither  does  it  make  any  difference,  that  the  Juiher 

seeks  here  to  be  relieved  against  the  bond.    No  evidence  has 

been  given  of  his  having  made  use  of  his  paternal  authority, 

and  the  &ther  is  as  much  at  liberty  to  marry  again  as  the  son. 

But  what  I  take  to  be  material4s,  that  whatever  arguments 

can  be  made  use  of  in  favour  of  the  pluntiff  Catherine,  the 

lather's  second  wife,  or  of  her  husband,  to  prove  that  the 

Cither  ou§^  to  be  discluirged  of  the  bond  for  payment  of  the 

\(XXH^  the  very  same  arguments  may  be  urged  on  behalf  of 

the  SOD  and  his  wife,  to  prove  that  it  ought  to  be  paid.  Thus 

sopposing  it  to  be  an  hardship  upon  the  father's  second 

wife^  thatjier  husband  should  be  forced  to  pay  this  1000/.  in 


jnit  of  sabsequent  confirmation  by  the 
pBrtj.(dr)  So,  any  private  agreement 
or  treaty  infringiog  the  open  and  public 
agreement  or  marriage,  is  considered  as 
frmadoleot.  Peifton  v.  Bladwell,  1  Vem. 
^40.  Redman  v.  Redmariy  1  Vem.  348. 
GaU  V.  Lindoy  1  Vem.  475.  Lamlee  v. 
Hmnman,  2  Vem.  400.  Keat  v.  Allen, 
2  Vem.  688.  Webber  v.  Farmer,  2  » 
Bro.  P.  C.  88.  Morriion  v.  Arbuihnoi, 
1  Bro.  C.  C.  548.  note.  Pilcaime 
▼.  Ogboume,  2  Ves.  375.  In  Neville  ▼. 
H^iikmscn,  before  Lord  Thurloa,  in 
November  1782,  his  lordship  said  he 
wotiid  not  lay  it  down  as  a  rule,  that 
Irmod  in  cases  of  this  nature  must  be 
upon  an  aftide  expressfy  contracted 
JoTj  bot  any  representation  misleading 
the  parties  contracting  on  the  subject 
of  the  contract,  was  within  the  prin- 
ciple of  the  other  cases,  and  his  lord* 


ship  relieved  by  injunction  agahist  a 
bond  entered  into  by  the  plaintiff  to 
the  defendant  before  the  plaintiff^s 
treaty  of  marriage,  the  defendant  hav- 
ing by  the  plaintiff's  desire,  upon  the 
occasion  of  such  treaty,  misrepresented 
to  the  wife^s  father  the  amount  of  the 
plaintiff's  debts,  and  particularly  con- 
cealed from  him  the  bond  in  question  ; 
and  this  relief  was  giren,  akhongh  it 
did  not  appear  that  there  was  any  ac- 
tual stipulation  on  the  part  of  the  wife's 
father,  in  respect  of  the  amount  of  the 
plaintiff's  debts.  1  Bro.  C.  C.  543. 
S.  C. — Vide  etiam  Ket/  v.  Bradshawy 
9  Vem.  103.  Duke  of  Hamilton  v. 
Lord  Mohun,  ante,  1  voL  118.  Wood' 
house  T  Shepley,  3  Atk.  535.  Blanchet 
V.  Foster,  2  Ves.  264.  Montejiori  v. 
Montefiori,  1  Bla.  Rep.  363.  Jackson 
V.  Duchaire,  3  T.  R.  551. (jf) 


(«)  See  this  case  stated  in  1  Ba.  and 
Be.  358. 

(y)  Scott  V.  Scott,  1  Cox  366.  Ex- 

parte  Gardner,  1 1  Ves.  40.  Palmer  v. 

Neave,  11  Ves.  165.    It  is  a  rule  in 

of  frands  on    marriage  that  al* 


though  the  husband  were  a  party  to 
such  fraud,  yet  his  interest  is  not  to  be 
affected  where  there  is  a  wife  or  child 
who  would  also  be  affected^  Thompson 
V.  Harrison,  1  Cox  344. 
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Roberts  breach  of  the  public  and  open  agreement  made  by  the  son ; 
^'  is  it  not  equally  an  hardship  upon  the  son's  wife,  and  as 

oBERTs.  m^j^jj^  ^  violation  of  the  open  and  fair  agreement  made  on  her 
marriage^  that  die  lOUO/.  should  not  be  paid  upon  the  father's 
making  a  second  jointure  ?  The  consequence  of  which  will 
be,  that  as  the  agreement  on  the  son's  marriage  was  the^r5/, 
it  ought  to  have  the  preference.  Qui  prior  est  in  tempore, 
potior  est  injure. 

Further:  On  the  face  of  the  bill  it  is  alleged,  that  the  son 
on  his  marriage,  and  when  his  father  agreed  to  pay  the  1000/. 
on  his  making  a  jointure  to  a  second  wife,  engaged  not  to  in- 
sist on,  or  expect  the  payment  thereof;  which  shews  it  was 
intended  as  a  fraud  upon  the  son's  wife,  or  her  relations ;  and 
the  father's  agreeing  to  pay  the  1000/.  on  such  contingency, 
might  be  some  inducement  to  the  son's  wife  and  her  relations 
to  come  into  the  match.  But  if  this  had  not  been  charged 
in  the  bill,  it  still  appears  on  the  merits,  that  the  defendant 
Roberts  the  son  and  his  wife  are  purchasers  of  the  1000/.  in 
[  76  ]  case  of  the  father's  marryuig  again  and  making  such  jointure, 
as  he  has  done.  Wherefore,  since  the  payment  of  this  1000/. 
by  Roberts  the  father,  may  as  much  contribute  to  the  com- 
fortable subsistence  of  Roberts  the  son  and  his  wife,  as  the 
non-payment  of  it  may  conduce  to  the  comfortable  living  of 
the  father  and  his  wife;  and  as  by  means  of  this  bond,  Ro^ 
berts  the  son  has  the  law  on  his  side,  I  think  the  bond  must 
be  paid ;  and  the  only  relief  I  can  give  Hit  father  is,  to  award 
a  perpetual  injunction,  upon  payment  of  principal,  interest 
and  costs  (1). 

In  this  case  the  Master  of  the  Rolls  observed,  that  the 

practice  of  the  court,  in  relieving  against  all  marriage-bro- 

cage  bonds,  plainly  shewed  it  to  be  their  opinion,  that  every 

contract  relating  to  marriage,  ought  to  be  free  and  open;  and 

(a)  Ca.  in  Pari,  he  took  noticc,  that  in  the  case  of  (a)  Potter  v.  Keen,  where 

iIwI^lITw  ^^^  ^^'^^  *  ^^"^  ^  P*^y  "^oney  for  procuring  a  marriage,  the 
post  391.  Lord  Sommers  decreed  in  favour  of  the  bond,  conceiving,  that 
as  the  procuring  a  marriage  was  a  good  consideration  at  law 
for  an  asstimpsit,  so,  provided  the  bond  were  in  a  reasonable 
sum,  the  same  might  be  a  good  consideration  for  a  bond  in 
equity.  But  that  the  Lords,  with  great  justice,  reversed  the 
Lord  Sommers's  decree,  for  that  it  would  be  of  dangerous 
consequence  to  allow  of  any  such  bonds,  as  tending  to  intro- 
duce many  improvident  marriages. 


(1)  Reg.  Lib.  B.  1729.  fol.  324. 
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SHIRLEY  ET  AL'.  v.  EARL  FERRERS.  ^^  ig^ 

RoBsaT  late  Earl  Ferrers  was  seised  in  fee  (among  many  Lord  Chan- 
other  .estates)  of  lands  in  Ireland  of  2000/.  per  annum  :  and  cellor  Rino. 
having  several  sons  by  his  first  wife,  {viz.)  'Washington,  &c.  ^^  ^^* 
aod  also  having  several  sons  by  his  second  wife,  (Silena,  the  dered  t^^ex- 
present  Countess  dowager  Ferrers,)  the  said  Earl  Robert  by  ^^^  ^* 
a  settlement  had  limited  these  premisses  in  Ireland,  to  his  where  the 
QonB  by  his  last  lady,  the  Countess  Silena.    Upon  the  death  S*??to*u"^" 
of  Earl  Robert,  the  earldom  descending  to  fFashington  Earl  ^'^^y  ^°  ^^^ 
Perrers,  his  lordship  claimed  title  to  the  premisses  in  Ire-  the^witi^^ 
land,  by  virtue  of  a  prior  settlement  made  thereof  by  Earl  J^d^«»»m»t- 
Mobert  in  Mtwf,  1683,  whereby  the  premisses  were  limited  to  importance ; 
himself  for  life,  remainder  to  his  son  fFashington  for  life,  ^tness^iim 


remainder  to  his  first,  &c.  son  in  tail  male,  remainder  to  not  proved  to 

every  other  son  of  Earl  Robert  in  tsdl  male  successively,  re-  firm. 

mainders  over.    And  it  being  insisted  on  by  the  sons  of  the 

second  marriage,  that  this  was  a  forged  deed,  an  isstie  was       [  78 1 

directed  to  try  the  same.    Earl  fFashington  died  without 

issue  male,  and  the  earldom  descended  to  the  defendant. 

Thb  suspected  deed  of  May  1683,  had  been  brought  before 

the  Master  by  Earl  fFashington ;  and  the  younger  sons  by 

the  second  marriage  and  their  agents,  having  inspected  it  in 

the  Master's  hands,  one  John  Shirley,  bom  in  Ireland,  and 

to  whom  Earl  fFashington  had  shewn  several  favours,  came 

to  the  Master  to  see  the  deed,  and  made  an  affidavit,  that 

in  December  17^0,  the  deponent  himself,  by  order  of  Earl 

fFashington,  transcribed  this  supposed  deed  from  another 

copy  in  parchment ;'  and  that,  at  that  time,  there  was  no 

1 
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sealy  or  name  subscribed^  nor  any  witnesses  to  it ;  where 
now  it  appeared,  that  this  very  deed  had  a  seal  put  to  it,  a 
Elarl  Robert's  name  and  title  subscribed  to  it,  and  three  w 
nesses'  names  indorsed,  though  those  witnesses'  names  w< 
almost  rubbed  out. 

The  sons  by  a  second  marriage  thereupon  brought  a  si 
plemental  bill  setting  forth  this  matter,  with  John  Shirle 
Affidavit  annexed ;  and  praying  that  they  might  be  at  libe 
to  examine  this  witness,  in  order  to  have  his  testimony  p 
petuated.  And  now  it  was  moved,  that  the  plaintiffs  mi{ 
examine  this  witness,  de  bene  es«e,^the  defendant  havi 
prayed  a  commission  to  answer. 

On  the  other  hand  this  was  opposed  on  behalf  of  \ 
Earl,  by  reason  there  was  not  the  common  affidavit,  that  i 
witness  was  old,  or  infirm,  or  in  any  danger  of  dying :  a 
it  was  said  to  be  against  the  constant  course  to  grant  sti 
motion,  but  upon  very  full  affidavits  of  the  witness's  i 
only  being  old,  but  also  infirm,  and  in  danger  of  dying. 

But   the   Lord   Chancellor,  (after  this  had  been  tw 
moved)  on  affidavit  made,  that  no  other  person  was  privy 
[  79  ]       this  matter,  as  the  plaintiffs  knew  or  believed,  did  order  tl 
the  plaintiffs  should  be  at  liberty  to  examine  this  witn' 
Shirley  de  bene  esse ;   in  regard  he,  as  well  as  all  othr 
might  die,  and  by  that  means  the  plaintiffs  might  be 
prived  of  his  testimony ;   and  for  that  this  matter  lay  io 
privity  of  this  witness  (1)  only,  and  was  of  great  importa 
but  that  if  he  were  then  living,  the  plaintiffs  should  prr 
him  at  the  trial.  (2) 

Afterwards,  on  the  trial  of  the  issue,  at  the  bar  ' 
King's  Bench,  Hilary^    1730,  the  deed  was  found 
forged,  upon  the  evidence  given  by  this  witness,  (s) 


(1)  So,  Pearson  v.  Wardj  in  Cha.        (2)  Vide  PhiUps   v.   Can 
Feb.  28,  1785.  («)  Brydges  v.  Hatchy    1  vol.  H7. 
nCha.  Jon.  19, 1788.(^) 


(«)  2  Dick.  «48.  1  Cox,  177.  v.  Oxford^  4  Bro.  C.  C.  15 

(y)  1  Cox  423.    Hankm  v.  Middle-        (t)  See  DursUy  v.  Fitz 
Utchj  2  Bro.  C.  C.  641.  Cholmondeley    Yes.  254. 
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JONES  V.  EARL  OF  STRAFFORD,  ET  AL\  Case  19. 


Tbe  plaintiff,  as  administrator  during  the  minority  of  four  Lord  Chan- 
infiuit  children,  of  the  goods  and  chattels  of  one  Bromell,  cellor  Kino. 
wio  died  intestate,  brought  his  bill  to  recover  a  debt  by  ^"^  Chief 
bond  for  2000/.  dated  so  long  since  as  1685,  and  a  debt  by  p^V^y^* 
note  for  800/.  dated  so  long  since  as  1686,  both  pretended  to  2  Eq.  Ca.  Ab. 
kave  been  given  by  Sir  Henry  Johnson^  knight.    The  bill  253.  pLU. 
idl^ed,  that  Sir  Henry  Johnson  by  his  will  had  subjected 
luB  lands  to  pay  his  debts,  and  was  brought  by  the  pbdntiff 
against  the  defendant  the  Earl  of  Strafford j  as  administrator, 
with  the  will  annexed  of  Sir  Henry  Johnson^  (on  the  exe- 
cutor's irenouncing)  and  against  his  heir  at  law  and  devisee ; 
and  it  appeared  by  the  bill,  that  one  of  the  said  four  infants, 
being  the  eldest,  and  a  daughter,  was  married  to  «/•  N.  who 
was  of  age,  and  a  co-pliuntiff,  and  who  sued  as  one  of  age, 
and  not  by  his  prochein  amy  or  guardian. 

Tbe  defendant  the  Earl  of  Strafford,  as  to  that  part  of  the 
bill  which  sought  to  recover  the  2000/.  of  the  money  due  on 
the  sidd  bond,  or  the  money  due  on  the  said  note  from  the       [  80  ] 
said  Sir  Henry  Johnson,  or  the  defendant  as  his  adminis- 
trator, or  which  sought  any  relief  in  relation  thereto,  or  any 
discovery  in  order  to  such  relief,  demurred;   for  that  it  ap- 
peared on  the  face  of  the  bill,  and  of  the  plaintiff's  own 
shewing,  that  as  the  plaintiff's  title  was  only  as  adminis- 
trator of  Bromelly  so  the  administration  was  determined  by 
the  infant  daughter's  having  married  an  husband  who  was  of 
age ;  also,  as  to  such  part  of  the  bill  as  sought  to  recover  the 
800/.  or  money  due  on  the  note  pretended  to  have  been  given 
in  1686,  the  said  defendant  jv/eac/ec/  the  statute  of  Limitations, 
and  shewed,  that  the  debt  was  barr^  by  the  statute ;   and 
ibaX  six  years  and  upwards  had  incurred,  long  before  the 
said  Sir  Henry  Johnson  had  made  his  will,  whereby  he 
chaiged  his  lands  with  the  payment  of  his  debts. 

Moreover,  as  to  that  part  of  the  bill  by  which  the  plidntiff 
sought  to  recover  the  money  due  on  the  bond,  the  defendant 
pleaded ;  that  the  plaintiff  had  brought  an  action  of  debt  on 
the  bond,  in  the  court  of  Exchequer  against  the  defendant^ 
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JoHEA       ^ho  had  pleaded  solvit  ad  r//V?m,  and  that  the  said  action 
P  Y  -       was  still  depending :  and  to  some  immaterial  part  of  the  bill, 
Strafford.  ^^®  defendant  put  in  a  short  answer.     Tliese  pleas,  together 
with  the  demurrer,  coming  on  to  be  argued,  the  Lord  Chan- 
cellor called  the  Lord  Chief  Justice  Raymond  to  his  assist- 
ance. 
A  defendant         And  it  was  objected  to  the  demurrer,  which  was  said  to  be 
and  plead,  or    in  effect  to  the  whole  bill,  that  the  same  was  over-ruled  by 
demur  Mid       ^jj^  pleas,  and  also  by  the  answer ;  and  that  this  was  the 
same  part  of  a  proper  conclusion  of  all  demurrers,  (viz.)  to  demand  judg- 
plea!&c!over-  "i^^t  of  the  court,  that  the  defendant  ought  not  to  answer  to 
rulei  the  de-     what  the  demurrer  extends  to :  now  the  demurrer  extending 

marrer.(x)         ^  ifj.^tii  i«  • 

[  81  1  ^  ^^y  relief,  as  to  the  bond  or  note,  or  any  discovery  in 
relation  thereto,  and  the  defendant  afterwards  pleading  the 
statute  of  limitations  as  to  the  note,  and  the  action  at  law,  as 
to  the  bond ;  these  pleas  (it  was  said)  overruled  the  demurrer : 
for  the  plaintiff  might  reply  to  the  pleas,  and  thereupon  exa- 
mine witnesses,  and  hear  the  cause  ;  so  that  the  pleas  were 
(a)  Vol.  2. 464.  as  an  answer,  and  sworn  as  an  (a)  answer.  And  upon  time 
granted  to  answer,  the  defendant  may  plead ;  wherefore  it 
must  be  inconsistent  for  a  man  to  say,  '^  I  demur,  and  there- 
'^  fore  ought  not  to  answer,"  and  yet  at  the  same  time  to 
answer ;  consequently,  a  defendant  cannot  plead  and  demur 
to  the  same  part  of  the  bill ;  and  as  answering  to  the  same 
thing  overrules  a  plea,  so  <l  fortiori  pleading  or  answering  to 
the  same  thing  overrules  a  demurrer. 

And  of  this  opinion  were  the  court,  (viz.)  that  the  pleas 

overruled  the  demurrer.    But  still  it  appearing  that  the  in- 

fiEUit  daughter  was  married  to  one  that  was  of  age ;  if  thereby 

the  administration  was  determined,  the  court  said  they  would 

not  proceed  in  a  suit,  where  it  was  evident  the  plaintiff 

claimed  under  an  administration  which  was  at  an  end. 

tratf^^^         Whereupon  for  the  demurrer  it  was  insisted,  that  the  ques- 

mated  daring  tion  was  no  more  than  this :  an  administration  was  granted 

fouMnfimt^*^'  of  the  personal  estate  of  an  intestate  during  the  minority  of 

children,  one    four  infiEmts,  one  of  whom  (being  a  daughter)  had  married  an 

a  daoghter,      husband  who  was  of  age,  whether  this  determined  the  admi- 

U^l^ho  te^of  '^^^w^^O'^  ?  ^^^y  ^e  only  reason  of  granting  such  admini* 

afe  s  the  ad-    stration  during  the  minority  of  the  in&nts,  was,  because  none 

u  not^eter-     ^'  ^®  parties  interested  were  capable  of  administering,  on 

ndned*  ^ 

(x)  Dormer  v.  Foriescuey  3  Atk.    ga     TYdc/v.  Clare,  2  Dick.  713.    At^ 
t&L    SmMigc  !•  Smukbrooke^  1  Vera,    kmstm  ?•  Uanwtqfy  1  Cox  560 
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licconnt  of  their  tender  age :  but  when  one  of  these  had  mar-  Jones 
ried  a  husband  that  was  of  age,  there  was  then  a  party  in-  r«  ^'  # 
terested,  who  was  capable  of  administering ;  by  which  means^  Strafford 
us  the  reason  of  granting  the  administration  ceased,  so  must  [  89  ]  . 
the  administration  also.  Cessante  causdj  cessat  effectus. 
That  the  husband  was  not  only  a  person  capable  of  adminis- 
teringy  but  the  proper  person  to  manage,  at  least  his  wife's 
share  of  the  personal  estate,  which  seemed  all  of  it  to  be  now 
vested. in  him ;  but  most  certainly  he  had  a  power  of  dis- 
posing of  it:  so  that  the  administrator  durante  minori  estate 
had  no  longer  the  property,  nor  any  right  to  the  possession 
thereof.  And  why  should  his  administration  continue,  when 
there  was  nothing  left  for  him  to  administer  ?  That  it  might 
be  thought  sufficient  for  the  defendant  to  shew,  that  the  said 
administration  was  determined,  without  pointing  out  to  whom 
administration  should  now  be  granted*  However,  it  was 
conceiTed,  that  as  the  married  daughter's  share  of  the  per- 
sonal estate  belonged  to  her  husband,  so  he  should  have  ad- 
ministration granted  to  him  of  such  share ;  and  that  a  dif- 
ferent administration  might  be  granted  to  another  person 
during  the  minority  of  the  other  three  infants,  ad  usum  et 
cofnmwlum  of  these  three  infants. 

Neither  was  it  material,  that  this  husband  who  had  mar- 
ried the  infant  daughter  was  before  the  court^  and  a  party  to 
the  bill :  for  if  the  administration  was  determined,  then  the 
plaintiff's  right  to  sue  as  administrator  during  minority,  &c. 
vras  at  an  end :  of  which  the  court  would  take  notice,  and 
not  suffer  a  suit  to  proceed,  where  there  was  no  representa- 
tion of  the  personal  estate  in  question,  no  representatives  of 
the  infants  to  whom  these  securities  now  in  controversy  (if 
subsisting)  did  belong :  that  it  was  very  true,  there  were 
three  children  of  the  intestate  that  were  infants  under  the  age 
of  seventeen^  besides  the  daughter  who  was  married ;  but 
that  would  not  help  the  case ;  because  where  an  administra-      [  83  ] 
tion  is  granted  during  the  minority  of  four  infants,  if  one  of 
the  infants  comes  of  age,  this  does  determine  the  adminis- 
tration, 5  Co.  Brudenel's  case,  1  Leon.  74.  agreed  by  the 
counsel  on  each  side  5  nay,  the  case  is  there  put  further, 
(viz.)  that  if  administration  be  granted  during  the  minority 
of  four  infants,  and  one  of  the  infants  dies,  this  determines 
the  administration,  in  regard  it  cannot  be  said  there  are  four 
infants,  when  one  of  them  is  dead.    Lastly^  that  Prince's 
case,  in  5  C9.  29.  was  very  strong  in  favour  of  the  demurrer, 

VOL;  III.  F 
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JoNis  where  there  behig  an  infant  exeaitrix  under  seventeen^  ad- 
Xs^\  f  ministration  was  granted  to  t/.  S.  during  her  minority ;  and 
Strafford.  *^®  administrator  during  minority  sold  a  term  for  years ;  arf- 
judged  such  administrator  could  not  sell  the  term ;  and  fur- 
ther, that  the  administration  determined  on  the  executrix's 
marrying,  if  it  appeared  that  the  husband  was  of  age.  So 
that  one  of  the  points  then  Judicially  before  the  comi:,  was, 
whether  the  administration  during  the  minority,  &c.  was  not 
at  an  end  by  the  executrix's  marrying ;  and  it  was  held,  that 
the  marriage  of  the  infant  executrix  to  a  man  of  age,  was  a 
determination  thereof;  and  the  reason  given  is,  for  that  the 
executrix  had  taken  a  husband,  who  (as  the  book  says)  might 
administer  as  executor.  Which  same  resolution  is  men- 
tioned and  allowed  in  Godolphin's  Orphan's  Legacy  231, 
and  in  Swinburne  286;  and  in  those  books  it  is  said,  that 
where  an  infant  executrix  takes  a  husband,  who  is  of  age,  it 
is  the  same  thing  as  if  she  herself  were  of  age.  ,And  in  I 
Vent.  103.  the  same  is  cited  for  law  by  that  learned  Judge 
Mr.  Justice  Twisden.  So  that  from  the  reason  of  the  thing, 
and  from  the  authorities  which  were  conceived  to  be  in 
point,  the  administration  durante  minori  mtate^  and  conse- 
quently the  plaintiff's  title  to  sue,  was  said  to  be  determined; 
[  84  ]  and  surely,  in  the  case  of  so  stale  a  demand,  the  plaintiff 
ought  to  be  held  strictly  to  every  thing,  though  but  matter 
of  form. 

As  to  the  next  point,  which  was  upon  the  plea  of  the  sta- 
tute of  limitations  with  regard  to  the  pretended  note  for  800/. 
.  from  Sir  Henry  Johnson  to  the  plaintiff's  intestate  Bromell, 
and  which  was  dated  so  long  ago  as  the  30th  of  Mdyy  1686, 
(above  forty-four  years  since,)  it  was  admitted,  that  Sir 
One  owes  a      Henry  Johnson  did  by  his  will  subject  his  real  estate  to  the 
contTM^slx *  payment  of  his  debts ;  yet  the  sue  years,  and  many  years 
y«*J™  ?•"        beyond  that  period,  having  incurred  after  Sir  Henry's  having 
debtb  bured;  g^ven  the  said  note,  and  before  his  making  his  said  will,  this 
ddSor^by^^  which  was  a  debt  by  simple  contract,  was  said  to  be  barred 
charges  his       by  the  Statute,  and  to  have  become  as  no  debt,  and  conscr 
paymentofaii  quently  neither  revived  nor  aided  by  Sir  Henry's  will;  and 
his  debts,  and  ^^t  there  was  a  most  manifest  difference  between  this  and 

dies ;  it  seems  ^ 

this  debt  is       the  case  lately  in  the  House  of  LordSy  in  which  the  Lord 
'^^'  Strafard,  the  now  defendant,  was  appellant  against  one 

Blakeway.    It  is  true,  the  said  Blakeway  was  a  simple  con- 
tract creditor  of  Sir  Henry  Johnson  by  a  stale  note :  but  it 
(«)  Vol.  2.373,  was  suggested  in  (a)  that  bill^  and  made  part  of  the  printed 
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case^  that  the  said  Sir  Henry ,  within  five  years  before  the       Jones 
making  of  his  will,  and  his  death,  had  paid  to  the  said  Blake^      v  ^   f 
ttwjf  part  of  the  monies  due  on  the  note  then  in  question,  Strapford. 
which  was  insisted  upon  as  an  acknowledgment  of  the  said 
debt,  and  has  alone  been  adjudged  to  revive  a  debt,  and  to  be 
evidence  of  a  new  promise  to  pay  it.    Wherefore  (if  the  alle- 
gations were  true)  that  debt  was  in  fact  subsisting  at  the 
time  of  making  Sir  Henry  Johnson* s  will  for  payment  of  his 
debts,  and  consequently  must  be  within  the  trust  notbarrable 
by  the  statute  of  limitations,  though  after  never  so  great  a 
length  of  time ;  which  is  carrying  the  statute  far  enough  in 
all  conscience :  but  in'  the  present  case  the  debt  by  simple      [  ^^  3 
contract  was  completely  barred  by  the  statute  of  limitations 
before  the  making  of  Sir  Henry  Johnson's  will ;  consequently, 
it  was  then  no  debt,  neither  had  there  been  any  manner  of  ex- 
cuse oflFiBred,  whereby  to  alleviate  and  take  off  the  objection 
of  this  great  length  of  time.    And  if  it  should  be  contended, 
that  the  statute  of  limitations  only  bars  the  remedy  for  the 
recovery  of  the  debt;  but  that  the  debt  in  equity  and  con- 
science remains  still ;  the  answer  is,  that  the  statute  of  limit- 
ations holds  on  a  presumption  that  the  debt  in  this  great 
length  of  time  has  been  paid  and  satisfied;  but  that  the  party 
fa  by  death  deprived  of  his  evidence  proving  the  same,  which 
he  could  not  keep  alive ;  or  by  the  mislaying  of  the  receipt, 
release,  or  other  voucher  of  payment ;  and  if  the  Parliament 
in  this  great  length  of  time  presumes  a  debt  to  be  paid,  why 
should  not  the  courts  in  fTestminster-Hall  make  the  like  pre- 
sumption ?     That  there  is  no  such  thing  in  law  as  a  right 
remediless ;  wherever  there  is  a  right,  the  law  giving  a  remedy, 
Salk.  21, 415.    Besides,  as  the  remedy,  suit,  or  action  in  the 
present  case  was  admitted  to  be  barred  by  the  statute  of 
finutations,  this  made  the  case  as  strong,  as  if  the  party  cre- 
ditor, to  whom  the  debt  by  simple  contract  was  due,  had, 
after  the  six  years  incurred,  whereby  the  debt  was  barred, 
released  to  the  debtor  all  actions  and  suits,  both  at  law  and 
m  equity,  which  would  certainly  have  barred  the  debt ;  nor 
is  it  credible,  if,  after  the  giving  of  such  a  release,  the  debtor 
had  made  such  a  will  as  Sir  Henry  Johnson  had  done  in  the 
present  case^  whereby  he  had  chaiged  his  real  estate  with  the 
payment  of  his  debts,  that  the  sud  debt  by  note  would  have 
been  thereby  revived. 

Hat  it  wonld  be  a  thing  of  the  most  mischievous  conse-      [  86  ] 
quence  imf^iniUe,  to  construe  the  testator's  will  in  such  a 

f2 
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J0NB8       flense ;    and  would  prove  an  invitation  to  creditors  of  the 
^*  longest  standing,  after  ever  so  great  a  length  of  time  (espe- 

g  *  ®  cially  if  such  creditors  happened  to  be  poor  and  necessitous) 
to  bring  in  their  stale  and  satisfied  debts,  in  order  to  a  double 
payment ;  and  the  present  case  was  still  the  harder,  it  not 
being  the  case  of  an  executor,  who  might  be  presumed  to 
have  been  acquainted  with  the  testator  and  his  affairs,  but  of 
an  administrator,  who  by  his  answer  had  sworn  himself  an 
utter  stranger  to  all  of  them. 

Then,  as  to  the  other  plea,  (viz,)  to  that  part  of  the  bill 
which  sought  satisfaction  of  the  bond  out  of  the  real  and 
personal  assets  of  the  testator  Sir  Henri/  Johtison^  the  de- 
fendant had  pleaded,  that  the  plaintiff  the  administrator  had 
brought  an  action  of  debt  on  this  bond  in  the  court  of  Ex- 
chequer, to  which  action  the  defendant  had  pleaded  soltnt 
ad  diem  ;   and  that  the  said  action  is  still  depending.    Now, 
as  this  was  a  fair  issue  tendered  on  the  point  of  payment, 
and  to  which  the  matter  must  at  length  one  time  or  other 
come,  if  the  plaintiff  would  be  so  hardy  as  to  venture  it,  why 
should  not  the  court  stop  here,  and  prevent  further  charge 
on  both  sides,  by  ordering  the  parties  to  go  to  trial  upon 
such  issue  ?     And  if  the  plea  of  solvit  ad  diem  were  true, 
then  the  debt  being  once  paid,  the  plaintiff  could  be  entitled 
to  no  discovery  of  assets  or  relief;   neither  could  it  be  any 
objection,   that  the  defendant   had   pleaded  doubly  in   the 
action  brought  in  the  Exchequer,  {viz.)  a  special  plcn^  ad- 
ministravit  also,  by  setting  up  sevend  debts,  ultra  qnre  the 
defendant  had  not  assets :    for  if  this  were  true,  the  court 
could  not  take  any  notice  of  it,  in  regard  they  cannot  take 
notice  of  any  thing  but  what  is  contained  in  the  plea  j    nor 
r  87  ]       could  the  .plaintiff  in  the  principal  case  be  prejudiced  thereby, 
since  he  might  amend  his  bill,  and  charge  this  plea  by  the 
amended  bill,  praying  a  discovery  whether  the^e  pretended 
debts  were  real  and  just  debts,  or  not. 

With  regard  to  the  first  point,  the  Lord  Chancellor  and 
Lord  Chief  Justice  were  of  opinion,  that  the  administration 
taken  by  the  plaintiff  to  Bromellj  during  the  minority  of  the 
four  children,  donee  aliquis  eorum  should  attain  to  twenty- 
one,  did  not  determine  on  one  of  these  children  marrying  a 
man  of  full  age ;  for  that  the  husband  of  such  child  had  no 
right  to  administer,  because  not  of  kin  to  the  intestate ;  and 
when  the  eldest  daughter  arrived  to  twenty-one,  though  she 
should  be  married^  yet  administration  must  be  granted  to  her. 
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and  not  to  her  husband.     That  upon  the  reason  of  the  thing       Jone^ 
the  administration  must  continue^  there  being  no  other  per-  v* 

son  capable  of  administering ;   neither  was  the  wife's  share  g         ^ 
of  the  personal  estate  by  the  marriage  become  vested  in  the 
husband,  for  there  might  be  debts  which  must  be  satisfied 
before  it  could  be  known  whether  the  wife  had  any  and  what 
right  thereto :  and  after  that,  it  could  be  but  a  chose  ett  action^ 
which  would  not  vest  absolutely  in  the  (a)  husband  by  the  (a)  Pott,  197, 
marriage ;    that  as  to  the  special  administration  quoad  the  y.  puchaU. 
wife's  share  to  be  granted  to  the  husband,  it  was  plainly  im- 
practicable ;    since  it  must  be  a  fourth  part  in  specie  of  all 
the  personal  estate,  which  might  consist  of  several  entire 
things,  such  as  horses,  cows,  and  sheep ;  and  then  the  hus- 
band must  have  a  fourth  of  every  horse,  cow,  &c.  of  the  in- 
testate ;   and  by  the  same  reason,  all  bond  and  shnple  con- 
tract debts,  must,  as  to  a  fourth  part  of  them,  be  vested  in 
the  husband,  which  woidd  render  it  impossible  to  put  them 
in  suit,  because  the  husband  could  not  sue  for  a  fourth  part        [  88  ] 
of  them  only ;   and  their  lordships  strongly  inclined  against 
the  opinion  reported  by  the  Lord  Coke  in  Princess  case, 
which  says,  that  where  an  infant  executrix  is  under  seven-  Where  an  in^ 
teen,  and  an  administration  is  granted ;  if  such  infant  execu-  f*°*  executrix 
tiix  marries  an  husband  of  age,  the  administration  is  deter-  Mtromistntion 
nined  :  this  opinion  their  lordships  strongly  inclined  against,  {hc"infant* 
the  same  not  being  taken  notice  of  in  other  cotemporary  re-  marries  an 
ports,  as  in  2  And.  132.    Cro,  Eliz.  71B,  719.  and  3  Leoi  age;  this  does 
27a  in  all  which  books  Prince's  case  is  reported ;   and  it  is  ^^^l  ^S^"" 
remarkable,  that  the  author  of  the  book  intituled  The  Office  tration,  by  the 
0/  Executors,  p.  213.    mentioning   this   opinion,  a  little  c^JlJlcclior,' 
marvels  thereat,  considering  (as  he  observes)  "that  these  andHAYMowo, 

it  ^i_-  t  •       t  .  .        1  ,  ,        .        «  C.J.  contrary 

"  thmgs  are  managed  m  the  spiritual  court,  and  by  that  law,  to  the  opinion 
"  [the  canon]  which  intermeddles  not  with  the  husband  in  *"*  ^  ^'  ^}^^^ 

seems  Lo  iiavC 

'^  the  wife's  case,  and  since  by  that  law^  and  not  our  com-  bee»  extrajo- 
**  moa  law,. comes  in  this  limitation  of  seventeen  years.  He  noVukra^no- 
^  adds,  that  he  has  seen  that  case  otherwise  reported  in  this  ^^^  ^^  ^y  ^^ 

u  ««:„f  "  temporary  re- 

pomu  porters. 

Besides,  that  part  of  the  case  was  at  least  an  extrajudicial 
opinion  not  necessary  to  be  determined,  the  principal  ques- 
tion being  only  whether  such  a  special  administrator  could 
asagn  over  a  term  for  years  which  belonged  to  the  testator  ? 
And  resolved  he  could  not,  which  certainly  is  good  law. 
However,  taking  the  above-mentioned  point  in  Prince's  case 
to-be  law^  yet  it  (tiffered,.  they  said,  from  the  case  now  be- 
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Jones       fore  the  court;   for  where  an  administration  determines  by 
^'         tlie  marriage  of  an  infant  executrix  to  one  of  age,  in  the 
Strafford    ®*"^®  manner  as  if  the  executrix  herself  were  of  age,  there 
is  then  a  certain  known  person  to  administer,  (to  wit)  the 
feme  infant,  (the  husband  being  incapable  of  proving  the 
[  89  ]       will)  and  it  is  the  case  but  of  one  minor ;    whereas  in  the 
principal  case  it  could  not  be  known  who  was  to  be  the  ad- 
ministrator, or  whether  there  was  any  other  more  proper  for 
that  office  than  the  person  already  appointed  during  the 
minority;   for  the  husband  being  not  entitled  to  have  the 
administration  granted  to  him,  it  was  in  the  discretion  of  the 
ordinary  to  grant  it  to  whom  he  pleased,  this  sort  of  admi- 
So  if  admlnis-  nistration  (a)  not  being  within  the  statute ;  and  they  further 
tration  be        held.  Contrary  to  one  of  the  resolutions  above-mentioned  in 

granted  during  ^  ^ 

the  Diinorityof  Brudenel's  case,  that  if  administration  should  be  granted 
anYonc*die«  •  during  the  minority  of  four  infants,  one  of  whom  should  die 
this  don't  de-  before  he  comes  to  age  ;  this  would  not  determine  the  ad- 
adminbtra-  ministration ;  for  the  living  infants  would  not  be  of  age,  and 
toThc  o'^nioiJ  ^®  Other  dying  during  his  infancy,  and  not  being  in  essCy 
in5Co.  Brudc-  would  bc  as  out  of  the  case. 

(a)*Vc^2l9.  Secondly jToMchmg  the  plea  of  the  statute  of  limitations, 
perHalc^C.J.  where  the  testator,  after  six  years  incurred,  makes  his  will, 
and  charges  his  lands  with  the  payment  of  his  debts ;  the 
court  observed,  it  had  been  held  that  such  will  revives  [AJ 
the  debt,  in  regard  the  same,  though  the  six  years  are 
passed,  continues  still  to  be  a  debt  in  conscience ;  and  a  de- 
fendant may,  if  he  pleases,  waive  the  benefit  of  the  statute. 
However,  it  having  in  a  former  cause  of  the  Lord  Strafford* Sy 
brought  before  the  House  of  Lords  on  a  like  point,  been 
[  90  ]  ordered,  that  the  plea  should  stand  for  an  answer ;  the  like 
order  was  made  in  the  principal  case.  (1)     And, 

In  relation  to  the  third  point ;    the  Lord  C/umcellor  and 

[A]  Qucsrcj  If  a  man  were  to  devise  his  personal  estate  in  trust  to  pay  his 
debts,  whether  would  this,  as  creating  a  trust,  revive  a  debt  barred  by  the  sta- 
tute ;  or  would  not  such  devise  be  merely  void,  as  saying  no  more  than  the  law 
of  course  says,  {viz,)  that  a  man's  personal  estates  shall  pay  his  debts  ?  And  if 
the  testator  should  say  that  his  personal  estate  shall  not  be  liable  to  pay  his  debts, 
or  that  his  book  debts  shall  be  paid  thereout  before  his  bondsy  such  will  would  be 
plainly  void. 


(1)  Reg.  Lib.  A.  1730.  fol.  515.  But  373)  :    but  as  to  this  point  vide  Jnon. 

no  farther  proceediugs  appear  to  have  1  Salk.  154.     Gofton  v.  3/i7/,  2  Vem. 

been  had  either  in  this  cause  or  in  J»/tf  Are-  141.     Andrews  v.  Brown^  Pre.  Cha. 

way  v.  Earl  of  Strafford^  (ante,  2  vol.  385.     Vaughan  v.   Guy,    Mos.  245. 
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Chief  Juiiice  were  dear,  that  the  plea  ouglit  to  be  over- 
ruled,  as  being,  in  effect,  only  a  plea  of  another  action  de- 
pending in  another  court  for  the  same  thing;  and  that 
therefore  the  phdntiff  ought  to  make  his  election  [B]  in 
what  conrt  he  would  sue,  which  election  no  plaintiff  is  bound 
to  make,  until  the  defendant  has  answered,  {z) 

tUng^  lie  v91  be  pat  to  make  his  election  in  wliich  court  he  wUl  proceed ;  but 
c?er  make  such  decUon  till  the  defendant  has  ani wered. 


JOHIS 
V. 

Earl  of 

Strafford. 

Where  the 
plaintiff  sues 
both  at  law 
and  in  eqnity 
for  the  tame 
need  not  how- 


[B3  The  order  for  making  an  election  recites  only,  that  the  plaintiff  prose- 
cates  the  defendant  at  law  and  in  equity  for  one  and  the  same  matter,  so  that 
the  defendant  is  doubly  vexed ;  wherefore  it  provides  that  the  plaintiff,  his  derk 
in  court  and  attorney  at  law,  having  notice  of  the  order,  do  within  eight  days 
after  snch  notice  make  his  election  in  which  conrt  he  will  proceed ;  '  and  if  he 
elects  to  proceed  in  this  conrt  (the  Chancery)  then  the  proceedings  at  law  are 
hy  that  order  to  be  stayed  by  injunction.  But  if  the  plaintiff  shall  elect  to  pro« 
ceed  at  law,  or  in  default  of  such  election  by  the  time  aforesaid.  Us  bill  is  to  be 
dismissed  with  costs.  And  note ;  if  one  makes  a  special  election  to  prbceed  at 
law,  as  to  part,  and  in  equity  as  to  other  part ;  with  regard  to  what  the  plaintiff 
IB  equity  elects  to  proceed  at  law,  his  bill  ought  to  be  dismissed  with  costs.  By 
Sir  Joseph  Jekyll^  Master  of  the  Rolls,  Michaelmas  1723.    Anon^mus*(y) 


LegasUckY.Cottne,Mos.  991.  Lacon    Fentanj  Cowp.  548.    Oughterhmy  !• 
V*  BriggSy  S  Atk.  107.     Truman  v.    Earl  of  Powysj  Amb.  231.  (a?) 


(x)  A  devise  of  real  estate  for  pay- 
ment of  debts,  does  not  let  in  a  debt 
npon  which  the  statute  ha4  operated 
before  the  testator's  death.  Burke  v. 
Jonef,  2  y«  and  B.  ^5.  Executors 
of  Fergus  v.  Gore^  1  Sch.  and  Lef. 
107.  E»  parte  Dewdne^^  and  Ex 
parte  Seaman j  15  Ves.  407. 

( jf)  The  motion  to  put  a  plaintiff  to 
bu  election,  is  one  of  course.  Anon. 
1  Yes.  J.  91. ;  and  upon  plaintiff's 
moving  to  discharge  that  order,  a  refer- 
ence is  made  to  the  master  to  inquire 
whether  the  suits  are  for  the  same 
natter.  BuUen  v.  Butcher^  2  Dick. 
558.  Boydy.  Heimelman^  1  V.  and  B. 
381.  Mouseley  v.  Basnet^  in  note  to 
Bo^d  V.  Heinzebnan  :  but  where  it  is 
not  denied  that  the  suits  are  for  the 
same  matter.  Young  v.  Lucas^  1  V. 
and  B.  383.  note  (a).  Hogue  v. 
Curtis^  I  J.  and  W.  449 ;  or  where 


there  is  no  difficulty  in  deciding  that 
question  if  disputed,  the  conrt  will 
decide  without  the  reference.  Mills  v. 
Fry,  19  Ves.  277.  Coop.  107.  3  V* 
and  B.  9.  The  order  to  elect  stays 
all  proceedings  at  law  and  in  equity, 
unless  the  court  makes  a  special  order 
to  the  contrary.  Barker  v. Dumaresquej 

2  Atk.  119.  Hogue  v.  Curtis^  ub.  sup* 
Carwick  v.  Young j  2  Swan.  239.  Elec- 
tion will  be  ordered  between  proceed- 
ings here  and  in  a  foreign  court. 
Pieters  v.  Thompson^  Coop.  294. 

(z)  And  it  is  irregular  to  obtain  the 
order  to  elect,  until  the  time  for  filing 
exceptions  has  expired.  Brotone  v. 
PoyntZy  3  Mad.  24. ;  and  see  Coupland 
V.  Bradock^  5  Mad.  14. ;  and  a  plea  is 
not  an  answer  for  the  purpose  of  putting 
a  plaintiff  to  election.    Fisher  v.  Mee^ 

3  Mer.  45.  Vaughan  v.  fVeUhy  Mos* 
210.  Anon.  Mos.  304. 
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Case  SO.  HARRIS  v.  INGLEDEW. 

Sir  Joseph    This  bUl  wa$  brought  by  the  simple  contract  creditors  of 

Jektll,      William  Ingledew,  to  compel  a  sale  of  Uie  real  estate  of  the 

th**R^U  ^     said  William  IngledeWy  for  payment  of  his  debts,  he  having 

Ab     ™^®  *  ^*^^ ^^  ^^®  eflFect :  "As  to  all  my  worldly  estate,  "  my 

74.  pi.  26. 233.  "  debts  being  first  satisfied^  I  devise  the  same  as  follows." 

3!  462.  pl.^i5.^  ITien  he  proceeded  to  devise  part  of  his  estate,  being  free- 

768.  pi.  6.        hold,  to  his  brother  in  fee,  to  whom  also  he  bequeathed  a  term 

IIS  to  aU^y**   for  years.     Other  part  being  copyhold,  he  devised  to  ^.  iu 

^^'d^b**?^'  fee,  other  part  of  his  freehold  to  J5.,  and  the  remaining  part 

ing  firtt  pftid,    to  C.  in  fee :  after  which  he  died  without  issue,  leaving  his 

th?rcil  wtate   brother  John  Ingkdew  his  heir,  who  having,  on  the  testator's 

is  liable  to  the  death,  entered  on  the  freehold  lands  devised  to  him,  and  also 

tbing'being       on  the  copyhold  premises,  as  not  having  been  surrendered  to 

devised  tai^  ^j^^  ^^^  ^f  ^y^^  y^^  made  his  will,  whereby  he  devised  all  his 

estate  real  and  personal  to  his  wife,  and  died  leaving  a  son. 
r  92  ]  The  widow  of  John  Ingledew  the  brother,  and  her  son, 

being  the  nephew  and  heir  of  the  first  testator,  joined  in  a 
sale  of  several  of  these  lands  to  several  persons,  for  valuable 
considerations ;  and  the  simple  contract  creditors  now  bring- 
ing their  bill  against  the  several  devisees  of  the  premises,  and 
also  against  the  purchasers,  in  order  that  the  several  lands 
might  be  sold  for  the  satisfaction  of  their  demands,  the  will 
was  proved,  but  John  Ingledew ^  the  nephew  and  heir  of  the 
first  testator,  was  not  made  a  defendant  to  the  bill. 
In  «  devise  of       Upon  which  it  was  insisted,  that  t^e  heir  at  law  ought  to 
laods  to  pay     be  a  party,  it  being  ever  done  in  like  cases ;  that  the  bill 
creditorsbring  being  for  a  sale,  if  the  heir  was  before  the  court,  the  evidence 
a  biu  to  com-    ^  ^^g  ^jy  ^irould  be  perpetuated ;  but  in  case  he  should  not 

pel  a  sale,  the  *  1       r    t 

heir  is  gene-     be  a  party,  a  decree  for  sale  of  the  estate  would  be  vain ;  for 

rally  to  be 

made  a  party.    Secui,  in  case  of  a  trust  created  by  deed  to  pay  debts. 
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no  one  would  buy,  at  least  he  would  not  give  half  the  value 
for  it :  whereas,  should  the  heir  be  a  defendant,  this  will 
chaiging  the  lands  with  payment  of  the  debts,  the  heir 
would  be  decreed  to  join ;  that  the  general  practice  in  cases 
where  a  will  of  land,  is  proved,  is,  to  declare  the  will  well 
proved;  that  is,  well  proved  against  the  heir;  for  it  cannot 
be  said  to  be.  proved  against  any  one  else.  And  suppose  these 
lands  should  be  sold  by  the  devisees,  pursuant  to  the  decree, 
and  afterwards  the  heir  should  sue  for  the  estate,  and  re- 
cover ;  here  would  be  a  purchaser  under  a  decree,  evicted 
notwithstanding,  for  want  of  the  plaintiff's  having  made  the 
heir  a  party :  and  yet  the  court  ought  not  to  suffer  any  thing 
to  happen  to  the  prejudice  of  those,  who  are  to  be  purchasers 
under  its  decrees. 

To  which  it  was  answered,  that  the  descent  was  broke  by 
the  devise,  and  the  estate  being  devised  away  from  the  heir 
at  law,  he  was  no  more  interested  therein  than  any  stranger; 
that  in  case  lands  are  by  a  deed  conveyed  to  trustees  to  sell, 
and  afterwards  the  grantor  dies,  unless  the  heir  is  to  have 
the  surplus,  he  need  not  be  a  party  to  the  bill  for  compelling 
a  sale. 

Master  of  the  Rolls.  This  seems  a  material  objection ; 
for  since  the  sale  of  the  estate  must  affect  all  the  devisees  in 
proportion,  and  as  the  estate  would  not,  without  the  heir 
being  a  party  to  the  decree,  sell  for  near  the  value,  this  might 
be  a  wrong  to  all  the  devisees,  and  occasion  more  of  their 
lands  to  be  sold  than  would  perhaps  be  otherwise  necessary. 
With  regard  to  what  has  been  urged,  that  where  lands  are 
conveyed  by  deed  to  trustees  to  sell,  the  heir,  unless  entitled 
to  the  surplus,  need  not  be  a  party  to  a  bill  that  prays  a  sale ; 
it  must  be  observed,  that  the  proof  of  a  tvill  is  attended  with 
more  solenmity  than  that  of  a  deed;  the  former  being  sup- 
posed to  be  made  when  the  testator  is  in  extremis^  and  there- 
fore in  equity  it  is  necessary  to  prove  the  sanity,  which  is  all 
presumed  in  the  case  of  the  latter:  also  a  deed  may  be 
proved  vivd  voce  at  the  hearing ;  but  no  such  order  can  be 
made  for  proving  a  will  {x) ;  the  reason  is,  because  here 
more  is  to  be  proved  than  barely  the  execution ;  for  instance, 
you  must  prove,  that  there  were  three  witnesses,  and  that 
these  subscribed  their  names  in  the  presence  of  the  testator ; 


Harris 

V, 

Inqleoew. 


[93] 


Where  a  bill 
if  brought  to 

{)ToyQ  a  will  of 
and,  the  sani" 
ty  of  the  tes- 
tator miist  be 
proved;  lecus, 
iQ  the  case  of 
a  deed  of  trust 
to  sell  for  pay- 
ment of  debts. 

The  court  ne- 
ver orders  a 
will  to  be 
proved  viva 
voce  at  the 
hearing,  as 
they  do  a  deed. 


(x)  Eade  v.  Lingood^  1  Atk.  203.     Lake  v.  Skinner^  1  Jac  &W.\'5. 
Turner  r.  Burleigh^    17   Vcs.  354. 
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Harris      which  holds  still  stronger  in  the  present  case^  where  two 
^*  wills  are  to  be  proved ;  namely,  the  will  of  the  first  testator 

IKOLEDEW.   jfiiiiafn  Ingledew,  and  afterwards  that  of  John  Ingkdew. 

But  after  all,  considering  that  WiUiam  Ingledewj  the  first 
1,  94  ]  testator,  had  been  dead  ever  since  December^  1719,  and  that 
the  freehold  lands  had  been  quietly  enjoyed  under  the  wiU^ 
his  Honour  did  decree  a  sale  without  the  heir  being  a 
party  (y) ;  but  said,  he  would  stop  passing  the  decree,  in 
case  the  defendant's  counsel  should  be  able  to  shew  where^ 
in  the  like  instance,  the  court  ever  refused  to  make  a  decree^ 
without  making  the  heir  a  party. 

Secondly,  In  this  case,  one  of  the  defendants  having  pur- 
chased a  term  for  years,  and  also  part  of  the  freehold  estate 
that  had  belonged  to  the  testator  TFilliam  Ihgledew,  he 
pleaded,  that  he  was  a  purchaser  for  a  fiill  and  valuable  con* 
nderation,  (shewing  the  sum,  and  that  it  was  to  the  full 
value  of  the  estates)  but  omitted  in  his  plea  to  deny  notice  (s) 
of  the  will  of  WiUiam  Ingledew. 
AdefendaBtia      And  for  the  plea  it  was  argued,  that  the  plaintiff  having 
^^hMe^te*  replied  to  the  plea,  he  had  admitted  it  to  be  good ;  butjoined 
Tiluablecoiiil-  issue  thereon,  insisting  it  was  not  true  in  &ct ;  indeed,  had 
lod^MSe^  he  set  it  down  to  be  argued,  it  would  then  have  been  a  good 
^!jSbJ«  ^1  exception  thereto,  that  the  defendant  had  not  denied  notice : 
tiM  defeadaat   but  dnce  the  plaintiff  had  not  thought  fit  so  to  do,  but  had 
prm  kb'^  replied  to  the  plea,  all  that  was  incumbent  on  the  defendant 
aMte;aBditis  ^rs,  to  prove  what  he  had  pleaded;  which  if  he  should  be 
If  tke  plidBtiir  aUe  to  do,  the  bill,  as  against  him,  must  be  dismissed  with 
C?u*  "**S  *  costs.    Besides,  otherwise  the  defendant  might  be  tricked  by 
Rfadaturt  own  the  pbdntiff,  who  having  found,  that  the  defendant  had  made 
did ■otMt*     a  8l4>  in  his  plea,  might  decline  arguing  it,  and  reply  to  it. 
dowB  tke  pIcR  In  which  case  the  defendant  would  be  without  remedy ;  tofr 
iRwmiciM    he  could  do  no  more  than  prove  his  plea ;  whereas,  if  such 
^^^^JjJ*^   plea  bad  been  set  down  to  be  argued,  on  its  being  overruled^ 
the  defendant  might  stiU  have  helped  hima^Jf,  by  putting  all 
hb  «lefenoe  in  Ids  answer. 

On  the  contrary  it  was  said,  that  when  every  one  sees  here 
18  a  lease  for  years,  which  of  course  is  liable  to  pay  debts  by 
sinqple  coatract,  and  to  which  a  purchaser  cannot  possibly 
have  any  tilk  but  by  the  wiU,  it  was  to  be  presumed  the 
court  would  hardly  shut  thdr  eje^  but  permit  the  honest 


,.% 


)  Jbaa.  1  Vm.  Jw. ».  CraAaa        (:)  Ste  pMt,  S44»  n.  (F). 
1  V<s.jMkt7«. 
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crediton  to  follow  the  assets  wherever  they  can  find  them.      Harru 
Also  this  would  be  a  prejudice  to  the  devisees  of  the  real  ^* 

estate,  should  the  term  not  be  applied  to  the  payment  of  ^*®^^*^« 
debts^  because  more  of  the  lands  devised  must  be  sold  than 
otherwise  need  be. 

Mcttier  of  the  Rolls.  The  constant  course  is^  in  case  a 
plea  be  replied  to^  that  the  defendant  need  only  prove  his 
plea :  and  here  it  is  the  plaintiff's  own  fault,  for  he  had  it 
m  lus  election  to  have  set  it  down  to  be  argued.  Wherefore, 
if  the  defendant  proves  what  he  has  pleaded,  the  bill  is  to  be 
dismissed,  as  against  him,  with  costs.  But  with  regard  to 
the  objection,  that  the  devisees  of  the  land  will  sufifer  by  this, 
in  that  more  of  their  lands  must  now  be  sold,  this  will  not 
prevent  the  devisees,  or  any  of  them,  from  bringing  their 
bill  to  compel  an  application  of  this  lease,  in  the  first  place, 
to  the  payment  of  their  debts,  as  being  part  of  the  personal 
estate. 

Thirdly^  It  was  contended,  that  the  real  estate  of  the  tes- 
tator, William  IngUdew,  was  not  by  his  will  charged  with 
the  payment  of  debts ;  for  though  it  was  said,  that  as  to  the 
testator's  worldly  estate,  his  debts  being  first  satisfied^  he 
devised  the  same,  &c.  though  the  testator  did  say  his  debts 
should  be  first  satisfied,  yet  he  did  not  say  his  debts  should  [  96  ] 
be  chained  on  his  land,  or  real  estate. 

But  the  Master  of  the  Rolls  thought  it  to  be  very  clear, 
that  in  this  case  no  land,  nor  any  part  of  the  testator's  worldly 
estate,  was  devised  until  after  his  debts  paid,  consequently 
that  the  land  was  charged ;  for  which  he  cited  1  Vem.  45. 
Newman  v.  Johnson^  2  Vem.  7(^-  Trott  v.  Vernon;  and 
he  thought  it  would  have  been  sufficient,  though  the  word 
§Tsi  had  been  omitted.  (1) 


(1)  See  also  Bowdler  v.  SmUh^  Pre.  Kingy  post,  359.     Hatton  v.  Nicholl, 

Cha.  2(54.     Beachcroft  v.  Deachcrofty  Ca.  temp.  Tal.  110.   EarlofGodolphin 

2  Vera.  690.     Davis  y.Gar diner ^aniey  y.  Pcnnecky  2  Vez.  271.     Thomas  y. 

2  vol.   190.     Legh  v.  Earl  of  War^  Britnelly  ^Vez.  313.(«) 
ringion,  4  Bro.  P.  C.  90.    King  v. 

(z)  Kightley  v.  Kightle^y  2  Ves.  iiig  also  devisees,  it  creates  no  charge  on 

Jan.  328.     fVttliams  v.  Chiiti/y  3  Ves.  the  real  estate.     Brydges  v.  Landenj 

M5.    King  V.  Denisonj  1  V.  &  B.  274.  cited  in  Williams  v.  Chittyy  nb.  sop. 

Noel  V.  Westony  2  V.  &  B.  269.    67//-  KecUng  v.  Brown^  5  Ves.  369.  PoweU 

ford  T.  LcwUy  6  Mad.  33.     But  if  the  v.  Robins^  7  Ves.  209.    Sanderson  v. 

direction  for  payment  of  debts  is  con-  Wharton^  8  Price  680. 
fined  to  payment  by  executors,  not  be- 
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Harris  Fourthly ^  It  was  argued  that  admitting  the  freehold  of  the 

^'  testator  to  be  charged  with  payment  of  debts^  yet  the  copy- 

^^  .      ..,  '    hoi  J  which  was  not  surrendered  to  the  use  of  the  will,  was 

One  by  will  ^i  %    '        >     i         1.11  itt- 

chiirges  all  his  not  charged^  that  not  being  m  law  devisable ;  and  though  it 
wUb  hu  debu  ^^  ^^^^  Surrendered  to  the  use  of  the  will,  yet  even  in  such 
and  dies  seised  case  it  would  have  passed  by  the  surrender,  not  by  the  will ; 
copyhold  e^^  ^^  which  reason  a  copyhold  will  pass,  though  by  a  will  that 
tates,  which     jj^s  not  three  witnesses  to  it.     So  if  I  were  to  devise  all  mv 

he  particularly  * 

disposes  of  by .  real  estate,  though  a  copyhold  may,  in  some  sense,  be  deemed 
copytold  ^*  *  ^^  estate,  as  it  descends  to  the  heir,  and  ddes  not  go  to 
though  not  executors,  yet  the  copyhold  would  not  pass  in  that  case, 
the  tise  of  the  because  the  intent  of  such  will  must  be  to  devise  an  estate^ 
wUl,  shall  yet  th^t  is  in  its  nature  devisable. 

be  applied  to 

the  payment  of  However,  the  Master  of  the  Rolls  was  of  opinion,  that  in 
passlTwfth^e  *^^  principal  case  the  copyhold,  as  well  as  freehold,  was  well 
freehold.  charged  with  the  debts ;  since  all  the  copyhold  of  the  tes- 

tator was  by  express  words  devised  either  to  the  heirs,  or  to 
those  that  were  not  his  heirs.  So  that  it  appears  the  tes  • 
tator  took  the  copyhold  to  be  part  of  his  wordly  estate,  alF 
which  is  by  the  will  charged  with  the  payment  of  his  debts. 
[  g7  ]  And  it  had  been  sufficient,  if  the  testator  had  only  said,  "  I 
**  charge  my  copyhold  land  with  the  payment  of  my  debts  ;** 
in  which  case  equity  would  have  supj^ed  the  want  of  a  sur- 
render. [A] 

Fifthly^  But  then  it  was  insisted  for  the  defendant,  that 
granting  the  copyhold  lands  were  made  liable  by  the  will  to 
the  payment  of  debts,  yet  that  ought  not  to  be,  till  all  the 
freehold  lands  had  been  first  applied  ;  for  they  ought  not  to 
come  in  fari  passu  with  the  freehold  lands,  because  these  are 
devisable  at  law,  which  the  others  are  not ;  and  equity  must 
first  intervene,  and  supply  the  want  of  a  surrender,  before 
copyhold  lands  can  be  liable,  whereas  a  freehold  is  devisable 
and  chargeable  by  the  testator  by  the  will  only. 

To  which  it  was  answered,  that  as  this  will  was  penned, 
the  freehold  was  not  devised,  but  only  chained  with  the  debts, 
which  amounted  to  no  more  than  an  equitable  charge,  as  to 

[A]  This  the  reporter  admits  to  be  so :  but  observes,  if  it  were  but  an  equi- 
table charge,  and  the  legal  estate  of  the  copyhold  had  descended  to  the  heir, 
that  would  have  made  it  necessary  that  the  heir  should  be  a  party,  because  other- 
wise the  legal  estate  of  the  copyhold  could  not  be  conveyed  to  a  purchaser.  But 
if  it  had  appeared,  (which  he  thinks  did  not)  that  the  heir  at  law  had  since  the 
testator's  death  conveyed  away  all  the  copyhold  estate,  then  indeed,  the  grantee 
of  the  heir  being  capable  of  conveying  to  the  purchaser^it  might  not  be  necessarj 
to  make  the  heir  a  party. 
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the  freehold  as  well  as  t^opyhold ;  and  the  copyhold  being 
mentioned  in  the  will,  it  was  the  intention  of  the  testator, 
that  they  should  be  charged  equally  and  in  proportion. 

Though  for  the  defendant  it  was  replied,  that  let  a  copy- 
hold be  never  so  expressly  devised,  yet,  unless  it  be  for  pay- 
ment of  debts,  a  charity,  or  by  way  of  provision  for  a  wife,(l) 
or  children,  (which  cases  did  not  any  way  concern  the  pre- 
sent) equity  will  not  supply  the  want  of  a  surrender.  That 
this  is  never  done  in  favour  of  a  devisee;  consequently,  there 
could  be  no  reason  to  expect  it  in  favour  of ''the  devisees  of 
the  freehold  estates  in  the  principal  case,  since  it  did  not  as 
yet  appear,  but  that  these  estates,  if  all  sold,  would  be  suffi- 
cient to  discharge  the  debts;  and  therefore  the  copyhold 
ought  not  to  be  charged  pari  passu.   Quod  nota. 

Notwithstanding  which,  his  Honor  inclined,  that  the  copy- 
bold  should  be  charged  (2)  with  the  debts  pari  passu  with 
the  freehold,  by  reason  the  former  were  as  expressly  devised 
by  the  will  as  the  latter,  and  all  the  testator's  worldly  estate 
was  subjected  to  the  payment  of  his  debts.  But  since  it  did 
not  as  yet  appear,  that  the  personal  estate  would  not  be  suffi- 
cient to  pay  the  debts,  this  point,  whether  the  copyhold 
should  contribute  pari  passu,  Sfc.  was  reserved  till  after  the 
account  taken.    But, 


Harris 

V. 

Ingledew. 


[W] 


(!)  Vide  Watts  v.  Bullasy  ante,  1 
Yol.  60. 

(i)  Bat  this  part  of  the  case  of  //<xr- 
m  T.  Ingledew  is  not  now  received  as 
the  law  of  the  Courts  of  Eqaity,  which 
apply  the  want  of  a  surrender  of  a 
copyhold  estate  in  favour  of  creditors, 
so  far  only  as  may  appear  necessary 
tor  the  payment  of  the  debts ;  and,  con- 
M^qaendy,  while  any  freehold  estate 
remaiDS  applicable  to  that  purpose,  the 
want  of  the  surrender  of  the  copyhold 
shall  not  be  supplied,  notwithstanding 
the  express  intention  of  the  testator  to 
charge  the  copyhold  rateably  with,  or 


in  preference  to,  the  freehold.  Drake 
V.  Robinson^  ante,  1  vol.  443.  HasU' 
wood  V.  Pope^  post,  322.  Mallabar  v. 
Mallahar^  Ca.  temp.  Tal.  78.  Coombes 
V.  Gibson^  1  Bro.  C.  C.  273.  HeU 
liery.Tarranty  Ca.  temp.  Tal.  Sd  edit. 
288.  (note),  (x)  But  this  is  to  be  un- 
derstood of  the  legal  estate  only,  for  an 
equitable  estate  of  copyhold  will  pass 
by  such  devise  without  surrender. '  Car 
V.  Ellison^  3  Atk.  73.  Tuffnell  v.  Page^ 
Barnard.  9.  Allen  ▼.  Poultonj  1  Vex. 
121.  Macnamara  v.  Jonesj  1  Bro.  C. 
C.  481.  (5f) 


(jr)  Lindopp  v.  Eborall,  3  Bro.  C.C. 
TO.  Growcock  v.  Smithy  2  Cox  397. 
Milboume  v.  Milboume^  1  Cox  247. 
Juddr.  Pratt,  13  Ves.  168.  15  Ves. 
394.  Kidney  v.  Coussmaker,  12  Ves. 
136. 

(^)  But  now  by  stat.   55  Geo.  3. 


c.  192.  copyhold  estates  will  pass  by 
devise  or  appointment  without  a  sur- 
render to  the  use  of  the  will,  in  all 
cases  where  they  would  have  passed 
by  devise  or  appointment  with  such 
surrender. 
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HAHRid         Sixthly y  Hereupon,  on  behalf  of  the  creditors,  it  was  repre- 

^-  sented  to  be  hard,  that  these  should  be  obliged  to  wait  until 

IKOLEDEW.  ^^  account  was  taken,  and  until  the  Master  should  have 

If  I  rliAfVA  all 

mylMdswith  certified  how  much  would  be  the  proportion  that  each  de- 
pavmentofmy  yigee  or  each  purchaser  was  to  contribute  towards  their 
viae  put  to  A.  Satisfaction.  For  that  the  creditors  ought  to  be  at  liberty  to 
to  B^Air^lc^  come  upon  any  part  of  the  freehold  estate ;  after  which  the 
creditors  can-  several  devisees  or  purchasers  might  apportion  the  charge 
oatoftSe  amongst  themselves;  and  as  to  the  freehold  that  had  been 
iSSfLt'h^^  sold,  the  creditors  were  willing  to  take  the  money  from  the 
certified  what  heir  or  devisees,  who  had  sold,  and  so  give  the  purchasers 

tS^  no  trouble. 

devisee  is  to         *Cur*:  That  Will  indeed  make  the  matter  more  easy^  but 
but  if  the  Mas-  y^t  till  the  account  shall  have  been  taken,  and  it  be  known 
^ttt^ d*bts   ^'^^  ^®  proportion  is  that  each  devisee  is  to  pay,  the  credi- 
will  exhaust      tors  must  wsdt  notwithstanding;  for  they  must  not  be  left 
estote^^n**^  at  liberty  to  take  the  whole  from  some  of  the  devisees,  and 
the  creditors     but  part  from  others;  which  would  be  oppressive.    And  if 
against  any      the  wholc  estate  of  any  of  the  devisees  be  not  liable,  then  the 
fyr^J^l     whole  purchase  money,  for  which  any  part  of  the  premisses 
r  *  99  1      '^^^  ^^^y  ^^  ^^^  ^^  liable.    But  if  it  shall  be  reported  by 
the  Master,  that  the  whole  of  the  freehold  lands  will  be  in- 
sufficient for  payment  of  the  debts,  then  the  creditors  may 
proceed  against  any  one  devisee  for  the  whole,  in  case  I 
should  be  of  opinion,  that  the  copyhold  ought  not  to  be 
charged  pari  passu :  but  if  I  shall  continue  to  think  as  I  do 
at  present,  in  such  case,  the  creditors  must  wait  until  the 
proportion  is  settled,  what  the  owner  of  each  is  to  contribute, 
as  well  mth  regard  to  the  copyhold  as  the  freehold.  [B] 

[B^  In  this  case  the  Master  of  the  Rolls  did  not  alter  his  opinion,  it  appear- 
ing by  the  Register's  book,  that  the  will  of  the  testator  William  Ingledew  was 
declared  to  be  well  proved,  and  that  the  freehold  and  copyhold  estates  partica- 
larly  devised  by  his  will  were  liable  to  the  payment  of  his  debts  pari  passu. 
March  10,  1730.(1) 


(1)  Reg.  Lib.  A.  1730.  fol.  246. —  to  the  principle  oi  Noysv.  Mordaunt^ 

In  the  argument  of  HelUer  v.  Tarrant^  2  Vem.  581.  Streatfield  v.  Sireatfieldy 

ub.sup.  the  case  of  Harris  T.  Ingledew  Ca.  temp.  Talb.  176,  &c.)  but  it  does 

was  treated  as  a  case,  in  which  the  heir  not  appear  by  the  pleadings,  or  hy  the 

at  law  was  bound  to  make  good  the  words  of  the  decree,  that  the  case  was^ 

surrender  of  the  copyhold  by  his  elec-  put  upon  that  ground, 
tion  to  take  under  the  will  (according 
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WITTER  V.  WITTER.  Case  «1. 


RoBBftT  WiTTBft^  possessed  of  a  term  for  ninety-nine  years^  An  executor  in 
of  lands  in  the  county  of  Chester,  if  three  lives,  or  any  of  SfJf  ^  te^ 
them  should  so  long  live,  held  *of  the  late  Earl  Rivers,  made  for  99  yean, 
J,  his  executor,  and  by  his  will  devised  the  term  to  his  in<^  on  three  Ut^ 
fimt  nephew^  John  Witter^  and  died,  his  own  life  being  one  ^^Jj^^^  JU 
of  the  three  lives.    The  executor  applied  to  the  Earl  Rivers  new  bnt  for 
to  renew^  by  adding  a  third  life;  and  there  was  some  slight  j^J^^^. 
noof  that  the  Earl  had  refused  to  make  any  more  leases  for  p^et  whh  tha 
years  of  his  tenements  in  lease,  but  had  changed  them  to  chugM  the 
fives,  in  order  to  make  votes  in  choosing  members  of  par-  J|^*"^^^ 
liament,  when  he  was  in  the  administration.    So  that  in  the  infiuif  t  dyiw 
present  case  the  executor  of  Robert  fFitter  the  lessee  took  TiIuiLu'i  tti 
a  new  lease,  in  the  name  of  a  trustee,  to  him  and  his  heirs  BhaUbeatmtt 
for  three  lives,  (m.)  that  of  the  infant,  and  the  two  old  nistrator,  and 
Hres ;  and  this  was  in  trust  for  the  infant  and  his  heirs.  S^*^'  ^ 

Tlie  in&nt  died  above  the  age  of  fourteen  and  under    r  «200  1 
twenty-one,  unmarried  and  intestate :  whereupon  the  ques- 
tion was,  who  should  be  entitled  to  this  lease,  his  heir  or 
administrator? 

It  was  insisted,  that  the  administrator  of  the  infant  was  Trofteeeaa- 
eotitled;  and  tliat  it  shoidd  not  be  in  the  breast  of  any  exe-  not  change  the 

'  ^  natore  of  tiie 

CQtor  or  trustee  to  alter  the  nature  of  the  trust  estate,  any  estate  by  turn- 
more  than  it  was  in  the  election  of  a  [C]  guardian  to  change  jnto'S^^or  a 
the  personal  estate  by  investing  it  in  lands  i  since  this  would  leaae  for  ywni 
be  to  give  an  absolute  power  of  disposing  of  and  altering  the  hoidf  and  e 
right  and  property  of  the  lease  to  one  who  was  but  a  bare  couvaao. 
tniaftee;  that  if  the  court  had  been  applied  to  for  leave  to  do  . 
this,  they  would  never  have  granted  it  without  a  provision, 
that  in  case  the  infant  should  die  during  his  infancy,  the  pur- 
chase should  not  turn  to  the  prejudice  of  the  representatives 
of  his  personal  estate :  also,  that  this  would  be  injurious  to     [  loi  ]  . 
the  in&nt  Mmsdf,  who,  if  it  had  continued,  as  originally  it 

[C]  See  for  this  purpose  the  case  of  T^^rrxYt  T^lTsand  jRlVf^  Pf^ia 
Cha&.273. 
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Witter 
Witter. 


Aleaie  re- 
newed hf  a 
goardiMi  for 
an  infimt'a  be- 
nefit shall 
follow  the  na- 
ture of  the  ori- 
ginallease. 


was,  a  lease  for  years,  might  have  devised  it  at  fourteen  [D 
whereas  being  turned  into  a  freehold  descendible,  it  cou 
not  be  devised  by  him  until  his  age  of  twenty-one. 

On  the  other  side  it  was  represented  as  likely  to  pro 
very  detrimental  to  an  infant,  if,  in  a  case  where  the  lo 
would  not  renew  but  for  lives,  the  executor  should  not  * 
enabled  to  comply  with  this ;  because  the  other  two  Yvt 
might  drop  during  the  in&nt's  life ;  and  the  case  would 
the  same  if  there  were  but  one  life  in  being ;  and  then  t 
infant,  instead  of  being  deprived  of  the  power  of  devising  ( 
had  been  objected)  might  have  no  estate  to  devise ;  that  t 
putting  the  infant's  life  into  the  lease  must  be  for  the  bene 
of  the  infant,  and  of  him  only;  and  as  to  what  had  be 
mentioned  of  turning  an  infant's  personal  into  a  real  esta 
that  seemed  to  be  a  thing  not  necessary,  but  the  renewal 
the  lease  was  a  matter  of  absolute  necessity. 

Lord  Chancellor.  This  renewed  lease,  though  for  liv< 
shall  follow  the  nature  of  the  original  one,  and  go  to  t 
executors  or  administrators  of  the  infant,  as  that  should  ha 
done.  If  the  fact  had  been  (which  has  not  been  fully  prove 
that  the  Lord  Rivers  would  not  have  made  any  other  th; 
a  descendible  lease  for  three  lives,  this  might  ancT  ought  ( 
to  have  been  declared  in  trust  for  the  benefit  of  the  exec 
tors  and  administrators  of  the  infant,  if  he  should  die  durii 
his  infancy.    Now,  though  this  trust  be  not  declared,  yet 


[D]  In  the  case  of  the  Earl  of  WincheUea  v.  Norcliffe^  1  Vem.  402.  4! 
this  observation  appears  to  have  been  first  made  by  Serjeant  (afterwards  Ic 
commissioner)  Rawlmton^  and  to  have  great  stress  laid  apon  it  by  the  Lc 
Chancellor  Jefferyt. 


(1)  Vide  Mason  v.  Day,  Pre.  Cha. 
319.  Pierton  v.  Shore,  1  Atk.  480. 
and  in  general  a  guardian  or  trustee 
shall  not  alter  the  nature  of  the  infant's 
property,  so  as  to  change  the  right  of 
succession  to  it  in  case  of  the  infant's 
death,  unless  by  some  act  manifestly  for 


the  advantage  of  the  infant  at  the  tit 
Rook  V.  fVarth,  1  Vez.  461.  TulUi 
Tullii,  Amb.  370.  Inwood  v.  Twy. 
Amb.  417.(x)  Vernon  y.Vemon^cxi 
in  Ex  parte  Bromfield,  3  Bro.  C. 
513.  ty) 


(x)  S.  C.  2  Eden  148. 

(v)  S.  C.  1  Ves.  Jun.  453.  Oxenden 
V.  Compton,  4  Bro.  C.  C.  234.  2  Yes. 
Jon.  60.  Nor  so  as  to  affect  the  power 
of  the  infant  over  his  property  even 
daring  Us  infancy^    Ware  v.  PoMUj 


11  Ves.  257.  Ex  parte 'Phillips, 
Ves.  118.  See  also  Ashburton  v.  A 
burton,  6  Ves.  6.  Webb  v.  Shaflesbu 
6  Mad.  100.  Langley  v.  Sneyd,  1 S 
&  St.  45. 
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Q  equity  implied,  since  the  renewed  lease,  though  for     Witter 
By  comes  in  the  place  and  stead  of  the  original  lease  ^* 

:h  was  for  years.    In  consequence  of  which  his  Lordship  ^      ,       * 

J  *■  *    An  estate  pur 

ired,  that  the  same  should  be  liable  to  a  distribution  ac-  autre  We  u 
ing  to  the  statute,  saying,  that  though  the  spiritual  f^cquitj^^* 
b  cannot  intermeddle  with  a  freehold  to  distribute  [E]  it,  though  not  in 
t  doth  not  follow  but  that  this  court  may  enforce  such  a  court. 
ibution.  (2) 

3  See  Salk.  464.  Oldham  v.  Pickerings  and  the  note  at  the  end  of  the  case 
\ike  of  Devon  v.  Atkins j  vol.  2.  382.;  but  more  particularly  the  statute  of  14 

2.  whereby  an  estate  pur  autre  vie  being  undevised,  or  in  part  applied  to 
tajment  of  debts  according  to  the  statute  of  frauds,  shall  be  distributed  in'the 

manner  as  personal  estate. 

(2)  Rog.  Lib.  B.  1730.  fol.  213.  by  the  name  of  Witter  v.  Coup. 


^'OL.  ui. 
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Case  2«.  EX  PARTE  SIR  RICHARD  GROSVENOR. 

Lord  Cban-  SiR  Richard  Grosvbnor,  upon  filing  articles  in  Chanceiy, 

cellor  Kino,  obtwned  a  supplicavit  agamst  Mrs. ,  who  being  taken 

One'ta^eii^n    "P^"  ^^  vvviX,^  was  carried  to  Newgate^  where  she  had  con- 

a  supplicarit,    tinned  near  thirteen  months.    And  now  it  was  moved  that 

in  prison  a       ^he  might  be  discharged,  insisting,  that  it  was  the  course  of 

y«*''^*'jj®"*     the  King's  Bench,  if  a  supplicavit  be  granted  against  any  one, 

tbreateniog,      and  the  party  taken  upon  it  continues  in  prison  for  a  year  and 

^hamd!      ^  ^y>  ^^'^out  any  fresh  threatening  or  misbehaviour  having 

been  oflFered  by  or  on  behalf  of  the  party  against  whom  the 

supplicavit  was  granted ;  that  he  ought  to  be  discharged, 

and  that  it  was  so  in  the  case  of  commitments  for  any  breach 

of  the  peace. 

LfOrd  Chancellor,    Nothing  can  be  more  oppressive  than 
an  indefinite  imprisonment ;  and  it  seems  a  reasonable  prac- 
tice in  the  King's  Bench,  if  nothing  has  been  offered  either 
by  threatening  or  other  misbehaviour,  within  a  year  and  a 
[  104  ]      day  ^^^r  the  taking  up  of  the  party,  by  him  or  on  his  behalf. 
Notice  of  mo-  that  he  ought  to  be  discharged.     Accordingly  the  court  was 
tion  s^^^^^by    inclined  to  have  granted  the  motion  in  the  principal  case :  but 
lowed  to  act     the  notice  of  motion  being  given  by  A.  B.  the  solicitor  for 
not*good?'^'^*    the  woman  that  was  committed,  and  he  not  being  a  solicitor 
admitted  in  chancery,  the  court  would  not  look  upon  this  as 
notice;  and  the  party  undertaking  to  give  another  notice 
against  the  first  day  of  the  term,  the  motion  was  put  off  till 

then,  at  which  time  the  said  Mrs. moved  it  again, 

and  it  was  ordered  that  she  shoidd  be  discharged  upon  enter- 
ing into  a  recognizance  before  a  Master  in  100/.  with  two 
sureties  in  50/.  each,  to  keep  the  peace ;  and  the  Master  was 
directed  to  be  easy  and  not  strict  as  to  the  abilities  of  the 
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raretiegy  the  court  having  regard  to  her  long  imprison-*  SirRicHARD 
mcnt  (1)  Grosvenor 

Ex  parte. 

(1)  Vide  Baynum  v.  Baynum,  Amb.  63.    Ex  parte  Kingy  Amb.  240, 333.(a:) 


(jc)  And  see  Clavering's  case,  ante,  2  ?ol.  202. 


FRANCIS  SHELDON,  ESQ.  v.  MR.  JUSTICE  Case  23. 

FORTESCUE  ALAND  ET  AL'. 

A  BILL  was  brought  by  the  administrator  of  Sir  JFilliam  Lord  Chan- 
DormeTj  Bart,  a  lunatic,  against  the  administrator  of  Mr.  cellor  Ring. 
Jvatice  DormeTf  to  have  an  account  of  the  personal  estate,  ^^•^^^^' 
and  of  the  rents  and  profits  of  the  real  estate  of  the  lunatic,  281.  pi.  a! 
RcdTed  in  his  life-time  by  Mr.  Justice  2>onii€r,  who  was  the  ^ed^Se  pro- 
committee  of  the  lunatic's  estate ;  shewing,  that  Sir  William  fits  of  the  lu- 
Dormer  was  seised  in  fee  of  divers  manors  and  lands  in  the  ^  the'com- 
coonties  of  Bucks  and  Gloucester,  of  500/.  per  annum^  and  ™>^'««  ^^^  *« 

1.  .111  1  i.-i  ^^  «         maintenance 

poBcessed  of  a  considerable  personal  estate,  and  m  1692,  be-  of  his  person, 

came,  and  was  by  inquisition  found,  a  lunatic ;  and  that  the  J^^  M°*ad- 

cnstody  of  his  estate  was  granted  to  Mr.  Justice  Dormer ^  ministrator 

and  that  of  his  person  *  to  Sir  Robert  Jenkinson.    The  bill  fJJ^an  account 

was  also  to  be  relieved  against,  and  to  set  aside,  several  or-  ?^  ^^^^  P™' 

g,  r^  fiti ;  the  de- 

ders  of  the  Court  of  Chancery,  whereby  it  was  ordered,  that  fendant  the 

Mr.  Justice  Dormer  should  be  allowed  the  rents  and  profits  p°e"^*thU 

of  the  lunatic's  estate  for  the  maintenance  of  the  lunatic's  order  of  court 

person,  and  the  care  and  management  of  his  estate.     To  anceofthe' 

which  purpose  the  bill  set  forth,  that  after  the  inquisition  profits  for  the 

*      *^  ,  lunatic  smain- 

fbond,  to  the  end  the  court  might  judge  what  was  a  proper  tenance ;  the 

allowance  for  the  maintenance  of  the  lunatic,  it  was  directed,  fo^^^twid  for^an 

that  the  Master  should  look  into  the  value  of  the  estate  and  answer:  but 

the  incumbrances  thereon :  that,  pursuant  to  such  order,  the  ciared  they ' 

Master  made  a  report  of  the  yearly  value  of  the  estate,  and  ^^y^^  ?o*    ^ 

relieve  in  such 

die  charge  of  the  physicians  attending  the  lunatic,  and  the  case  without 
disbursements  of  Mr  Justice  Dormer  relating  to  the  estate  j  P^"  ^^^^' 
tad  this  account  was  signed  by  Mr.  Sheldon,  who  married    l  -I 

the  sister  and  next  presumptive  heir  of  the  lunatic ;  that 
ftereupoii  the  Lord  Sommers,  by  order  of  the  16th  of  June^ 
IttSy  with  the  consent  of  the  said  Mr.  Sheldon^  ordered^ 
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SHELbON    that  the  profits  of  the  lunatic'^  estate  should  be  allowed  to 
_,     ^* .       Mr,  Justice  Dormer .  for  the  maintenance  of  the  lunatic,  and 

rORTESCUE      ,  J 

Aland.  ^"^  ^^^^  ^"^"  management  of  his  estate^  deducting  only  200/. 
per  annum  thereout  for  the  paying  oflf  incumbrances  upon 
the  estate,  and  which  in  fact  have  since  been  paid  oflF;  that 
the  last  order  had  been  continued  or  revived  upon  every 
demise  of  the  crown,  and  by  the  succeeding  Lord  Chancellor 
or  Lord  Keeper  of  the  Great  Seal  for  the  time  being.  And 
the  bill  further  shewed,  that  Mr.  Justice  Dormer,  and  the 
lunatic's  sister  Susannah^  the  wife  of  Sheldon,  seven  days 
before  the  making  of  the  above-mentioned  order  by  the  Lord 
SommerSj  (viz.)  on  the  9th  day  of  June,  1699,  did  enter  into 
articles,  whereby  Sheldon  covenanted  for  himself,  his  wife, 
and  his  children  bom,  or  to  be  born,  that  they  would  be  aid- 

[  106  ]  ing  to  the  Judge,  who  should  have  the  Bucldnghamshirfi 
estate  allowed  to  him  for  the  maintenance  of  the  lunatic,  and 
be  permitted  to  take  up  his  bond,  which  he  had  given  to  ac- 
count. And  Mr.  Justice  Dormer  covenanted,  that  he  would 
be  aiding  and  assisting  to  Sheldon  and  his  wife,  who  were  to 
have  the  Gloucestershire  estate  of  the  lunatic  without  account, 
save  only  that  out  of  the  profits  thereof  a  debt  of  550/.  on  the 
Gloucestershire  estate  should  be  paid  off. 

The  defendant,  Mr.  Justice  Fortescue,  and  his  Lady  pleaded, 
that  King  William  and  Queen  Mary,  by  virtue  of  their  un- 
doubted prerogative,  by  their  royal  sign  manual  directed  to 
Sir  John  Sommers,  Knight,  then  Lord  Keeper  of  the  great 
seal  of  England,  reciting,  that  tlie  care  of  idiots  and  lunatics 
doth  of  right  belong  to  the  Crown,  did  grant  to  the  said  Sir 
John  Sommers  full  power  and  authority,  without  any  further 
warrant,  to  give  order  and  direction  for  preparing  of  grants 
for  the  custody  or  commitment  of  the  estates  or  persons  of 
lunatics  or  idiots,  according  to  the  rules  of  law,  and  the  use 
and  practice  in  like  cases,  as  he  should  judge  meet.  They 
then  pleaded,  that  Sir  William  Dormer  was  by  inquisition 
found  a  lunatic,  and  the  inciulsition  returned  into  the  petty 
bag  5  and  they  pleaded  the  several  orders  under  the  several 
Lord  Chancellors  and  Lord  Keepers  for  the  time  being,  upon 
every  demise  of  the  Crown,  whereby  the  custody  of  the  estate 
of  the  lunatic  was  committed  to  Mr.  Justice  Dormer ;  and 
the  orders  whereby  the  Master  was  to  take  an  account  of  the 
estate  of  the  lunatic  and  of  its  incumbrances,  and  the 
Master's  report  thereupon ;  and  in  particular,  the  order  of 
the  IGth  of  Juufy  1699,  made  by  the  Lord  Sommers  by  the 


De  Term.  Pascha,  1731.  107 

ooment  of  Mr.  Sheldon,  that  200/.  per  afmum  out  of  the     Sheldon 
estate  should  be  applied  towards  the  payment  of  the  incum-  v. 

brances  affecting  the  lunatic's  estate,  the  residue  to  be  al-  Fobtescue 
lowed  towards  the  maintenance  of  the  lunatic  and  the  ma- 
nagement of  his  estate ;  and  likewise  the  several  orders  made 
by  the  great  seal,  upon  every  demise  of  the  Crown,  for  re- 
Thing  of  the  said  order  of  the  16th  of  June,  1699,  and  the 
grants  made  under  the  royal  sign  manual,  upon  every  demise 
of  the  Crown,  to  the  then  Lord  Chancellor  or  Lord  Keeper, 
authorising  them  respectively  to  make  grants  and  orders  for 
tbe  custody  of  the  persons  and  estates  of  lunatics,  and  to  act 
therein  as  they  should  think  fit.  All  which  grants  under  the 
royal  sign  manual,  together  with  the  report,  and  the  said 
successive  orders,  the  defendants  pleaded  in  bar  of  such  part 
of  the  bill,  as  sought  to  compel  the  defendants  to  account  for 
tbe  rents  and  profits  of  the  lunatic's  estate,  or  to  discharge 
tbe  ssdd  orders. 

For  the  plea  it  was  insisted,  that  this  was  a  peculiar  juris- 
&tion  of  the  great  seal,  granted  under  the  royal  sign  manual, 
and  in  virtue  of  the  prerogative  of  the  Crown ;  that  these 
orders  were  made  by  the  Lord  Chancellors  or  Lord  Keepers 
for  the  time  being,  not  as  Chancellors  or  Keepers,  but  by  au- 
thority of  the  sign  manual,  and  under  this  particular  power 
and  jurisdiction,  and  so  not  impeachable  by  bill  to  the  Lord 
Chancellor  as  Lord  Chancellor ;  besides,  that  were  it  in  the 
case  of  any  order  made  by  the  Lord  Chancellor  as  Lord 
Chancellor,  nothing  could  be  more  incongruous,  than  to 
bring  an  original  bill  to  set  aside  an  order  made  by  the  court; 
that  the  present  bill  was  the  less  to  be  countenanced,  in  that 
there  had  been  so  many  orders  made  by  every  succeeling 
Lord  Chancellor  or  Lord  Keeper,  upon  every  demise  of  the 
Crown;  so  that  this  order  of  the  16th  of  June,  1699,  had 
obtained  the  sanction  of  many  eminent  and  learned  men, 
who  had  been  successively  in  that  great  office ;  that  in  the 
case  of  orders  made  in  relation  to  lunatics,  the  Lords  them- 
selves will  not  hear  any  appeal,  but  the  same  must  be  made  ^^  appeal  Ucs 
to  the  Kine  in  council :   of  which  there  was  a  recent  fAl  in-  '">in  an  order 

^      ^  '-  of  the  Lord 

•  vaiDcenor,  touching  lanatics,  to  the  House  of  Lords,  but  only  to  the  King  in  councU     See 
t^  note  at  the  bottom. 

[A]  The  followini^  extract  has  been  taken  from  the  Lords'  journals,  ^^  Die 

Marth,  14  Feb.  1 726.     The  house  (according  to  order)  proceeded  to'  take 

"  ioto  coDsideratiou  the  petition  and  appeal  of  WUUam  Pitt,  f  sq.  and  Samuel 

^  Pitt,  merchant,  complaining  of  two  orders  made  bjr  the  Lord  Chancellor,  the 
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Sheldon     stance ;   that  where  the  commitment  of  a  Imiatic  is  granted^ 
^'  the  court  does  not  so  much  regard  the  benefit  of  his  admi* 

Al^d^^  nistrator,  as  the  well-being  and  comfort  of  the  lunatic  himseU; 
so  far  as  his  estate  will  allow^  with  a  view  that  such  lunatic 
may  live  as  easily  as  his  unfortunate  condition  will  admit  of^ 
agreeably  to  his  circumstances. 

In  answer  to  which  it  was  alleged^  that  the  bill  was 
brought  to  set  aside  these  orders^  for  the  fraud  and  collusion 
by  which  they  had  been  obtained;  that  this  fraud  and 
collusion  sufficiently  appeared  by  the  articles  entered  into  by 

[  109  ]  Mr.  Justice  Dormer,  and  Mr.  Sheldon,  but  seven  days  be- 
fore obtidning  the  order ;  which  articles  were  concealed  front 
the  court,  and  appeared  plainly  to  have  been  for  sharing  and 
dividing  the  lunatic's  estate ;  and  that  it  was  a  most  extra- 
ordinary thing  to  give  up  Mr.  Justice  Dormer* s  bond  for  ac- 
counting :  that  not  only  an  interlocutory  order,  but  a  decree 
itself,  if  gained  by  (I)  collusion  might  be,  and  frequently  had 
been,  set  aside  even  on  a  petition,  by  the  same  reason  that 
judgments  in  courts  of  law  when  obtained  unduly,  and  by 
collusion,  were  every  day  set  aside  on  motion  \  that  the  col- 
lusion of  granting  (in  the  present  case)  the  custody  of  the 

^^  23d  o{  December  and  25th  of  Jaifticrry  last,  granting  the  custody  of  the  person 
^^  of  Samuel  Pttt^  a  lunatic,  the  appellant's  uncle,  as  in  the  appeal  is  mentioned ; 
^^  and  praying,  that  the  said  orders  may  be  reversed.  And  the  said  appeal 
^^  being  read  by  the  clerk,  notice  was  taken  to  the  house,  that  the  custody  of 
^^  idiots  and  lunatics  was  in  the  power  of  the  king,  who  might  delegate  the  same  to 
*^  such  person  as  he  should  think  fit.  Whereupon  the  Lord  Chancellor  produced 
^^  a  paper  writing  under  his  majesty's  royal  sign  manual,  intrusting  his  lordship 
^'  with  the  t^are  and  commitment  of  the  custody  of  idiots  and  lunatics,  and  of 
^^  their  persons  and  estates ;  and  the  same  being  read  by  the  clerk,  it  was 
^^  moved,  that  the  before-mentioned  appeal  of  the  said  William  Pitt^  and  Samuel 
^^  Pitt  might  be  received ;  and  after  long  debate,  and  reading  the  statute  of  the 
^'  17th  of  king  Edzoard  the  Second,  De  prerogativd  regis  of  idiots,  cap.  9  and 
^^  10,  the  question  being  put,  whether  this  appeal  shall  be  received?  It  was 
^^  resolved  in  the  negative." 

Ashley  Cowpefy  Cler'  Parliamentor'. 

In  consequence  of  the  above  resolution,  an  appeal  was  brought  before  the 
king  in  council^  where^  after  some  debate  touching  the  jurisdiction,  the  matter  of 
the  appeal  was  heard  and  determined,  Mat/  15,  1728.(2) 


(1)  Vide  Richmond  v.  Tayleur, 
ante,  1  vol.  737.  Lloyd  v.  Mansell, 
ante,  2  vol.  73. 


(2)  So,  Rochfort  v.  Earl  of  Ely,  G 
Bro.  P.  C.  329.  (x) 


(jt)  Osenden  v.  Lqrd  Complen^  3  Ves.  Jun.  72^ 
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penon  of  the  lunatic  to  Sir  Robert  Jenkinson  was  undeniably     Sflt^LDoir 
evident^  it  being  at  the  same  time  well  known  (a),  and  what  ^- 

muit  be  admitted^  that  the  lunatic  was  in  fact  never  in  the      ^vahd. 
eostodyof  any  otiier  person  than  of  Mr.  Justice  Dormer;  (a)VoLS.364. 
that  a  bfll  for  an  account  as  well  lay  against  the  committee    '    . 
of  an  estate  of  a  lunatic  as  against  the  assignees  of  the  estate 
of  a  bankrupt  j   that  the  present  bill  was  the  more  proper^ 
because,  till  the  death  of  the  lunatic,  no  person  had  a  right 
to  any  part  of  the  lunatic's  estate,  nor  was  consequently  en* 
titled  to  bring  such  bill ;  that  tiie  subsequent  orders  made  for 
conunitting  the  lunatic's  estate  to  Mr.  Justice  Dormer^  sub- 
ject to  account,  and  his  giving  security  accordingly,  were  a 
tadt  waiver  of  any  former  order  by  which  he  might  apprehend 
hmaelf  to  be  a  committee  without  account;   nay,  that  a 
graiit  by  the  great  seal  of  the  custody  of  the  estate  of  a  lu- 
natie  [not  an  idiot]  without  account,  would  be  void  in  itself: 
io  if  suoh  grant  were  made  to  the  use  of  the  grantee,  quamdiu 
the  lunatic  should  continue  a  lunatic,  this  were  void;  Moor  4. 
Ranees' s  case,  and  Hob,  215 ;  for  it  is  contrary  to  the  trust 
which  the  law  reposes  in  the  Crown ;   and  in  all  such  cases 
the  King  is  taken  to  be  deceived  in  his  grant;   that  in  the      [  110  ] 
case  of  a  lunatic,  (qui  gaudei  lucidis  intervallisj  the  law 
does  not  despair,  but  takes  notice  of  a  possibility  at  least,  if 
not  a  probability,  of  his  recovery ;  and  therefore  provides  that 
igunst  such  time  of  his  recovery,  whenever  it  shall  fall  out, 
ta  account  shall  be  rendered  to  him,  and  restitution  made  of 
Us  estate :    else  the  law  itself  would  be  almost  barbarous, 
^od  add  affliction  to  affliction;    that  suppose  the  lunatic 
liimaelf  had  recovered,  and  brought  a  bill  for  an  account,  he 
Umst  have  had  it ;  and  surely  his  administrator  has  the  very 
Bame  right. 

Lord  Chancellor.    I  do  not  see  any  fraud  in  Mr.  Justice 
Dormer's  having  obtained  this  order  of  the  16th  of  t/une, 
1699,  or  that  the  court  was  surprised  in  it :  there  appears  to 
We  been  an  order  of  court  to  refer  it  to  the  Master  to  see, 
what  was  the  lunatic's  estate,  and  how  incumbered ;  pursuant 
to  which  a  report  was  made :   neither  have  I  been  able  to 
fi«cover  any  fraud  in  Mr.  Justice  Dormer's  having  got  up 
hU  bond.    Then  supposing  this  to  be  so,  where  such  order 
W  been  made  for  the  allowance  of  the  profits  of  the  estate 
erf  the  lunatic  towards  his  maintenance,  and  this  so  often  re- 
newed by  the  Lord  Chancellor  and  Lord  Keeper  for  the  time 
keing ;  by  which  it  ii  reasonable  to  suppose  the  committee 
^  have  been  induced  to  take  the  lesitf  care  of  the  accounts ; 


110  De  Term.  Pa$ch(e,  1731. 


Sheldon     it  would  be  extremely  hard^  unless  some  great  fraud  were 
P     ^'  made  to  appear^  to  oblige  such  committee^  and  much  more 

Aland.  ^  executors  or  administrators^  to  account  or  refund.  I 
The  King's  admit  the  King  or  the  great  seal  cannot  grant  a  lunatic's 
SSlf'B^Ltote  ^^^^  without  account :  but  as  the  Lord  Chancellor  may 
witkout  ac-  make  what  allowance  he  pleases  for  the  maintenance  of  the 
iSt  the  kiLp  or  lunatic  J  so,  supposing  the  estate  to  be  *500/.  per  annutn^  or 
lorddwnceUor  IQQOL  (and  in  the  case  of  a  baronet,  as  the  present  case  is,) 
a  yearly  main-  the  court  may  allow  as  great  a  salary  as  the  income  of  the 
natic'aa^-*^"'  estate  amounts  to;  in  some  cases,  where  the  income  is  very 
mounto  to  the  narrow,  the  whole  may  be  little  enough. 
t^unatic'B^  Now  this  being  a  difference  in  form  only,  that  the  allow- 
eatate.  ^nce  of  the  whole  profits  (in  express  terms)  is  not  good,  but 

L     ^^^  J    the  allowance  of   such  a  yearly  salary  as  amounts  to  the 
whole  yearly  profits,  is  good;   it  is  not  reasonable  such  a 
mistake  in  form  should  subject  the  committee  or  his  repre- 
sentative to  account  for  or  refund  what  has  been  received 
under  the  commitment.    Mr.  Justice  Dormer  does  not  seem 
to  have  waived  the  benefit  of  these  orders  for  his  allowance 
on  account  of  maintenance,  by  having  accepted  the  subse- 
quent orders  for  the  commitment  of  the  lunatic's  estate,  on 
his  submitting  to  give  security  to  account,  or  by  having  ac- 
A  decree  gain-  tually  entered  into  such  security ;  because  this  is  necessarily 
may^set       incident  to  such  committeeships.     I  admit  even  a  decree, 
aaidebyp^-    ^uch  more  an  interlocutory  order,  if  gained  by  collusion, 
a  judgment  at  may  be  set  aside  on  a  petition  ;  c^  fortioriy  may  the  same  be 

BfortLX^ay  ^^^  ^^^^®  ^y  ^^^*  '^^  principal  case  seems  to  be  very  hard  on 
such  decree  be  the  defendant's  side:  but  let  the  plea  stand  for  an  answer 
bui"*  *  ^      without  liberty  to  except.  [B]  (2) 

[B]  It  appears  from  the  Register's  book,  that  on  motion  it  was  alleged,  that 
the  matters  in  diflPereBce  were  compromised  ;  it  was  therefore  prayed,  that  the 
plaintiff's  bill  might  stand  dismissed  without  costs,  which,  on  hearing  counsel 
for  the  defendant,  who  consented  thereto,  was  ordered  accordingly,  Feb.  27, 
1732. 

The  custody  of  a  lunatic  may  be  granted  to  a  feme  covert,  though  she  be  not 
suijurisy  but  under  the  power  of  her  husband.  By  the  Lord  Parker^  Ex  parte 
Kingsmill^  Michaelmas^  1720. 

One  through  a  great  age  being  deprived  of  his  memory,  and  become  almost 
non  compos  mentis^  was  admitted  to  answer  by  his  guardian  (  ^),  in  regard  the 
demand  in  question  was  but  small :  but  had  the  value  been  considerable,  the  re- 
gular way  had  been  to  have  taken  out  a  commission  of  lunacy,  and  have  gotten  a 
committee  assigned.     By  the  Lord  Talbot^  Michaelmas^  1733.  Anonymtis. 


{y)  See  Mitford^  82.  in  3d  Edition.     14  Ves.  172. 
Levinz  v.  Cavcrlyy  PreQ.  in  Cha.  229.  .      {z)  See  more  of  thjs  case,  ante^  % 
1  Eq.  Ca.  Ab.  281.     Wilson  v.  Grace^    vo|.  262. 
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WOOLCOMB  V.  WOOLCOMB. 


CaseM. 


On  devised  to  his  wife  all  his  household  goods  and  other  Lord  Chan- 
goods,  plate  and  stock  within  doors  and  without,  and  be-  cellor  King. 
queathed  the  residue  of  his  personal  estate  to  J.  S.    The  ?  Eq.  Ca.  Ab. 
question  was^  whether  the  testator  s  ready  money,  cash,  and  Devue  of  all 
bonds,  should  pass  to  the  wife  by  these  words  ?  ^^.'^d''^*^ 

It  was  contended,  that  the  devise  of  all  the  testator's  other  goods, 
goods  should  carry  all  his  personal  estate^  omnia  bona  being  [he  resid'ae  of 
words  of  the  largest  extent  and  signification,  with  regard  to  ™LF?JJ*^. 

personals.  the  ready 

To  which  it  was  answered,  that  if  the  devise  of  all  the  tes-  ^^Sd^o^ 
Utor's  goods  were  to  be  taken  in  so  large  a  sense,  it  would  pass  hj  the 
then  frustrate  and  make  void  the  bequest  of  the  residuum,  J^  the?^* 
which  would  not  be  allowed :  that  it  seemed  reasonable  the  ^^*  ©^  *^« 

.  residue  wotua 

words  other  goods  should  be  understood  to  signify  things  of  be  void, 
the  like  nature  with  household  goods,  to  the  end  the  whole 
will  might  have  its  effect;  and  consequently,  that  the  tes- 
tator's ready  money,  cash,  and  bonds,  should  not  in  this  case, 
pass  by  the  word  goods,  but  should  go  to  the  residuary  le- 
gatee; and  of  this  opinion  was  the  Lord  Chancellor.  (1) 


(i)  The  devise  was  of  ^'  all  the  fur- 
^oitare  of  his  parsonage-house,  and 
*'all  his  plate,  household  goods,  and 
^^  other  goods  (except  books  and  pa- 
^  pers)  and  all  his  stock  within  doors 
^  and  without,  and  all  his  corn,  wood, 
^aod  other  goods    belonging   to  his 


'*  parsonage-house"  to  the  wife. — She 
claimed  the  money,  and  bonds  which 
were  found  in  the  parsonage-'house  at 
the  time  of  the  testator's  death — but 
the  Lord  Chancellor  was  of  opinion 
that  they  did  not  pass  by  such  devise* 
Reg.  Lib.  B.  1730.  fol.  254.(dF) 


(x)  See  Ilearng  v.  fViggintofiy  6  Mad.  119. 
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WILLING  V.  BAINE. 

Lord  Clian-  jt,  by  hia  will  devised  200/.  a-piece  to  his  children^  payab 

cellor  Song,  at  their  respective  ages  of  twenty-one ;  and  if  any  of  the 

2  S^c^^Ab  ^^^  before  their  age  of  twenty-one,  then  the  legacy  pvi 

545.  pi.  32.  to  the  person  so  dying,  to  go  to  the  surviving  childre 

One  nv^* ale-  H^  devised  the  residue  of  his  personal  estate  to  -^.,  B.,  ax 

gacT  of  200/.  c.y  (being  three  of  his  children)  and  leaving  made  them  exi 

a-pfece  to  hia         ^  j»   j 

children  pay-     cators,  died. 

i?M*of*tlI^  One  of  the  children  died  in  the  testator's  life-time,  ai 
die  before  21,  after  the  testator's  death  one  of  the  executors  and  residua 
gacy  giverto  legatees  died.  Upon  this  two  questions  arose,  ^rst,  wheth 
him  8odying»  ^jje  legacy  of  the  child  that  died  in  the  life  of  the  testat 
the  BurTiving    should  go  to  the  surviving  children,  or  should  be  a  lapa< 

of  thlHihilScn  l®g^y>  ^^  ^^^  ^°^  ^^  surplus  ?  Secondly,  whether  wh< 
diea  in  the  life  one  of  *the  executors  and  residuary  legatees  died,  his  sha 
Aonghthlile-  of  the  residuum  belonged  to  his  executor,  or  to  the  survivh 
«*^y^i*«»»""  residuary  legatees  ? 

dving  under         As  to  the  first  it  was  objected  to  be  the  constant  ni] 
wdl^Un**      ***  ^  ^®  legatee  dies  in  the  life  of  the  testator,  this  Ic^ 
over  to  the       lapses,  which  took  in  the  present  case ;  for  here  the  chil 
children?         the  legatee,  died  in  the  lifetime  of  the  testator :  that  it  w 
[  ♦114  ]    true,  there  was  a  devise  over  of  the  legacy,  in  case  any 
the  children  should  die  before  their  age  of  twenty-one:  b 
such  clause  coidd  not  take  place  in  the  present  case,  becau 
there  can  be  no  legacy,  unless  the  legatee  survives  the  tc 
tator,  the  will  not  speaking  till  then^  wherefore  this  mu 
only  be  intended,  where  the  legatee  survives  the  testator, 
that  the  legacy  vests  in  him,  and  then  he  dies  before  his  a 
of  twenty -one. 
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On  the  other  side  it  was  said  and  resolved  by  the  court,     WiLuna 
that  the  rule  is  true,  that  where  the  legatee  dies  in  the  life  of      ^  ^* 

the  testator,  his  legacy  lapses,  {L  e.)  it  lapses  as  to  the  le«         ^^^ 

gatee  so  dying :  but  that  in  this  case  the  legacy  was  well 

giren  oyer  to  the  surviving  children ;  for  which  2  Fern,  207* 

MUler  V.  Warren,  was  cited,  where  there  was  a  devise  of  a 

l^iacy  of  1600/.  to  A.  payable  at  his  age  of  twenty-one,  and 

if  if.  died  before,  then  to  J?.    On  ^/s  djdng  in  the  lifetime 

of  the  testator,  though  this  was  never  a  legacy  with  respect 

to^.  but  lapsed  as  to  him,  by  his  dying  in  the  life  of  the 

testator,  still  it  was  held  to  be  well  devised  over.    So  in  the 

case  in  2  Vem.  6J 1.  of  [A]  Ledsome  v.  Hickman.    In  like 

maimer,  if  land  were  devised  to^.  and  if  A.  should  die 

befoie  twenty-one,  then  toB.  on  A.*%  dying  in  the  life  of     [  115  ] 

the  testator,  and  before  twenty-one,  this  would  be  a  good 

devise  over  of  the  land  to  B.{\) 

With  respect  to  the  second  point,  it  was  contended,  that  One  derites 
it  being  the  case  of  a  legacy,  and  merely  out  of  a  personal  {5^  J^Sll^' 
estate,  the  construction  of  the  spiritual  court  ought  to  pre-  ^^te  to  hii 
nil:  now  that  does  not  allow  of  survivorship ;  but  takes  care  to«;1Sa"" 


ua 


that  the  benefit  of  the  devise  shall  be  equal,  as  was  intended  ^^^  bequest, 
by  the  testator;  which  intention  seemed  here  to  have  been  death  of  one 
in  part  complied  with,  by  the  executors  having  divided  ^y^„^ai"^ 
amongst  themselves  what  h^d  been  already  received.    And  ^^^^  ^  ^« 
Sir  Tlunnas  Jones,  130.   Bastard  v.  Stukdey,  also  1  Ckan.  ^!l^,^as ofa 
Ctncf,  238.  Cox  v.  Qnaniock,  were  cited  for  this  purpose.      K'^*^* 

But  it  was  held  by  the  court,  that  there  might  be  a  joint 

legacy, as  well  as  a  joint  grant;  and  that,  as  the  executor- 

^ip  survived,  there  vras  the  same  reason,  why  the  devise  of 

the  residuum  should  do  so  too;  that  the  case  in  1  Chan.  Cases, 

^  mentioned  in  the  book  to  have  been  dissatisfactory  to  the 

bar,  and  to  have  been  reversed  on  a  rehearing ;  and  die  case 

cited  afterwards  in  the  same  book,  from  2  JRoU.  Abr.  301 .  is 

plainly  against  law;  that  a  will  coming  into  fVestminster- 

kaU  to  be  construed,  ought  to  be  determined  according  to 

[A3  In  the  case  qf  Ledsome  v.  Hickman^  which  was  much  the  same  with  the 
principal  case,  accordhig  to  oar  author's  report  of  it,  the  Lord  Corsper^  both  on 
tke  demurrer,  and  afterwards  on  the  bearing  of  the  cause,  was  clearly  of  opinion, 
tb^  the  devise  did  not  take  effect  to  the  two  surviving  daughters,  as  a  remainder 
9t  a  devise  over,  but  as  an  original  devise,  on  the  contingency  of  one  of  the  de- 
bases dying  within  age ;  and  that,  agreeably  to  what  Lord  King  declared  in  the 
4jMe  reported  case  of  Willing  v.  Baine,  this  would  hate  been  good,  had  it  been 
ut  it)^.  Cjise^f  Si  devi^  of  land. 

(I)  Vide  Perkins  t.  Mickletkwaitc^  ante,  1  voL  274. 
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Willing     the  rules  of  the  common  law.  Wherefore  it  was  decrees 
V*  that  the  surviving  devisees  of  the  residuum  should  hai 

AiNE,       benefit  of  such  surplus,  except  as  to  what  bad  been  rec 
and  divided.  (1) 

[B]  See  the  case  of  fPebster  v.  Webster^  vol.  2.  S47. :  but  more  partic 
that  of  Cray  v.  fVilUsy  vol.  2.  629.  and  Sir  Joseph  JekyW$  argumeat  o 
point. 


(1)  The  Master  was  to  certify  what 
part  of  the  testator*s  personal  estate  was 
divided  to  Ann  Bat/ne,  (the  deceased 
executor)  and  the  other  residuary  le- 
gatees in  the  lifetime  of  the  said  Ann 
BaynCj  and  her  executors  were  to  re- 
tain what  was  allotted  to  her  on  such 
division;  and  if  the  other  three  resi- 
duary legatees  had  not  or  did  not  re- 


tain their  proportions  thereof,  thei 
were  to  be  made  equal  with  th 
Ann  Bayne  out  of  the  said  res! 
estate  before  the  same  was  furth 
vided — and  the  remainder  was 
equally  divided  amongst  the  thre 
viving  residuary  legatees.  Reg.  I 
1730.  fbl.  388. 


[  116  ] 
Case  26. 


MR.  HERBERT'S  Case. 


222.  pi.  7. 
756.  pi.  13. 
Marrying  an 
infant  ward  of 
the  court  is  a 
contempt, 
though  the 
parties  con- 


Sir  Joseph  Mr.  Hbrbbet  was  an  infant  of  about  eighteen  years  of 
J  EKYLL,  ^jjj  seised  of  an  estate  of  1200/.  per  annum  ;  and  in  a  < 
the  Rolls,     depending  in  this  court^  the  guardianship  of  the  infani 

2Eq.  Ca.Ab.  committed  to  the  custody  of  Sir  Thomas  ClargeSj  a 
guardian  appointed  by  the  court.  Mr.  Herbert^  the  ii 
was  sent  to  the  university  of  Oxford;  from  whence  co 
to  town  upon  some  occasion^  he  was  drawn  in  to  ma 
common  servant  maid^  older  than  himself,  and  of  no  for 
One  Philips,  a  parson,  married  them ;  and  he  had  sc 

cemed  in  such  blank  licences  under  the  seal  of  the  proper  officer,  v 

marnaffc  had  , 

no  notice,  that  were  used  to  be  filled  up  by  the  said  Philips;  and  one 
^ward*of  the*  ^^^^y  ^^^  pretended  to  be  a  counsellor  at  law,  took 
him  to  be  guardian  to  the  infant,  and  to  consent  to  his 
rying  this  servant  maid.  Wherefore,  being  ordered  to  a 
his  Honour  the  Master  of  the  Rolls,  it  was  insisted,  bj 
of  excuse,  by  the  parson  and  JFilliamSy  that  they  die 
know  Mr.  Herbert  was  a  ward  of  the  court,  and  not  kno 
it,  could  not  be  guilty  of  a  contempt  of  the  court.  And 
regard  to  the  filling  up  the  blank  licences,  this  was  ei 
voured  to  be  justified  by  alleging  it  to  be  the  common  ] 

tice.    The  matter  having  been  for  some  time  debated, 

1 


a 
court. 
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tdjoumed  over  for  further  consideration.    Afterwards^  on    HerbertcS 
this  day  (a)  the  parties  again  attending,  it  was  urged,  that        Case, 
there  had  been  several  cases,  where  it  did  appear,,  that  those  (*)  July  21. 
who  had  drawn  in  infant  wards  of  the  court  to  marry,  and 
bad  been  instrumental   in  bringing  about  such  matches^ 
although  they  did  not  know  that  the  infants  were  in  ward- 
ship to  the  court,  had  yet  been  held  guilty  of  a  contempt, 
tt  in  the  case  of  Mr.  Willis  [C]  who  married  the  daughter     [  117  ] 
and  heir  of  Sir  Edward  Hannes,  where  the  parson  thajt 
married  them,  and  other  assistants  in  the  marriage,  were 
committed,  and  lay  long  in  custody.     So  in  the  late  case  of 
Mr.  Ckesar  of  Hertfordshire^  who  married  Mrs.  Longj  a 
ward  of  the  court,  where  Mrs.  Cromer  and  her  daughter, 
the  contrivers  of  the  match,  were  examined  on  interroga- 
tories and  committed,  though  it  did  not  appear  that  in  either 
of  these  cases  the  parties  were  apprised  of  the  lady's  being  a 
waid  of  the  court ;  and  as  to  the  blank  licences,  though  this 
was  admitted  to  be  an  usual  practice,  yet  the  same  (it  was 
>aid)  ought  highly  to  be  discountenanced,  as  tending  to  pro- 
note  unsuitable  matches. 

Master  of  the  Rolls.    With  regard  to  what  is  alleged  by 
^y  of  excuse,  that  the  partion  and*  the  pretended  guardian 
bd  no  notice  of  the  infant's  being  a  ward  of  the  court ;  it  Acts  of  the 
^  to  be  observed,  that  the  commitment  of  the  wardship  to  commitment 
Sir  Tlkomas  Clarges  was  an  act  of  the  court,  and  in  a  cause  o^  *  wandihip, 
^ben  depending,  of  which  every  one  at  his  peril  is  concerned  dependiog,  to 
to  take  notice,  in  the  same  manner  as  of  a  lis  pendens.   Sure-  lice^r^by"^" 
1 J  it  may  be  as  well  presumed  every  one  is  apprised  of  the  every  one  at 
{Proceedings  of  this  court,  as  that  all  executors  should  be    ^  ***" ' 
Presumed  to  take  notice  of  all  judgments  even  (A)  in  the  in-  W  Off.  Ex. 
feior  comrts  of  law,  and  therefore  are  not  to  pay  bonds  before     ^' 
such  judgments,  but  at  their  peril.     In  the  case  of  a  writ  of 
w^vishment  of  ward  brought  by  any  subject,  it  is  no  excuse 
for  the  defendant  to  say,  he  did  not  know  the  -party  was  a 
^v'ard  of  the  plaintiff's :  and  if  this  be  so  in  a  private  case, 
^fortiori  will  it  hold,  where  the  public  justice  of ^  the  court 
u  concerned.     Besides,  where  the  marriage  of  an  infant  is 
Qicooraged  without  the  concurrence  of  his  real  guardians  or 
idations,  the  consequences  of  such  marriage  ought  to  be  at 

[C]  See  this  case  cited  by  the  Master  of  the  Rollsj  in  the  case  of  Mr. 
Jttstice  Eyre  and  the  Countess  of  Shaftesbury^  2  vol.  112.  where  it  is  ob- 
KTved,  that  Mrs.  Uannes  was  not  taken  (as  here)  from  a  gaardiau  assigned 
hythecoort. 
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HERBCRT'i  the  [D]  peril  of  all  those  that  are  instrumental  therein.  If 
C/Esc.  actual  notice  of  the  infant's  being  a  ward  of  the  court  were 
necessary^  then  these  offences  would  be  continually  practised 
with  impunity :  for  it  would  be  an  easy  matter  to  put  other 
people  not  really  privy  to  the  acts  of  the  court  (in  commit- 
ing  the  guardianship  of  the  infant)  to  transact  and  bring 
about  the  marriage ;  for  which  reason,  if  the  circumstances 
of  the  marriage  are  suspicious  (as  in  the  present  case  they 
unquestionably  are,  where  one  acts  as  guardian  of  the  infimt 
who  never  appears  to  have  known  him  before,  and  acts  too 
not  for  the  benefit,  but  to  the  prejudice  and  probably  to  the 
ruin,  of  the  infemt)  in  such  case  (I  say)  all  the  parties  to  the 
transaction  ought  to  be  severely  censured  for  example  sake^ 
and  to  deter  others  from  the  like  offences,  (x) 
A  parson  ob-        And  as  to  the  blank  licences  for  marrying;  his  Honour 

Hoenc^to  **"^  ^*  ^'^^  *  ^^^  ^  practice,  and  that  it  seemed  to  him  such 
numrring,  nn-  a  licence  was  void ;  that  at  the  time  of  its  being  sealed  by 
the  properoffi-  the  oflScer  it  was  plainly  so,  being  with  blanks  ;  and  if  void 
**''.*"?«*^'"  when  the  seal  was  put  to  it,  the  same  could  not  be  afterwardB 

wards  fills  *^ 

them  up;  these  niade  good  by  the  parson's  filling  up  the  blanks  with  names; 
InUultan^.    ^^^  *®°  ^*  would  be  the  licence  of  the  parson,  and  not  of  the 
ordinary, 

[D]  OnO)  not  a  freeman  of  London,  married  a  city  orphan ;  and  though  it  did 
not  appear  the  party  had  any  notice  of  his  wife's  being  a  city  orphan,  yet  it  was 
held,  8ucl|  person  was  punishable  by  the  court  of  orphans ;  for  every  one  is 
obliged  at  his  peril  to  inform  himself  concerning  the  person  whom  he  marries  ; 
and  here  nobody  is  obliged  to  give  notice,  consequently  the  party  must  at  his 
peril  take  notice.    2  Lev.  32.     1  F^nt.  178.     The  King  v.  Hansood. 


(x)  Nicholson  v.  Squire^    16  Yes.  451.     Marriage  of  a  ward  of  court  is 

259.    A  marriage  in  fact  is  sufficient  to  punishable  by  indictment  for  a  conspi- 

gronnd  the  coniemptj  Salles  y.  Savig^  racy,  Millett  v.  RowsCj  7  Ves.  419. 

fiofi,  6  Ves.  572.    Bathurst  v.  Murray ,  Ball  v.  CoiUts,  1  V.  &  B.  292.    IVade 

8  Ves.  74.    The  endeavour  to  marry  is  v.  Broughton^  3  V.  &  B.  172. 
a  contempt,  Warier  v.  Yorke^  19  Ves. 
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COWPER  V.  SCOTT  ET  AL\  Caw  27. 

RiMlnr  Bkdbl,  »  freeman  of  Lcndon^  had  one  son'  and  six   Sir  Josspa 
(iMig^ter%  four  of  whom  were  married  in  his  life-time,  and     JkiItll, 
idfiiieed by  portions.    Henry  Bedel  made  his  will, dated    ^^%f^ 
^Mgiui  1/5  1727,  and  thereby  (having  disposed  of  hra  per-  Tu^^t^iTHh 
looalieiliate,  and  likewise,  of  part  of  his  real  estate,  to  and  totriutflcsin. 
imoiqpt  his  children)  derised  several  freehold  lands  and  ^^^|]^ 
tenements  to  certain  trustees  and  their  heirs,  upon  trust  that  TMn  aftarilis 
they  sluNild,  within  eis  years  after  kis  decease,  raise  and  dmth,  to  nis* 
pay  mit  of  the  rents  and  profits  of  the  premises.  1500/*  tah-'^L^^ 
^-inaOe  to  his  two  youngest  daughters;  and  also  out  of  the  terA.   A. dies 
v«nt»  and  profits  of  the  said  premises  pay  interest  at  the  rate  J^°  the 
of  41.  per  cent,  per  annumy  for  the  said  1500/.  a-piece,  until  ^^^'*  *^«ii  so 
\JtkZ  Mne  should  be  paid,  for  and  towards  their  maintenance  nutntor,  here 
cmd  education.    Mary,  the  youngest  daughter  but  one,  mar-  ^^ij^^j^i^f" 
ned  very  improvidehtly  to  Essen,  one  of  the  defendants,  and  mited  when, 
clied  within  the  six  years  without  issue;  and  her  husband  ^"'matet^me 
insisted  to  have  the  1500/.  and  interest  paid  to  him  as  her  v>tbi<^  which, 
^dmmistrator.  raised. 

Against  which  it  was  objected,  that  this  1500/.  being  pay-      r  ^^O  I 
^le  within  six  years,  could  not  be  demanded  until  the  six 
years  were  expired ;  that  it  was  the  same  as  if  it  had  been 
«add  at  the  end  of  six  years,  and  being  a  charge  upon  a  real 
estate,  it  ought  now  to  sink  therein.    Neither  was  the  case 
iltered  by  the  daughter's  having  married  within  the  six 
years  3  especially,  since  the  husband  had  made  no  settlement, 
lod  was  so  unsiutable  a  match  lorher.    For  which  was  cited 
2  Vtm.  617*  Carter  v.  Bletso,  where  a  man  seised  in  fee 
imsed  lands  to  his  eldest  son  in  fee,  with  directions,  that 
Ui  eldest  son  should  pay  out  of  the  lands  to  the  testator's, 
^hter  Moryg  200/.  at  her  age  of  twenty^one^  with  41.  per    ^ 
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CowpER     cent,  per  annum,  for  maintenance  in  the  mean  time.    JIfarj 
^'  married,  and  died  before  twenty-one,  whereupon  the  husband 

as  administrator  to  his  wife,  brought  a  bill  for  the  200/.  bn 
decreed,  that  the  husband  had  no  right  thereto,  because  b] 
the  will  there  was  only  a  direction  to  the  son  to  pay  the  200/ 
to  the  daughter  at  her  attaining  twenty-one,  until  which  agi 
nothing  vested. 

Sedper  Cur.  The  payment  of  this  1500/.  is  not  appointee 

to  be  at  the  end  of  six  years,  but  to  be  made  out  of  the  rents 

and  profits  within  six  years,  t.  e.  the  trustees  are  to  pay  it 

within  that  compass  of  time,  if  it  can  be  raised  out  of  th( 

rents  and  profits.    So  that  here  is  no  precise  appointmen 

when  it  is  to  be  pdd,  but  the  six  years  are  mentioned  as  tfa< 

(a)  So,  Wilton  (^a)  ultimate  time  for  that  purpose ;  in  the  mean  while  it  is  t< 

poit,  172. '      be  pfud  as  much  sooner  as  it  can.     In  the  great  case  of  {b\ 

M«  cSwd'     J^^fy^  V.  Evelyn,  lately  determined,  it  was  the  unanimoui 

with  portions,  opinion  of  the  court,  I  mean  of  the  Lord  Chancellor^  th< 

i^po^ted  for    I^i'd  Raymondj  and  myself,  that  if  a  portion  be  to  be  raises 

Pfirmcnt,  the    Qut  of  rents  and  profits,  and  no  time  mentioned  for  the  pay 

portioDB  vests   ment,  it  is  payable  presently,  and  becomes  an  interest  vested 

(T)"voi?2?666.  consequently,  it  will  go  to  executors,  &c.   So,  long  before,  h 

[  \i\  ]      the  case  of  Earl  (c)  Rivers  v.  The  Earl  of  Derby,  it  was  de 

(c)  2  Vcm.  72.  Q^QQ^^  that  where  a  portion  was  given  to  a  daughter,  and  n< 

time  limited  for  the  payment  thereof;  on  the  daughter'; 

dying  before  marriage  or  twenty-one   (viz.  at  her  age  o 

seventeen)  it  was  a  vested  interest  in  such  daughter:  where 

fore,  this  being  a  rule  (1)  so  settled,  his  Honour  would  no 

suffer  it  to  be  further  debated.    But  with  regard  to  the  in 

terest  of  the  1500/.  that  being  designed  for  the  maintenanc 

of  the  wife,  and  she  being  dead,  it  was  ordered  there  shoul( 

be  no  interest  paid  from  the  death  of  the  wife. 

I  devise  100/.        The  next  question  upon  the  will  was,  the  testator  ha 

8onX*anS  his  appointed  that  the  trustees  should,  out  of  the  rents  and  pro 

wife  for  their    fi^g  of  his  estate,  raise  and  pay  unto  his  only  son,  Henr\ 

lives;  60/.       Bedel,  and  Dorothy  his  wife,  over  and  above  what  he  Kai 

^jj^^^^^g  before  given  them,  100/.  per  annum,  during  their  respectiv 

for  the  support  lives,  QOL  per  annum  of  which  100/.  per  annum,  should  b 

her  daughter;  paid  to  the  son's  wife  for  the  better  support  of  herself  am 

^e  remsining   daughter ;  the  remaining  40/.  per  annum,  to  go  to  the  tes 

The  son  dies;'  tator's  said  son;  the  son  died  in  the  testator's  life-time. 

hivSewhoie      Whereupon  it  was  now  insisted,  that  the  son's  widoi 

100/.  ^ff  gjMi.  ,- 

(1)  Vide  Dvke  of  Chandos  v.  Talbot^  ante,  2  vol.  6 12..  note. 
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jsliould  have  but  60/.  per  annum,  and  not  the  100/.  per  annum^     Cowpek 
for  thit  the  hitter  clause  of  the  will  imported  a  distribution  ^* 

Scott 

iiow  the  100/.  per  annum  was  to  be  paid :  namely,  60/.  to 

the  wife,  and  40/.  to  the  husband,  just  as  if  the  devise  of  the     [  Wi  ] 

1001.  had  been  to  the  son  and  his  wife  for  their  lives,  haben- 

4ium  60/.  per  annum,  part  thereof  to  the  wife,  the  remaining 

40/.  per  annum  to  the  son.   Or,  as  if  the  testator  had  devised 

100/.  per  annum  to  his  son  and  his  wife  for  their  lives,  that 

is  to  say,  in  manner  following :  60/.  per  annum  to  the  wife, 

and  the  remaining  40/.  to  the  son ;  which  latter  words  were 

therefore  explanatory  of  the  former,  like  the  case  where  a 

devise  is  to  ^.  and  his  heirs,  habendum  to  ^.  and  the  heirs 

of  his  body.     There  the  latter  words  (a)  explain  what  heirs  (a)llii8t.2l.b, 

are  meant.    And  it  was  observed,  that  the  60/.  per  annum 

given  to  the  wife  was  not  made  payable  to  her  during  the 

coverture,  or  during  the  joint  lives  of  her  and  her  husband ; 

bat  generally,  and  so  must  be  intended  for  her  life,  as  any 

general  devise  or  grant  must  be  taken  to  be  for  the  life  of  (&)  (6)  i  inst.  42. 

the  devisee  or  grantee. 

Sedper  Cur.  Though  this  clause  be  unskilfully  penned, 
jetit.ia  plain  and  express,  that  the  testator's  son  and  hb 
wife  should  have  an  annuity  of  100/.  per  annum  for  their 
lespective  lives ;  and  such  express  devise  is  not  to  be  con- 
trolled by  words  that  are  doubtful,  and  barely  capable  of  an  - 
other  construction.    The  testator  may  well  be  intended  to 
have  meant,  that  during  the  coverture,  60/.  out  of  the  100/. 
per  anmim,  should  be  allowed  for  the  maintenance  of  the 
wife  and  her  daughter ;  and  not  that  the  daughter's  main- 
tenance should  remain  a  clog  on  the  wife  during  her  life,  if 
*lie  should  happen  to  survive  her  husband,  and  when  pro- 
bably her  daughter  would  have  had  another  provision  fallen      [  123  ] 
to  her  on  the  death  of  her  father,  as  in  fact  she  had. 

Another  question  was,  whether  ^/m,  the  youngest  daugh-  A  freeman  of 
ter,  who  was  married  to  one  Mr.  Searle,  might  not  claim  wmchargei 
Her  1500/.  given  her  by  the  will  out  of  the  real  estate,  and  i&oo/.  on  his 
dfio  her  orphanage  part  ?  bis  daughter. 

For  which  purpose  it  was  urged,  that  as  the  real  estate  of  J°p 's^of^^'t 
the  freeman  was  quite  out  of  the  custom,  so  the  orphan  of  his  personal 
^ight  cbdm  that,  or  any  derivative  charge  or  interest  there-  daughter 

wtjover  and  above  her  orphanacce  part.     And  therefore,  if  would  uke  the 

*^        ^     *^  '        1500/.  out  of 

^(cal  estate  (as  that  is  not  within  the  custom)  and  also  claim  her  orphanage  part:  hut  the 
'^^i  in  regard  the  testator  had  disposed  of  aU  his  real  and  personal  estHte  among  his  children, 
ttAimeiided  an  eqmil  dirision,  vrouid  nut  suffer  the  child  to  disappoint  her  lather*!  wiU,'  hut 
'^pcUed  her  to  abide  entireljr  by  the  wUl,  or  by  the  custom.  a 

VOL,  HI.  U 
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Ctr^^tA  a  fte^mah  adradces  a  child  by  a  real  estate^  atid  d!ei ;  fliwK 
••  not  to  be  taken  as  anjr  advaAtement,  but  fcuch  child  Hhal 
naye  his  full  orphanage  part  besides.  Nay,  the  turning  ihi 
personal  into  real  estate^  though  with  a  declaration  at  th< 
(a)Babbmgton  Bame  time  that  it  is  done  purely  with  a  (a)  view  to  evade  tin 
voL  Lwo^^'  custom,  will  yet  be  effectual  for  that  end  j  that  this  was  slil 
Stronger  as  to  the  lands  of  inheritance  devised  afterwards  k 
this  will  to  the  daughter  in  tail,  all  which  she  might  well  cUdm 
and  also  her  orphanage  part ;  for  it  couM  not  be  called  I 
breaking  into  the  custom,  to  claim  thai  with  which  tin 
custom  had  nothing  t»  do ;  and  if  the  youngest  daughtei 
might  have  these  and  likewise  her  orphanage  part,  bel 
share  of  the  latter  wtmld  come  to  much  more  than  thi 
shares  of  her  elder  sisters  who  had  received  advancemelliti 
from  their  f&ther  on  their  respective  marriages,  which  thi 
youngest  had  not. 

Sed  per  Cur.  It  appears  upon  thill  will,  that  the  testatoi 
t  iM .]  intended  to  make  equal  provisions  for  all  his  children,  eape 
cially  in  case  his  son  should  die  without  issue  male,  #hid 
has  happened  in  his  life-time ;  he  gave  an  estate  in  land  U 
each  daughter;  he  moreover  gave  to  his  son,  and  also  to  hi 
six  daughters,  a  seventh  part  to  each  of  his  personsd  esteite 
intending  thereby  an  equal  division  of  all  his  estate  amongtf 
his  children.  Wherefore,  if  any  of  the  children  shall  gi 
about  to  disappoint  such  intention,  and  prevent  that  eqiudit] 
which  the  will  designed,  such  child  shall  be  excluded  firoB! 
tiJdng  any  benefit  by  the  will,  as  well  with  respect  to  tin 
real,  as  the  personal  estate ;  and  not  be  allowed  to  elect  whai 
he  likes  best  by  the  will,  and  entitle  himself  to  the  rest  bj 
the  custom^  but  must  abide  by  the  will  only,  or  by  the  co» 
torn  only :  and  the  difference  is,  where  the  will  makes  a  dk* 
position  of  the  [A]  whole  estate,  both  real  and  personal  d 
the  testator  amongst  his  chiMren ;  and  when  it  gives  land 

(I A]  If  the  freeman  gives  a  legacy  to  his  child^  and  disposes  of  his  whole  per 
ftonal  estate,  the  child  shall  not  have  both  the  legacy  and  the  orphanage  part 
even  though  the  legacy  does  not  exceed  the  dead  man's  part :  secus^  if  the  legacj 
be  givea  expressly  out  of  the  testamentary  part.  Render  v.  Rose^  st  the  IMls 
^$4»  1718,  and  Fredetidc  v.  Frederick^  vol.  1. 722.  Bat  in  no  case  shall  thi 
child  be  olyliged  to  make  his  election,  till  after  the  account  taken.  Hender  v 
Rose^  ttbi  supra,  (x) 


<*)  SSee  note  to  Pu$e§f  if^  Desbou-    ante,  9  vol.  419^  and  the  cases  coUectei 
vriey  post^  521.  And  see  Deg  v.  Degy    iaiiote  («). 
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tfnd  iome  akare  of  the  testamentary  part  to  a  ddld,  who,  in     Cowfft^ 

auch  case,  may  lay  claim  thereto^  without  crossing  the  rest  of      ^  ^' 

tiie  will.    But  wherever  the  child*s  claim  by  the  custom 

'tends  to  firustrate  aud  defeat  the  intention  of  the  father,  in  all 

^uicb  cases  he  shall  not  be  suffered  to  take  any  part  by  the 

^will,  either  of  the  real  or  perscmal  estate,  if  at  the  same  time 

lie  would  avail  himself  of  Uie  custom. 

The  last  point  of  the  case  was,  the  testator  Bedel  had  de-  A.,  baving  te- 
-viaed  all  his  personal  estate  in  sevenths  (viz.)  *  one  seventh  mics'Im^xe- 
^o  each  child ;  after  which  his  son,  being  the  eldest  child,  cutor  in  trust, 
died  in  the  testator's  life-time,  and  then  the  testator  died,  by  each  child  one 
^vriiich  means  the  son's  seventh  became  distributable  accord-  »eTentb  of  hia 

^  personal  es- 

ing  to  the  statute,  the  executors  being  declared  by  the  will  ute ;  one  of 
«o  be  but  tnutees ;  and  four  of  the  testator's  daughters  being  ^M^^hiTiife. 
xnarried,  and  having  been  advanced  by  their  father  in  his  life-  time,  and  one 
it  was  therefore  contended,  that  this  sevenUi,  whidi  rinngciuidrea 
tbe  Boo's  share,  becoming  distributable  according  to  the  ^^  ^k^ 
tc^  die  four  sisters,  who  had  been  advanced  by  their  father  in  hia 
in  his  lile-time,  ought  to  bring  their  portions  into  Ih^  chUd'siiatt 


for  if  the  ohildren   are  within  the  statute  as  take  his  ftiU 

■  1  L*'!*"  1  share  ox  the 

(me  daase,  they  mast  be  within  it  as  to  every  clause  geventh  part 

without  oring- 
inff  what  he 

Sed  curia  contra.  Though  this  seventh  part  devised  to  the  had  before 
,did,  by  ius  dying  in  his  father's  life-time,  for  necessity's  Jl^^hrot."^*^ 
t  become  distributable  according  to  the  statute,  yet  I  take     [  *126  ] 
thiB  not  to  be  in  strictness  within  the  same ;  because  here  is 


cseootDC,  and  therefore  the  testator  cannot  be  said  to  have 

died  intestate ;  though  it  is  true  the  executor  being  but  a 

s,  by  an  equitable  construction,  and  by  means  of  an 

that  has  happened  since  the  making  of  the  will,  a 

fiv  the  next  of  kin  according  to  the  statute.     How- 

r,  this  it  (as  I  said)  merely  through  necessity,  and  because 

1IO  one  elae  can  take :  but  as  to  children  who  were  advanced 

in  their  father's  life-time,  bringing  such  their  advancements 

wtoliotdipot,  that  is  to  be  only  in  the  case  of  a  toted  intestacy ^ 

••^  where  the  whole  personal  estate,  not  where,  part  only^ 

wbA  tiuMt  peilii^  but  a  very  small  part,  (as  here)  becomes 

difltribataUe ;  neither  would  it  be  reasonable  for  the  children 

«o  to  do.    And  it  is  observable,  that  Mr.  Luttvyche^  who  was 

cl  cotmad  with  the  deceased  daughter's  husband,  and  whose 

dknt's  interest  it  was,  to  Imre  tiie  advancements  of  the  four      [  ld6  ] 

wnied  danghters  bnnigiiit  into  hotchpot,  gave  up  the  pointj 

h2 
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CowvER  saying,  it  had  been  so  adjudged  in  Sir  George 

*'  case.  (1) 
Scott.  ^  ' 


(1)  Sir  George  Wheeler^s  case  is  case  is  to  be  found  in  Reg.  Lib.  A.  1731 
reported  in  Mo8. 388, 301.  by  the  name  fol.  300,  bj  the  name  of  Cowper  f 
of  Wheeler  v.  Sheer.     The  principal    Morson.  (^) 


Cy)  Walton  V.  Wor/rofi,  14  Ves.  318. 


Case  28.  EAST  ET  MARIA  UX'  v.  THORNBURY. 

Sir  Joseph  Thr  bill  was  to  recover  the  arrears  of  the  interest  of  a  legac) 

Jektll,  of  300/.  after  the  principal  legacy  paid,  and  a  receipt  givei 

Master  of  f^^  ^j^^  game.     The  case  was  thus :  one  Thomas  Thortiburt 

the  Rolls.  .,..«,..,•-       rFti       ,                    1        .? 

'      ^    Ab  ^^^    y        ^     ^        niece  Jfa/y  Thomlmry^  now  the  wift 

567.  pi.  18.       of  the  plaintiff  East^  a  legacy  of  300/.  payable  a  year  aftei 

IS!^"orT?c"-  ^^s  ^^a^^  a»^  ™a^^  ^is  brother  Thomas  Thombury^  and 
gacy,  though  his  nephew  the  defendant  Thomas  Thariiburyy  then  an  in- 
given  in  full  f^nt,  executors.  Thomburyy  the  elder  executor,  died^  and 
d  rtT  ^^^^  ^6  defendant  the  younger,  being  but  nine  years  old,  admi- 
pai  legacy  nistration  with  the  will  annexed  was  granted  during  his 
^"  •  minority. 

The  plaintiff  Mary  marrying  the  other  plaintiff  East,  they 
demanded  the  legacy  of  the  "defendant,  who  desired  them  tc 
let  it  continue  in  his  hands  for  about  two  years  longer^  and 
paid  interest  for  the  first  year  after  the  marriage,  taking  the 
plaintiff's  receipt  for  the  same,  as  for  a  year's  interest  due  on 
the  13th  of  Aprily  1722,  (being  a  year  after  the  marriage) 
and  afterwards  another  year's  interest  growing  due,  the  4e:- 
fendant  paid  that  year's  interest  and  the  whole  principal 
taking  a  receipt  from  the  plaintiff  for  15/.  being  a,year^9  jlix- 
teiest  due  for  the  legacy  of  300/.  to  the  13th  of  J^l,  VJ^ 
at  which  time  the  plaintiff  gave  the  defendant  a  receipt  fiM 
300/.  left  to  the  plaintiff  Mary  by  her  said  uncle's  wiH.  -  ;»' 
After  seven  years'  acquiescence,  the  plaintiff  demanded  9J 
the  defendant  the  interest  for  the  said  300/.  legacy  froni.  /the 
[  1 J7  ]  end  of  the  year  after  the  testator's  death,  which  happei&ed  ia 
1707^  insisting  by  the  bill,  that  the  plaintiff  by  mistake,  tooli 
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%3ie  Miegaey  to  have  been  made  payable  by  the  will  at  the        East 
xnarriage  of  the  plaintiff  Mary  ;  whereas  it  now  appeared  ^* 

thereby  to  have  been  payable  a  year  after  the  testator's  death. 
For  the  defendant  it  was  urged,  that  there  was  no  pretence 
<if  fraad  on  his  part,  no  concealing  of  the  will  which  gare 
tJie  legacy,  no  misinfonhation  by  the  defendant  that  the 
Xcgacy  was  not  payable  until  the  marriage ;  that  the  will  had 
Ixen  proTcd  in  the  spiritual  court,  where  the  plaintiff  was  at 
liberty,  when  he  pleased,  to  see  it ;  and  as  this  legacy  was 
part  of  the  wife's  portion,  and  the  plaintiff  a  barrister  at  law, 
xt  must  be  presumed  he  had  seen  it ;  that  the  receipts  ap- 
peared to  have  been  drawn  by  the  plaintiff  himself,  who 
delivered  them  to  one  who  brought  the  money  from  the  de- 
X^endan^  in  the  defendant's  absence ;  that  interest  was  pretty 
xanch  in  the  breast  of  the  court,  and  might  be  waived  by  the 
if  he  pleased.    And  it  was  compared  to  the  case  of 
bole  given  for  a  certain  sum,  which  carries  interest  from 
demand,  though  not  expressed  in  the  note,  and  for  which  i 

jury  every  day  give  interest :  but  if  the  person  to  whom 
^nicli  note  is  given  will  accept  of  the  money  without  interest, 
woitld  be  very  strange  to  bring  a  bill  in  equity,  or  action 
law,  for  the  interest  only ;  and  yet  that  were  a  stronger 
\^  being  the  case  of  interest  for  a  debt  due,  which  ought 
be  more  fisivoured  than  interest  for  a  legacy,  which  is  a 
^xmnty. 

Also  it  was  said  to  be  like  the  case,  where  a  tenant  having 
^  light  to  deduct  for  the  land-tax,  does  not  however  deduct, 
%ut  pays  his  full  rent;  under  which  circimilstances,  a  bill 
"%vill  [B}  not  lie  in  this  court  to  recover  back  the  tax,  which 
nought  to  have  been  before  allowed ;  for  the  tenant  might,  if 

\V\  So  held  by  the  Lord  Harcourt,  in  the  case  of  Wildey  v.  The  Coopert^ 

^wmpan^j  Michaelmas^  1713,  where  the  bill  was  broaght  by  a  tenant  to  be  re- 

Ueved  out  oC  the  arrears  of  rent  for  the  taxes  the  tenant  had  actually  paid,  on 

^ccovwt  of  rent  reserved  to  a  charity  that  appeared  to  be  exempted  from  taxes ; 

«ad,the  bill  was  dismissed  with  costs.     But  more  particularly  in  the  case  of 

-^fipooif  V.  Lamprey y  heard  at  the  Rolls,  before  Sir  Joseph  Jekyll^  Michaelmas^ 

VI 9^'  where  the  case  was,  one  in  1683,  in  satisfaction  of  a  widow's  dower, 

■Mortgaged  land  on  condition  to  pay  her  20/.  per  annum ;  whereupon  the  court 

bdd,  that  this  being  an  annual  payment  secured  by  land,  should  answer  taxes  in 

Itopertioni  as  the  land  paid ;  but  refused  to  make  the  annuitant  refund  in  respect 

«C  the  paymeDts  she  had  received  tax  free,  and  for  which  the  party  paying  had 

tnilftad  to  deduct.  («) 


(')  So  Currie  v.  Goold^  2  Mad.  163.    Denby  v.  Moore,  1  B.  &  A.  123. 


0CjmY. 
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Em       he  pleated  waive  deducting  the  tax,  and  so  might  the  pU 
^^^  waive  the  benefit  of  the  interest  of  his  legacy. 

^  Sedper  Cur\  It  is  plain^  interest  for  the  legacy  waa 
there  is  a  certain  time  appointed  by  the  will  which  givi 
(vh.J  that  it  should  be  paid  within  a  year  after  the  testa 
death.  And  as  the  plaintiff  had  a  clear  right  thereto,  f 
has  done  nothing,  for  onght  i^pears,  to  waive  such  r 
The  defendant  himself  admits  the  interest  has  not  been  i 
which,  it  is  to  be  presumed,  was  occasioned  by  the  plain 
having  apprehended,  that  it  was  not  due  till  after  the  pla 
Mary's  marriage ;  wherefore,  as  the  interest  is  due,  aad 
mitted  by  the  plaintiff  not  to  have  been  paid,  and  was 
intended  to  be  waived,  decree  the  defendant  to  pay  the  an 
oi  interest  from  the  year  after  the  testator's  death,  with  < 
of  suit. 
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OSMOND  V.  FITZROY  AND  DUKE  OF  CLEVE-         Cue  M. 

LAND,  ET  E  CONTRA. 

Tbm  Diil^e  tad  Duchess  of  Clevelandy  being  about  to  send    Sir  Josspk 

the  Lord  Southampton,  their  eldest  son,  to  travel  beyond  sea,    -^^^^^^ 

Employed  Osmond^  who  was  plaintifF  in  the  original  bill,  and    ^y^^  Rolls. 

fiefendant  in  the  cross  bill,  as  a  servant  to  attend  upon  the  2  Eq.  Ca.  Ab. 

yvang  Lord,  then  an  infant  of  about  seventeen,  and  (as  by  the  I8tf.  pi.  8. 

s^oswer  of  Osmond  it  was  admitted)  to  prevent  his  being  im^  trusuhU  heir 


upon.    Afterwards,  on  the  Lord  Southampton's  return-  *Pi»J»nt»  **>«» 
xng  firom  abroad,  Osmond  was  continued  in  this  service,  and,  the  care  of  a 
"^rhen  his  Lordship  was  about  twenty-seven  years  of  age,  pre-  h^'jj^mesof 


on  him  to  enter  into  a  bond  for  the  payment  of  1000/.  age ;  the  aer- 
'^him  the  said  Osmond.    The  bond  was  prepared  by  Osmond,  bond  from  the 
^md  kept  secret  from  the  Duke  and  Duchess.    There  were  ?***■»  Y^^^ 

,  #•      /.  hond  18  BC- 

^uso  some  proofs  of  the  weak  capacity  of  the  young  Lord,  and  creted  from 
^ttal  at  that  time  he  was  unable  to  raise  money  to  pay  off  the  |^^  ^^'aT^ 
^wnd.    The  original  bill  was  to  recover  the  money  on  the  not  wherc- 
^3ond,  which  was  alleged*  to  be  mislaid,  and  the  cross  bill  Jhc  bondf*^ 
"^ras  to  be  relieved  aeainst  the  bond.  equity  will  set 

,  .  aside  the  bond 

For  the  defendant  in  the  cross  cause  it  was  argued^  that  if  as  ehtaioed  hy 
^)iie  who  is  at  law  allowed  to  be  compos  mentis,  and  conse-  breach'oanist. 
^nently  presumed  to  know  what  he  does,  intending  to  make     [  *130  ] 
^  gift  or  benevolence,  voluntarily  enters  into  a  bond  without 
3ay  fraud  in  the  obtaining  it ;  though  on  the  obligor's  death 
it  may  be  void  against  creditors,  yet  it  will  be  good  against 
the  obligor,  and  no  ground  for  relief  in  equity :  that  in  the 
piesent  case  here  was  no  evidence  of  a  want  of  care,  much 
^  of  fraud,  in  Osmond,  who  was  hired  only  to  take  care  of 
t\is  young  LcHti  while  an  infant  and  during  hia  travelsj  which 
^^M  was  therefore  now  determined. 

Sedper  Cur\  Where  a  weak  man  gives  a  bond,  if  there  be 
^  &iiad  or  breach  of  trust  in  the  obtaining  it,  ecjuity  will  not 


I 
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set  aside  the  bond  only  for  the  [A]  weakness  of  the  ol 
if  he  be  compos  mentis;  neither  will  this  court  (I)  mc 
the  size  of  people's  understandings  or  capacities,  there 
no  such  thinsp/iid  an  equitable  incapacity,  where  thei 
legal  capacity^'^^^ut  if  i  bond  be  insisted  to  have  been 
for  a  considet^tofin,  wj^re  it  appears  there  was  none,  < 
near  so  much jf^  isj^tended ;  equity  will  relieve  again 
In  the  princip^  ipse  there  appears  to  have  been  a  trui 
posed  bjpSfn?M|ftnt8  in  a  servant  to  take  care  of  an  beii 
prevelit  his  bnng  imposed  upon  ;  and  *  the  servant,  in 
of  acting  i^^reeably  to  his  truitt,  himself  imposes  upon 
Asj^  F^^^  objected,  that  the  trust  was  only  to  take 
of  tjaSybjitig  Lord  whilst  an  infant  or  during  his  travels 
trust  ccmtujjurifd  ISO  long  as  the  servant  remained  in  th< 
vice ;  ^^^ff^  M^axkfible,  that  during  his  infancy,  th 
took^^fiiit^  this  yd^ng  Lord,  who  for  that  reason  die 
waift  isi(f  ttiuch  the  care  of  another :  but  when  he  was  c 
the  protection  of  the  law  by  being  of  age,  then  he  stood 
in  need  of  the  care  of  the  servant.  A  breach  of  tnist 
itself  evidence  of  fraud,  nay,  of  the  greatest  fraud  :  be 
a  man,  however  careful  otherwise,  is  apt  to  be  off  his  j 
when  dealing  with  one  in  whom  he  reposes  a  confid 
The  young  Lord,  by  giving  his  bond  for  a  sura  which  h( 
unable  to  raise,  subjected  himself  to  a  gaol,  and  1000/. 
an  exorbitant  gift,  for  one  who  had  no  means  of  payii 

[A]  The  having  been  in  drink  is  not  any  reason  to  relieye  a  man  agaius 
deed  or  agreement  gained  from  him  when  in  those  circumstances ;  for  this 
to  encourage  drunkenness:  secus  if  through  the  management  or  contrivar 
him  who  gained  the  deed,  &c.  the  party  from  whom  such  deed  has  been  gi 
was  drawn  in  to  drink.  By  Sir  Joseph  Jeki/ll^  at  the  Rolls,  Johnson  v.  Med 
Maj(29,  1734.(j^) 


Osmond 

V. 
FiTZROY. 

A  weak  man 
ffiyes  a  bond ; 
if  it  be  attend- 
ed with  no 
fraud  or  breach 
oftn]8t,eqaity 
will  not  set 
aside  the  bond, 
only  for  the 
weakness  of 
the  obligor,  if 
he  be  compos 
mentis.  Equity 
will  not  mea- 
sure people's 
understand- 
ings or  capa- 
cities.   No 
such  tbinr  as 
an  equitable 
noa  compos, 
if  compos  at 
law. 

C  *131  ] 


(1)  But  in  Griffin  v.  Deveuille^  No* 
vember  16,  1781,  the  Lord  Chancellor 
observed,  that  in  almost  every  case  upon 
this  subject  a  principal  ingredient  was 
a  degree  of  weakness  short  of  legal  in- 
Qopncit^ ;  and  that  in  this  very  case  of 


Osmond  v.  Fitzroy^  no  relief  pro 
would  have  been  given,  if  the 
had  not  considered  Lord  Southat 
as  more  liable  to  imposition,  tha 
generality  of  mankind  (jr) 


(y)  Corif  V.  Cory^  1  Vez.  Sen.  19. 
Cooke  V.  Clay  worthy  18  Ves.  12. 

(i?)  But  see  the  report  of  this  case 
of  Orijlin  V.  Deveuilie^  in  3  Wood- 
deson'sLect.  App,  18.  and  1  Mad.  Cha. 
224.  from  which  it  appears,  that  weak- 


ness of  mind  alone  would  not  have 
a  sufhcient  ground  for  setting  asid 
bond  in  the  principal  case.  And  see 
nea  V.  Fade^  2  Atk.  324-  Ayluc 
Kearney^  2  Ba.  &  Be.  463. 
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The  fiecreting  the  bond  from  the  parents  is  also  a  further     Osmond 
evidence  of  fraud ;  and  young  heirs,  even  when  of  age,  are    _    ^* 
uoder  the  care  of  a  court  of  equity.    Wherefore  this  case, 
tboogh  a  new  one,  yet  conies  within  the  rules  (I)  that  have  w^nof Im 

•re  under  ihm 
ore  of  a  court  of  equity,  and  then  want  it  most,  the  law  taking  care  of  them  tiU  that  tlat. 


(1)  Besides  the  cases  of  actual  fraud 
ipoB  a  contractiDg  party,  as  where  there 
Ira  been  stqfpressio  veri  or  suggestio 
fidtij  (vide  Broderick  v.   Brodericky 
nte,  1  vol.  239),  or  where  advantage  has 
beeo  taken  of  weakness  of  mind  (vide 
Clarkson  v.  Hanwayj  ante,  2  vol.  203,) 
or  of  necessity,   as  in  Bosanquet  v. 
Ddkwoodf  Ca.  temp.  Tal.  38.     Froof 
T.  Hmesy  Ca.  temp.  Tal.  111.    Thorn- 
iill  V.  Evansy  3  Atk.  330.     Heath- 
tote  V.  Patgnon,  2  Bro.  C.  C.  167. 
Bowes    V.    Wyaitj    3    Bro.    C.    C. 
130,  (o)  or  snrprize,  as  in  Evans  v. 
lAemeUjfnj  2  Bro.  C.  C.  150.  (p)  there 
ire  other    cases    in  which  courts  of 
«qaity  will  relieve  against  unequal  con- 
tncts,  (though  executed)  on  principles 
af public  policy,  arising  either  from  the 
nd^ci  matter  of  the  contract,  or  the 
rtktioe  situations  of  the  contracting 
ptitieff.     Of  the  first  kind  (which  are 
alio  in  some  degree  considered  ^%  frauds 
tpom  third  persons)  are  the  cases  of 
Birriage  brocage  (vide  Hall  v.  Potter^ 
Shower's  Pari.  Ca.  76.    Roberts  v.  Ro- 
hertsy  ante,  66),  of  sales  of  offices  (vide 
Lam  T.  Law  J  post,  391),  of  underhand 
igreemeots  upon  marriage  (vide  Turton 
T.  Benson^  ante,  1  vol.  496.     Roberts 
^'RobertSy  ante,  66.  note  1.),  or  upon 


composition  with  creditors  (vide  Mid-^ 
dleton  V.  Lord  Onslow^  ante,  1  vol. 
768.) ;  and  the  court  has  expretaed 
doubts  how  far  transactions  of  this  na- 
ture admit  of  subsequent  confirmation. 
JValmsley  v.  Booths  2  Atk.  30.  Cole 
V.  Gibson^  1  Vez.  507.  Shirley  w.  Mar* 
tin^  {q)  in  Exchequer,  November  the 
14M,  1 779.  Kennett  v.  GreermoUersy 
in  Cha.  July  the  7fA,  1799.(r)  Of  the 
second  kind  are  transactions  between 
guardian  and  ward  (vide  Dukt  ofHtp^ 
milton  V.  Lord  Mohun,  ante  j  1  vol.  11 S.)) 
or  persons  between  whom  a  similiarcon-  " 
fidence  has  existed,  as  in  Osmond  t. 
Fitzroy,  sup.  Cole  v.  Gibson^  1  Ve*. 
603.  Griffin  t.  Deveuille^  In  Cha. 
November  the  16M,  1781,  (where  the 
plaintiff  having  lived  for  some  time  be- 
fore he  came  of  age  with  his  sister  and 
her  husband,  the  court  set  aside  securi- 
ties obtained  by^he  husband  from  the 
plaintiff  upon  bis  attaining  his  age  of 
21,  considering  the  husband  as  much 
answerable  to  a  court  of  equity  as  a 
guardian)  (f);  or  between  parent  and 
child,  Glisson  v.  Okeden,  2  Atk.  258. 
and  3  Bro,  P.  C.  560.  Cocking  v. 
Pratt,  1  Vez.  400.  Hazoes  v.  fVyaitj 
3  Bro.  C.  C.  156(/);  or  between 
attorney  and  client.     Proof  v.  Hines^ 


(o)  S.  C.  2  Cox  263.  CrotDe  v.  BaU 
krd,  3  Bro.  C.  C.  117,  1  Ves.  Jun.  220. 
Evans  v.  Cheshire,  Belt's  Sup.  to  Vez. 
300.  Pickett  v.  Lo^gon,  14  Ves.  215. 
Gnbbins  v.  Creed,  2  Sch.  &-Lef.  214. 
WaU  V.  Grove,  2  Sch.  k  Lef.  492. 
ioche  V.  O'Brien,  1  Ba.  &  Be.  330. 
^'(racAafi  v.  Brander,  1  Edeu.  303. 
HW  V.  Abrey,  3  Mad.  417. 

(p)  Puroeil  V.  M'Namara,  14  Ves. 
dl.    Smyth  V.  Smyth,  2  Mad.  75. 
(9)  See  statement  of  this   case   in 

Rocks  V.  O'Brien,  1  Ba.  &  Be.  358. 


(r)  Cockshott  v.  Bennett,^  T.  R. 
765.  Crotse  v.  Ballard,  3  Bro.  C.C. 
117.  S.  C.  1  Ves.  Jun.  215,  and  2  Cox 
253.  Morse  v.  Royal,  12  Ves.  373. 
Roche  V.  O'Brien,  1  Ba.  &  Be.  330. 
Dunbar  v.  Tredennick,  2  Ba.  k  Be. 
304. 

(s)  S.  C.  3  Woodd.  Lect.  Ap.  16. 
Purcell  V.  M'Namara,  ub.  sup. 

(/)  Palmer  v.  Wheeler,  2  Ba.  & 
Be.  18.  Ttoeddell  v.  Tweddelly  I 
Turn.  1. 
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beeft  observed  in  equity ;  and  seeing  the  defendant  Os^ 
in  hia  answer  to  tb^  cross  bill  sets  forth  that  the  bo 
question  is  mialaidj  I  decree  him  to  release  the  bond.  [] 


[B}  Ott  ^e  ^td  dfJunCy  1734,  this  cause  was  reheard  bj  the  Lord 
cdmr  Talboty  when  the  decree  at  the  Rolls  was  affirmed,  and  the  5L  d 
ordered  to  be  paid  to  his  Grace  the  Duke  of  Cleveland. 


Ca.  temp*  Tal.  111.  Walmhsf  v. 
Bo0thy  %  Atk.  25.  Oldham  v.  Hand^ 
%  Ves.  959,  Welles  v*  Middktony  ia 
tb*  Hon^e  of  Lords^  1 7^.  (ii)  Leigh 
T«  WilH^mSy  in  the  Exchiaquer^  No* 
vcmher  the  17M,  1790.  Ketmei  ▼• 
Greenwollersy  in  Cha.  Jufy  the  7(hy 
179$.  Nemmatk  y.  Penney  in  Chs. 
Mich- 1793  (9> ;  or  between  a  steward 
or  a§ent  and  his  principal,  Crc^  t« 
Jtfom/ScM,  1  Vezi  381.    Geartside  t. 


Isherwoodf  1  Bro.  C  C.  558* 
V.  Maekrethy  %  Bi^  C.  C.  4C 
Crows  ▼•  Ballardy  3  Bra. 
117  (x);  bargains  with  heirs 
rent,  &c.  for  their  expeotatioDs 
Twisleton  t.  Griffi$hy  ante,  1  yoL 
or  Mrith  sailors  for  their  prise  i 
Bcddmin  y.  Rochford^  1  Wila 
Ta^lour  y.  Rochford,  2  Ves. 
How  Y.  WeUoHy  2  Yea.  516.  C^J 


(ti)  1  Co«  lis.    4  Tom.  P.  C.  945. 

(Or)  S  Ves.  Jon.  199.  (7t>«<m  y. 
Jiiyef,  e  Yes.  266.  Harrig  y.  Tre- 
ifWfiA«0re,  15  Yes.  34.  Wood  y. 
J>MDiiSf,  18  Yes.  190.  Montesquieu 
V.  Smndysy  ib.  302.  Strachan  y. 
Bremderj  ub.  sap.    Lewes  y.  Morgan^ 

5  Price  49. 

(9)  S.  C.  3  Cox  320. 

(r)  S.  C.  1  Yes.  Jun.  MO.  Purcell 
Y.  M^Namara^  ub.  8«p.  Huguenin  y. 
Baeeley,  14  Yes.  273.  Ham>  y.  7V<f. 
fiiie»Ae«re,  ab.  sup.  J^o^^  y.  Grovey 
ub.  sop.    Medlicoi  y.  O^Donnely  1  Ba« 

6  Be.  156.  Dawson  y.  Massey,  1  Ba. 
£1  Be.  219.  Dunbar  y.  Tredennick^  2 
Bs.  &  Be.  304.  Selsey  y.  Rhoadesy 
2S.  &S.41. 

(^)  To  these  cases  roaj  be  added 
the  established  rule  respecting  trustees 
where  purchasing  fron  themselves,  as 
stated  bj  the  Master  of  the  Rolb  (Lord 
AlYanley )•  ^'  That  aoy  trustee  purchas- 
ing the  trust  property,  is  liable  to  have 
the  porchaae  set  aside,  if  in  any  reason* 
able  time"  {Gregory  y.  Gregory ^  Coop. 


201.  Chakner  y.  Bradley ^  1  J. 
59.)  ^^the  cestui  que  trust  cho< 
say  he  is  not  satisfied  with  it."  i 
bell  Y.  Walker y  5  Yes.  680.  j 
Mackrethy  ub.  sup.  Wkieha 
Laurence,  3  Yes.  740,  Ex 
Reynolds,  5  Yes.  707.  Ex 
Hughes  J  6  Ves.  617.  Ex  parte  1 
6  Ves.  625.  Lister  y.  Lister,  1 
631.  Ex  parte  James,  8  Ves 
Downes  y.  Grazebrook,  3  Mer 
Whaiton  y.  Toone,  5  Mad.  54.  Ai 
Y.  Cahill,  2  Bligh  260.  Chain 
Bradley,  ub.  sup.  A  trustee  he 
may  buy  from  the  cestui  que  trus 
vtded  there  is  9  distinct  and  dea 
tract  between  them,  and  no  adY 
taken  by  him  of  his  character  of  ti 
Coles  ▼.  Trccothick,  9  Ves.  234. 
dall  V.  Errington,  10  Ves.  423.  . 
Y.  Royal,  12  Ves.  355.  Sander 
Walker,  13  Yes.  601.  Dom 
Grazebrook,  ub.  sup.  Naylor  y.  f 
1  S.  &  S.  565. 

(z)  See  Nantes  y.  Corrock,  { 
182. 
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HIGDEN  ET  AL'  v.  WILLIAMSON. 

Case  30. 

Buikrapti. 
Cause  by  Conseni.  Sir  Jossph 

Jejbltll, 

Master  of 

Js  sdaed  in  &e  of  a  copyhold  estate^  Burrendered  the  pre-     ^^^  Rolls. 
miet  to  the  use  of  hia  wiU^  and  afterwards  devised  them  to  gg^J  ^^  ^^ 
JQi  dauf^ter  for  liC^j  then  to  trustees  to  be  sold,  and  the  1 1^.  pi.  8.   . 
mncy  ariauig  by  the  sale  to  be  divided  amongst .  such  of  his  intmi^^r''^ 
dssriiter'a  children,  as  should  be  livinir  at  the  time  of  her  poMii>iiity  ina 

,,__  1.    i  111        11-1.  /  Dinkrnpt,  is 

oeRdi.  Tne  testator  died,  and  the  daughter  had  issue  (among  assignable  by 
others,)  a  son,  who  was  a  trader }  and  becoming  a  bankrupt^  rionerT^'De- 
the  commissioners  assigned  over  all  the  bankrupt's  estate,  iw  to  such  of 
Hie  bankrupt  got  his  certificate    allowed,  and  then  his  A.VtiM!riie 
moUwrdied.  lifUufatWa 

aeatb :  A.  nas 

On  a  bill  brought  by  the  assignees  for  the  bankrupt's  issue  B.iriw 
4m  of  the  money  arising  by  the  sale,  it  was  objected,  that  b^^f  Lt. 
10  manner  of  right  to  this  contingent  interest  was  vested  at  ^«  ceHiZesIe 
tlie  time  of  the  assignment  made  by  the  oemmisskyners,  any  ^M^  A.  dies ; 
Qflif  than  a  right  to  lands  can  be  said  to  vest  in  an  heir  ^***^?^^. 

A    J     •  i_      i«i.       «.  1  .  11  i.  g«nt  interest  IS 

appurent  auring  the  hfe  of  his  ancestor;  and  the  case  of  lUble  to  the 
JoeoisaH  V.  Williams  was  cited,  where  it  was  held  by  the  fo^^Ki 
lofd  Onvper,  that  the  possibility  of  a  right  belonging  to  a  ^^^  «>»  >?  the 
haDkrapt  was  not  assignable.  time  n^ght* 

But  his  Honour,  upon  debate,  decreed  (1)  for  the  plaintiffs,  ?**^*  released 
diitinguishing  the  principal  case  from  that  of  Jacobson  v. 
Williams  {a)  ;  for  there  the  husband,  the  bankrupt,  could  (a)  Vol.  1. 385. 
not  have  come  at  bis  wife's  portion  by  the  aid  of  equity, 
without  making  some  provision  for  her;  and  it  was  not  rea-      L  ^^^  ] 
sonable   the   assignees,  who  stood  but   in  his   place,  and 
derived  their  claim  from   him,  should  be  more  favoured. 
Also  the  Master  of  the  Rolls  said,  he  laid  his  finger,  and 
chiefly  grounded  his  opinion,  on  the  words  of  the  statute  of 
13£/is.  cap,  7-  s^ct.  2.  which  enacts,  "  that  the  commis- 
**  signers  shall  be  empowered  to  assign  over  all  that  the 
"  bankrupt  might  depart  withal."     Now  here  the  son  might. 


* 


(1)  Reg.  Lib.  A.  1731.  fol.  188.  by  the  name  of  Higden  v.  fVatkinson. 


13S  De  Term.  8.  Mchaelis,  1731. 

Hidden      in  his  motlier'&  lifetime^  have  released  this  contingent  inte 
^*  rest:  so  that  the  commissioners,  by  virtue  of  that  act.^i 

enabled  to  assign  it^  and  consequently  their  assignees  mm 
be  well  entitled. 
Lord  Chan-  Note;  in  Michaelmas  1732^  this  cause  came  on  by  way  c 
cellor  Kino,  appeal  before  the  Lord  Chancellor  King,  who  affirmed  (1)  th 
decree  at  the  Rolls,  partly  for  the  reason  before  given^  {viz, 
because  the  bankrupt  himself  might  have  departed  with  thi 
contingent  interest;  also,  for  that  the  act  of  21  Jac.  1.  cof 
19.  sect.  1.  declares,  that  the  statutes  relating  to  bankrupt 
shall  in  all  things  be  largely  and  beneficially  expounded  fo 
the  relief  of  creditors :  and  further,  because  the  statutes  fo 
discharging  bankrupts  on  certificates  never  intended  to  en 
title  the  bankrupt  to  any  estate  by  virtue  of  any  claim  ante 
rior  (as  his  Lordship  expressed  it)  to  his  bankruptcy,  as  th 
title  in  question  clearly  was ;  besides,  the  word  possibility  i 
in  all  the  [C]  latter  statutes  touching  bankrupts.  (2) 

[C]  See  the  5  Geo.  %  cap.  30.  the  words  of  which  are,  ^^  all  such  effect9|  c 
^^  which  the  party  was  possessed  or  interested  in,  or  whereby  he  hath,  or  may  ex 
^^  pec^  any  profit,  possibility  of  profit,  benefit  or  advantage  whatsoe?er."(x) 

(1)  Reg.  Lib.  A.  1732.  fol.  54.  1  vol.  382.  Jewion  v.  Moulson^  2  Atl 

(2)  Vide  Jacobsan  v.  WilUams^  ante,    420.(^) 


(»)  See  6  Geo.  4.  c.  16.  s.  63.  {y)  And  see  Moth  v.  Frome^  Ambler  394 
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John  66rdon^  Administrator  of  Bar- 
bara his  late  Wife. 


^  Plaintiff; 


Heriry  Raynes,  Doctor  of  La ws^  el- J 
dest  Son  and  Heir  of  Sir  Richard>  Defendant. 
Raynes^  Knt  j 

Tub  bill  was,  to  compel  the  raising  of  the  sum  of  6000/. 
&F the  portion  of  Barbara  the  plaintiff's  late  wife,  and  the 
only  daughter  and  issue  of  the  defendant  Doctor  RayneSj  by 
Elizabeth  his  late  deceased  wife ;  and  to  raise  it  out  of  a 
rerer^ionary  term  of  1000  years,  expectant  on  the  defendant 
Doctor  Raynes's  death. 

*Upon  the  marriage  of  the  defendant,  Doctor  Raj/nes,  with 

Elizabeth  Pleydell,  by  indentures  of  lease  aild  release,  dated 

the  13th  and  14th  of  October  1/04,  in  consideration  of  that 

marriage,  and  of  5000/.  portion.  Sir  Richard  Raynes  the 

father  conveyed  divers  lands  in  Surrey,  &c.  to  trustees  and 

their  heirs,  to  the  use  of  the  defendant.  Doctor  Raynes,  for 

his  life  sans  waste,  remainder  to  trustees  during  his  life,  to 

support  contingent  remainders,  remainder  to  the  use  of  Mli- 

iobeth  his  intended  wife  for  her  life,  for  her  jointure,^  re- 

nudnder  to  the  first,  Sfc.  son  of  the  marriage  in  tail  male 

Baccessively,  remainder  to  trustees  for  1000  years,  remainder 

to  Doctor  Raynes  in  tsdl  male  general,  remainder  to  Sir 

Skhard  Raynes  in  fee. 

The  trust  of  the  1000  years  term  was  declared  to  be,  that 

incase  there  should  be  no  son  of  the  marriage  bom  in  the 

husband's  lifetime,  or  after  his  death  3  or  if  there  should  be 

a  son,  and  that  son  should  die  before  twenty-one,  and  withj 


Case  31. 


Lord  Chan- 
cellor Kino. 
Lord  C.  J. 
Raymond, 
Master  of 
the  Rolls. 

Term  of  1000 
yean.lo  secure 
daughters' 
portions  pay- 
able at  six- 
teen; proriso, 
if  no  daaghter 
at  the  time  of 
failure  of  issue 
male,  the  por- 
tion to  sink. 
There  is  a 
daughter,  who 
attains  to  six* 
tceu;^  and  mar- 
riea  without 
consent,  and 
no  son  by  the 
marriage:  but 
the  daughter 
dies  in  the  life- 
time of  the 
father  and  mo- 
ther, and  con- 
sequently 
while  there 
might  be  a 
son ;  the  por* 
tion  sinks. 

[  *136  ] 
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Gordon 
Raynes. 


[  136] 


out  issue,  and  there  should  be  one  or  more  daughter 
the  lifetime  of  the  husband,  or  after  his  death;  t 
the  trustees  should  by  sale,  demise,  or  mortgage,  or 
and  profits  in  the  mean  time,  in  case  such  term  sho 
taken  effect  in  possession,  raise  the  sum  of  6000/.  p( 
the  daughter  of  the  marriage,  if  but  one,  and  to  be 
amongst  them,  if  more  than  one,  payable  at  their  ag 
teen,  if  either  tibe  husband  or  wife  should  be  then  d 
if  both  should  be  at  that  time  living,  then  within  six 
months  after  the  death  of  either  the  husband  or  nv 
interest  for  the  same  from  the  death  of  Doctor  Ra 
Elizabeth  his  wife,  or  either  of  them ;  and  in  case  ai 
daughters  should  die  before  the  portion  became  pay 
share  to  go  to  the  survivors. 

Proviso,  that  if  the  next  person  in  remainder  sh 
the  portions  to  the  daughter  or  daughters;  or^  if  ai 
of  such  failure  of  issue  nude  of  the  said  Doctor  Ray 
husband)  by  Elizabeth  his  wife^  to  be  begotten  as  q 
there  should  happen  to  be  no  such  daughter  of  the 
begotteUf  nor  any  such  daughter  to  be  afterwards  bo 
or  Utitre  being  such,  all  of  them  should  happen  to  di 
their  respective  ages  of  sixteen,  then,  and  in  any  of 
cases^  the  term  to  attend  the  inheritance. 

The  marriage  took  effect,  and  there  was  no  son 
tmd  but  one  daughter,  who  attained  her  age  of  sixtee 
lifetime  of  her  father  and  mother,  and  without  their 
faitermarried  with  the  plaintiff,  Mr.  Gordon,  who  nei 
any  settlement  on  her.  The  daughter  died  in  the  lii 
both  father  and  mother^  within  four  mondis  after  t 
riage,  and  without  issue. 

In  order  to  the  determination  of  this  case,  the  Loi 
cdlor  called  to  his  assistance  the  Lord  Chief  Justi 
mand  and  the  Master  of  the  Rolls.    When, 

Pot  the  plaintiff  it  was  insisted,  that  his  having 
the  daughter  without  the  consent  of  her  parents,  as 
never  having  made  any  settlement  on  her,  together  ^ 
having  died  within  four  months  after  the  marriage 
issue  t  aH  these  circumstances  made  no  manner  of  al 
in  the  right  to  the  portion ;  for  that,  supposing  the 
to  have  married  with  the  parents'  consent,  to  have 
settlement  on  his  wife,  and  to  have  had  issue  by  hei 
if  in  thete,  or  any  of  these  cases,  he  had  been  entitle 
W60/,  poition^  ke  must  ettfn  now  have  <hc  very  Wi 


tteMMi^  wkidh  d«^»ehcl6d  on  the  Wcrrds  of  tkt  aMfcrnent  iniMk    Qommoit 

h^htt litkeAaigey  imd  c<kild  nbt  be  tariM  by  afty  subdequent     o. *l— ^^ 

aeeiittil,  ^noi  ettria  cmceisti:  ihM  tfl  the  ageof  sixteen  (so 

rilm  ttefttioiMsd  in  tlie  MItlement)  the  nglit  to  the  portioa 

tMriintf^  datlglrtet,  aMeugh  the  fiRMne  Wal  Mt  ndsd)le  till 

within  six  months  tfUtf  the  dealh  ot  the  ffltMff  or  mother,  or 

M  Ht  thetn;  tod  they  eompirred  it  to  %he  case  of  iButkr  v. 

Dknewid^  («)  ifhae  « tetm  «f  SOO  yettrs  wm  Knited,  upoat  (a)  Vol.  1.448. 

Iiwe«f  iMNi  iftale  of  the  n»rtilige^  for  mifiinf  ^ortioni  for 

tagjM^i^,  "pajMe  at  twenty<-<me  «r  marriage,  whidi  shtniU 

fitythiiff)^ ;  atid  the  tr^steeft  wane  to  ms»t  the  pottiotig  hy 

tf^  isft  tUM^^agty  wbesi  the  term  shovM  commence  ^  and 

tbefe  it  ^fM  iigreed,  that  the  right  to  the  portton  veiled  on    ' 

fte  ftM^Mfer*^  attaiffiSfig  twenty-Me,  her  ik^et  being  dead, 

ibttttt  Hiere  conld  he  no  sen,  and  -mm  «n  iifteretft  trttmh- 

tthribfe  «b  her  execiitor«t  but  thu^  the  portion  eMild  n(it  be 

MMdtiiilii  tht  mdlket  died,  in  regard  that  until  then  the 

tote  Wan  not  to  'Commence. 

l%at  fhe  ttetise  ^  the  tntat  «€  the  tenn  declaring,  thsft  in 
tw^  €faere  l»^  M^vcral  daughteni,  if  any  of  them  ahovU  die 
Mn^  the  p6Aion  ^tR>idd  be  payable,  her  afaare  ahocdd  go  to 
tti  Mt^ifot,  implied,  tiiat  if  there  had  not  been  that  decla^ 
Ystien,  It  would  have  reflted  hi  such  daughter  «o  dying  aa 
tftjfesaid ;  mid  sinee  no  prGrrision  was  made  in  (^aae  of  there 
h^  bift  one  dai^vter^  it  seemed  natural  to  infer,  that  the 
light  to  the  portion  vefiTfeed  in  6udi  daughter.  Also,  as  die 
siAer  brought  8000/.  portion  into  the  family,  it  wouU  be 
hrd  tiittt  the  daughter  ahonld  marry  and  be  entitled  to  no 

On  the  other  side  it  was  said,  and  so  resolved  by  the  court, 
ttit  in  tile  case  of  Better  v.  IhmcMtA,  the  portion  was  held     [  ^^^  ] 
tshe  Tested  in  all  events  at  the  daughter's  attaining  her  age 
tf  twenty^'one,  though  not  raisaUe  till  the  edtnnsencemeat  of 
Vifelerm;  whereas  in  the  principal  case  it  was  not  to  Test 
Wftsis:  isionthsnfter  the  deikth  of  either  the  husbsnd  or  wifb, 
iM  4he  ddnghter  happened  to  die  in  the  Ufetime  of  both. 
IM-lhis  pcMTticm  behsg  to  arise  out  of  tend,  and  the  daughter  Portion  se- 
dying  before  it  became  payable,  the  same  sunk  into  the  land,  ^^  ^i  The 
ifreesMy  to  the  settled  distinction  between  a  portion  secured  ^^^^^Sj^^ 
W^a  penboiial  estaite,  and  one  cbai^d  on  land^  which  rule  tion  becomM 

payable  $  H 
wt  into  the  land.    So  if  a  le^cy  be  riven  out  of  land  to  J.  S.  payable  at  !^1,  and  J.  S.  diet 

Mtt2l;iliB  legacy  dnks.    Seen  iafo^^WB^IVltfM  llMllfelacy  or  portion  iagnyen  oat  of 
tfamul  estate* 
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Gordon     holds  also  with  regard  to  legacies^  [A]  (viz.)  if  a  le{ 
Tt   ^'  given  out  of  a  personal  estate  to  J,  S.  payable  at  hii 

twenty-one^  and  he  dies  before  twenty-^one,  yet  the 
shall  go  to  his  executors.  On  the  contrary  where  a 
is  given  out  of  a  real  estate  payable  at  twenty-one^  t 
legatee  dies  before  that  age,  the  legacy  smks. 

With  respect  to  the  clause  of  the  trust  of  the  term 
ingy  that  in  case  there  should  be  several  daughters,  a 
of  them  should  die  before  their  portions  became  pay; 
such  case  their  portions  should  go  to  the  survivors ;  tl 
said  to  be  a  distinct  clause,  to  take  place  only  wher 
should  be  several  daughters,  and  could  not  any  way  a 
extend  to  the  case  where  there  was  but  one  daughtei 
sequently  it  was  nothing  to  the  purpose :  but  if  any  i 
to  be  made  thereof,  it  might  as  well  be  inferred  from 
that  as,  where  there  should  be  several  daughters,  a 
should  die  before  her  portion  became  payable,  her  ex< 
or  administrators  were  to  be  excluded :  so  where  th< 
but  one  daughter,  and  she  should  happen  to  die  befc 
portion  became  payable,  neither  should  her  represei 
have  any  right  thereto;  that  the  proviso  made  it  still 
that  the  portion  was  to  sink,  this  being,  that  if  at  tl 
of  failure  of  issue  male  of  the  said  marriage,  there 
happen  to  be  no  daughter  of  the  marriage,  then  th( 
years'  term  should  be  in  trust  to  attend  the  inheritanci 
no  daughter  of  the  marriage  was  living  at  the  time  of 
of  issue  male,  and  there  was  then  a  failure  of  issue 
when  it  became  impossible  there  should  be  issue  male, 
was  not  while  both  husband  and  wife  were  living ; 
the  husband  had  died  first,  there  would  have  been  still  a 
bility  of  issue  male,  with  which  the  wife  might  have 
privemefit  enseint :  but  when  the  wife  died  without 
then  and  not  before,  there  might  be  said  to  be  a  fai 
issue  male :  that  it  could  not  be  said,  that  at  the  d 
the  daughter,  (though  there  was  then  no  son)  there 
failure  of  issue  male ;  for  a  son  might  be  born  aften 
so  if  such  son  had  died,  living  both  the  father  and  m 

[Al  This  distinction  with  regard  to  legacies,  was  agreed  to  and  sett 
the  Master  of  the  Rolls  in  the  case  of  Whiddon  v.  Oxcnham^  7  July  17 
and  as  (o  portions,  see  Jennings  v.  Looksy  2  vol.  276.  and  the  Duke  of  C 
T.  Talboty  610. 


(x)  2  Eq.  Ca.  Ab.  646.  pi.  24. 
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SfiJBttt^  in  common  sense  and  reason^  the  failure  of  issue     GoiiDoit 
maJe  must  be  on  the  death  of  the  wife  without  a  son,  which     _  ^' 
in  t&is  case  bad  since  happened. 

Lastfy,  That  although  it  might  seem  hard  the  daughter 
sboiild  marry  and  have  no  portion,  notwithstanding  her 
Bother  had  brought  50007.  into  the  family ;  yet  it  must,  on 
die  odieir  hand,  be  allowed  to  have  been  very  reasonable,  to 
leave  the  right  to  the  daughter's  portion  in  suspence  and 
contingency  during  the  joint  lives  of  the  father  and  mother, 
to  the  intent  she  might  be  in  some  measure  kept  in  a  de- 
pendence upon  them,  and  under  no  temptation  to  marry  im- 
prondently,  which  was  the  very  reason  given  in  the  case  (a)  [  140  ] 
A^vcW^tloughby  *  Hickman  V.  Sir  Stephen  Anderson.  Also,  H  2  Vera. 
Aatm'the  case  of  portions  secured  by  marriage  settlements,  **  ' 
j[rq[iilarly  speaking)  the  court  in  the  construction  ought  not 
to  omit,  or  add  any  words  thereto,  for  this  would  be  not  to 
o^rue,  but  make  a  settlement,  especially  where  the  settle- 
nient' would  bear  a  reasonable  construction,  as  in  the  present 
cue  it  plainly  would.  Wherefore,  on  the  first  speaking  to 
the  case,  thifi  blD  for  the  portion  was  dismissed  with  great 
dourhess,  by  the  unanimous  opinion  of  the  Lord  Chancellor, 
tbe  Lord  Chief  Justice  Raymond^  and  the  Master  of  the 
:  but  without  costs.  (1) 

(1)  Reg.  Lib.  A.  1731.  fol.  361. 


DA  COSTA  V.  DA  COSTA.  Case  32. 

Tki  plaintiffs  were  the  two  infant  children  of  Joseph  Da  ^""^  ^*^"°" 
Owto  Villa  Real,  who  lately  died  possessed  of  an  estate  of  „  ^^  ^ 
I50.0dO/.  which  by  his  will  he  gave  equally  between  the  de-  453.  pi.  9. 
fendant  his  widow,  and  his  two  infant  children,  and  made  his  ^  f^^^^^r  left  a 
widow  one  of  his  executors.    After  the  testator's  death,  a  estate ^"mT 
bin  was  exhibited  in  chancery  in  the  name  of  the  two  infant  *"^'°*  ^^^**^* 

.  rcTif  and 

duldren  by  Joseph  Mendes  Da  Costa^  who  was  their  rela-  made  his  wife 
tba,  a«  their  prochein  amy,  to  have  an  account  and  discovery  burwa* '^"  ^ 
of  the  personal  egtat<i'of  the  plaintiffs  the  infants'  father,  brought  In  the 
To  which  bill  the  defendant  was  subpoenaed  to  appear  and  by  a  relation/ 

aogwer.  '^  prochein 

.  '  amy,  to  call 

««  mother  to  an  accoBDt.  On  4iffidavit  of  fereral  other  relations,  that  this  suit  in  the  infant's 
**Be  wu  oQt  of  pique,  and'  not  for  the  infant's  good,  the  court  referred  it  to  a  MwM,  wjho 
'^PM^g  Hit  matter  to  be  lo j  th^  suit  was  sUyed. 

VOL.  III.  I 
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Da  Costa        Whereupon  several  of  the  relations  of  the  infant) 
•.    ^'  father's  side,  toffether  with  some  of  their  relations 

JJA  C08TA.  V       J        .  J  i_  -1 

mother  s  side,  nearer  than  the  prochein  amj/y  made 
f  141  ]  davit  that  due  care  was  taken  of  the  infants,  and  of  t 
tate,  with  which  they  were  well  satisfied ;  and  that  1 
lieved  this  suit  was  exhibited  rather  out  of  a  pique  tl 
real  concern  for  the  infants'  benefit,  there  bemg  a  su 
tuted  in  the  spiritual  court  by  the  prochein  amy's  son 
the  infant's  mother,  upon  a  marriage  contract  alleged 
been  made  by  her  with  him. 

The  Master  of  the  Rolls  on  a  petition  (1)  ordered 
should  be  referred  to  a  Master  to  certify,  whether  t 
was  brought  for  the  benefit  of  the  infants  the  plainti 
whether  it  was  proper  the  same  should  be  prosec 
not.  (x) — The  defendant  to  procure  the  report  w 
month.  Pursuant  to  which  the  Master  made  his 
stating  the  fact  as  above,  and  that  he  did  not  conce 
suit,  as  now  brought,  was  for  the  benefit  of  the  inf; 
proper  to  be  prosecuted ;  but  that  he  thought,  if  a 
bill  were  brought  by  a  proper  prochein  amy,  with  a 
tention  to  secure  the  estate  of  the  infants,  it  might 
their  benefit  that  such  a  suit  should  be  prosecuted. 

The  agents  for  the  defendant  perceiving  the  opinioi 
Master,  filed  a  new  bill  in  the  infants'  name  by  anoth 
chein  amj/j  for  an  account  of  the  infants'  estate,  ii 
that  it  might  be  improved ;  and  now  moved  th< 
Chancellor,  that  the  former  bill  in  the  infants'  name 
{a)  See  Turner  \^^  dismissed,  and  the  prochein  amy  named  therein, 

«.  Turner,  2       ..  .     ,    \ 

rol.  297.  the  costs,  (y) 

[  142  ]  Lord  Chancellor :  The  report  of  the  Master  not  be 

cepted  to,  must  be  taken  to  be  [B]  true.     And  sine 

[B]  A  Master  by  his  report  certified,  tliat  the  defendant  had  subm 
dehver  part  of  the  plate  in  question  to  the  plaintiff,  to  which  the  de 
excepted)  insisting  that  he  had  made  no  such  submission.  (0     Resolved  i 


(1)  Reg.  Lib.  A.  1731.  fol.  272. 


(jp)  As  to  the  power  of  the  prochein 
amy  to  obtain  this  reference,  see  the 
jadgment  in  Tamer  v.  /rte,  2  Vez.  sen. 
466.,  and  oontra,  Jones  v.  Powell^  2 
Mer.  141. 

(^)  As  io  K  prochein  amy  of  an  in- 
Iknt  being  liable  to  costs,  see  Toner  v. 
Ivie^  nb.  8vp.  Whtttaker  v.  Marlary  1 


Cox  285.  Anon.  4  Mad.  461.  I 
V.  Buckton^  2  Dick.  794.  Pt 
Pearccj  9  Ves.  548.  Mor^ 
Crumptonj  Bunb.  332. 

(0  As  to  the  admission  of  a , 
a  partj  before  the  Master,  see  L 
mers's  Order,  Oct.  28,  1696.  B 
Orders  in  Cha.  304. 
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report  certifies^  that  it  is  not  proper  tlus  suit  should  be  pro- 
secotedy  not  being  for  the  infants'  benefit^  I  shall  not  suffer 
any  farther  proceedings  upon  it,  at  least  as  yet.  But  seeing 
the  Master  reports,  that  a  suit  may  be  brought  for  the  bene- 
fit of  the  infants  {z) ;  and  it  does  not  at  present  appear  whe- 
ther the  last  IhII  comes  within  that  description  ;  all  I  shall  do 
vol  be,  to  prevent  the  parties  from  proceeding  in  both  bills, 
liiich  would  be  vexatious.  Wherefore  let  all  proceedings 
itiy  on  the  first  bill,  in  disfavour  of  which  the  Master  has 
reported. 

•  _ 

■ems  of  the  report,  the  proof  lay  on  the  defendant,  whose  affidavit  at  least  was 
Mcenaiy  to  falsify  what  had  been  certified ;  for,  though  there  is  no  reason  that 
the  Master's  report  should  be  arbitrary  and  condusife  upon  any  one  ;  yet  it 
ibli  be  presumed,  prim&facie^  to  be  true ;  and  turn  it  on  the  other  side  to  shew 
the  oontrary.  By  the  Lord  Parker j  the  seal  before  Easter  term,  1720,  Allen 
i*Pendlebur;y. 


[i)  Upon  8och  a  reference,  the  of  the  suit,  or  any  other  circumstance 
Hiiter  may  point  out  any  improve-  for  the  infants'  benefit.  Sullivan  v. 
■at  that  might  be  made  in  the  form    SulUvany  3  Men  43. 


la 
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term:  s  michaeli^,  1732. 


Case  33.  SOUTH  SEA  COMPANY  v.  WYMONDSELL. 

Lord  Gfaan«    - 

cellor  Ki^d^  Xhb  South-sea  company  brought  a  bill  against  the  defeU 
74^1^*8^0*1  ^^  ^  contract  made  by  the  defendant  with  Mr.  Surmanj 
pi.  7.  The  8U-  deputy  cashier  of  the  company,  in  the  year  1720,  touc 
tiI)M''nJ*^er  20,000/.  South-sea  stock;  suggestmg  several  frauds, 
where  the  bill  shewing,  that  by  the  (a)  statute  against  the  South-sec 
fraud;  but  rectors  all  the  estate,  goods,  and  effects,  of  the  said  Sur 
then  it  should   ^g,.g  vested  in  the  company  for  the  benefit  of  the  proprie 

be  charged  by  r     r 

the  bill,  that  The  defendant  pleaded  the  statute  of  limitations,  and  thi 
SwSJSTitr"  any  such  contract  was  made  by  the  defendant  with  Suri 
within  BIX        it  was  made  above  six  years  before  the  filing  of  the  bill, 

tSTbill  toT      denied  the  matters  of  fraud. 

filed. 

(a)  7  Geo.  1.  c.  27.    In  the  case  of  the  South-sea  company,  in  whom  the  estates  of  tin 

directors  are  vested  by  act  of  parliament ;  where  the  statute  of  limitations  might  have 

pleaded  against  the  late  directors,  it  is  pleadable  against  the  company,  who  stand  but  in 

directors'  place. 

It  was  insisted,  that  the  plaintiffis  claiming  by  the  a 

[  144  ]      parliament,  that  was  a  matter  of  record,  and  the  deman 

question  to  be  taken  as  a  debt  on  record,  consequentl) 

barrable  by  the  statute  of  limitations  :    and  it  was  comp 

(h)  West  2.  c.  to  an  action  for  tithes  on  the  statute  of  Edward  the  Si 

W'lL  ^**^*''  ^'    or  of  debt  on  an  (A)  escape,  ^c. 

So  where,  But  the  Lord  Chancellor  held  this  to  be  clearly  others 

iSSraee^of  the  ^^^  ^^^^  ^^  South-sea  company  could  not  be  in  a  better 
effecto  of  a       than  Surman  was,  against  whom,  as  the  defendant  Wym 

bankrupt  ^ 

daims  under  the  act  of  parliament ;  yet  as  the  statute  of  limitations  might  be  pleaded  a 
the  bftnkmpt,  by  the  same  reason  it  is  pleadable  against  such  assignee. 
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^eW  might  have  pleaded  the  statute^  so  might  he  also  do    South-sea 
Against  the  company^  who  stood  but  in  Surman*s  place ;     Company 
lite  the  case  of  an  assignee  under  a  commission  of  bank-    Wtmohd- 
3Tjptcy,  who,  though  he  claims  under  the  acts  concerning        isll. 
T^aokrupts,  and  also  by  virtue  of  the  assignment,  which  is 
imder  the  great  seal ;   yet,  as  he  stands  only  in  the  place  of 
the  bankrupt  against  whom  the   statute  of  limitations  is 
pleadable,  so  is  he  (the  assignee)  liable  to  be  barred  thereby. 

It  was  then  objected,  that  this  bill  was  to  be  relieved 
aigainst  a  fraud,  and  therefore  not  within  the  statute  of 
limitations ;  fraud  being  a  secret  transaction,  and  probably 
not  discovered  within  six  years:  and  for  this  the  Lord 
Worrington's  case  was  cited,  where  it  was  held  in  this 
-court,  and  affirmed  in  the  House  of  Lords,  that  a  bill  to  be 
:relie?ed  against  a  fraud,  ^as  not  within  the  statute  of 
limitations,  {x) 

6n  the  contrary  it  was  said,  if  the  fraud  was  known  and 
discovered  above  six  years  before  exhibiting  the  bill ;  this, 
though  a  fraud,  would  be  barred  by  the  statute  of  limita- 
tioDS ;  and  that  even  in  the  case  of  the  Lord  Warrington^ 
the  statute  was  pleaded :  whereupon  the  plaintiff,  the  Lord 
tfarringtony  was  advised  to,  and  accordingly  did,  amend  his  [  145  ] 
bill,  by  charging,  that  he  did  discover  this  fraud  within  six 
years  before  exhibiting  his  bill.  After  which  the  Lord 
Warrington  had  a  decree^  and  that  decree  was  affirmed  by 
the  Lords,  (as  Mr.  Mead,  who  was  of  counsel  in  that  cause, 
mformed  the  court ;)  wherefore  it  was  insisted,  that  in  the 
present  case  it  ought  to  be  charged  in  the  bill,  that  the 
fraud  was  discovered  within  the  six  years,  if  the  fact 
were  so. 

And  of  this  opinion  was  the  Lord  Chancellor  {y)  :  but 
here  being  a  charge  of  great  frauds,  and  some  circum- 
stances thereof  not  fully  denied,  the  defendant  was  ordered 
to  answer  the  bill,  with  liberty  for  the  plaintiffs  to  except, 
and  the  benefit  of  the  statute  of  limitations  to  be  saved  to 
the  defendant. 


(x)  Booth  V.   Warrington^  1  Bro.     Browne^  3  Bro.  C.  C.  633. 
P.   C.   445.     And    see    Bicknell   v.         (^)  See  Hovenden  v.  jinncsley^  2 
Gotighj   3  Atk.   558.    Deloraine  v.     Sch.  and  Lef.  634. 
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Case  34. 

Lord  Chan- 
cellor King* 

2  Eq.  Ca.  Ab. 
201.  pi.  2. 
One  seiBed  in 
fee  of  a  manor, 
ffranU  a  rent 
In  fee  out  of 
ityasacliarity, 
for  the  support 
of  several  poor 
persons,  and 
afterwards 
grants  the  ma- 
nor to  J.  S.  in 
fee ;  the  no- 
mination of 
the  poor  per- 
sons belongs 
to  the  heir  of 
the  grantor, 
and  does  not 
go  with  the 
manor. 

[  *  146  ] 


ATTORNEY-GENERAL  v.  RIGBY. 

Onb  seized  in  fee  of  divers  manors  and  lands  in  the  coc 
of  Lancaster,  granted  a  rent  charge  thereout  of  20/. 
annum  for  a  charity,  towards  the  support  of  several  poof 
men ;  and  afterwards  the  founder  of  this  charity  granted 
manors,  lands,  Sfc.  that  were  charged  with  the  20/. 
(mnum  to  «/•  S.  and  his  heirs,  and  died.  The  question  i 
who  should  have  the  nomination  of  these  poor  men  that  t 
to  partake  of  the  charity ;  whether  the  grantee  of  the  ]b 
and  his  heirs,  or  the  heir  of  the  grantor  of  the  charity  ? 

After  debate  it  was  decreed,  that  the  heir  of  the  gnu 
should  have  the  nomination,  and  that,  the  same  being  L 
dent  to  the  founder  (1)  and  his  heirs,  or  to  those  when 
should  appoint,  when  the  lands  *  were  granted  away^ 
rent-charge,  a  thing  independent  and  collateral,  did  not  ] 
therewith  like  a  rent-service,  which  is  incident  to  the  re^ 
sion ;  whereas  this  being  a  rent-charge,  and  in  fee,  had  no 
version.  [A]  But  forasmuch  as  the  grantees  and  owners  of 
land  had  for  upwards  of  sixty  years  enjoyed  the  nominal 
of  the  persons,  who  had  partaken  of  the  charity ;  the  cc 
allowed  to  them  all  the  payments  they  had  made  to  an] 
the  poor,  though  nominated  by  themselves,  and  would 
disturb  any  thing  that  had  been  already  done.  (2) 

-  [A^  A  man  founds  a  charity  for  alms-houses :  the  founder  and  his  heirr  b 
a  right  of  nomination  of  these  alms-people  ;  but  may  forfeit  it  by  a  comipl 
improper  nomination  of  such  as  are  not  fit  objects  of  the  charity,  or  by  mah 
no  nomination  at  all ;  but  this  neglect  of  nomination  must  be  after  such  time 
the  founder,  &c.,  have  had  notice  of  the  vacancy ;  and  without  proof  of  s) 
notice,  it  is  no  fault.  By  the  Lord  Parker,  Attorney-General  v.  Jjeigh,  Trim 
1721.  (jc) 

(1)  Eden  v.  Foster,  ante,  2  ?ol.  326.     108.  (  y) 
Attorney-General  v.  Price,    3   Atk.         (2)  Reg.  Lib.  A.  1732.  fol.  46. 


(x)  See  this  case  as  stated  in  Attor-        (y)  Attorney^Gcneral  v.  BaulU 
ney^General  v.  BouUbee,  2  Ves.  jun.    nb.  sup. 
389. 
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MORRICE  V.  HANKEY. 


Case  35. 


Lord  Chan- 
Tbe  question  was,  touching  the  breach  of  an  injunction  [B].  ^^^^  ^'''^* 
The  defendant  in  this  court  brought  an  action  against  the  tk»Mhewordi 
plaintiff,  as  executor  of  Humphrey  Morrice^  esq.  The  de-  v^  ??^^ 
ftndant  at  law  *  brought  a  bill ;  and  after  the  defendant  in  this,  intended  of  aa 
court  had  delivered  a  declaration,  upon  such  defendant's  JJ^d^'ewMdi 
payings  lime  to  answer,  the  plaintiff  got  an  injunction.  The  judioium  in- 
plakitiff  at  law  proceeded  there,  and  on  plene  administravit  tended^fa'fi- 
pleadedy  took  judgment  de  bonis  testatoris  cum  acciderint ;  naiindgment; 

tnerefofe  if 
tbe  dcfindant  be  in  execution,  and  pleads  plene  administravit,  and  tbe  plaintiff  at  law  enters 
j^gnwBt  de  bonis  testatoris  cum  acciderint,  he  may  proceed  to  a  scire  facias  to  enqoire  of 
wets,  and  enter  judgment  thereupon ;  for  the  meaning  of  the  injunction  is,  that  the  defendant 
WKf  proceed  so  hr,  as  that  nothing  shaU  remain,  but  to  take  out  execution,  after  tbe  injunc- 
tba  is  dkeolTed.  [  *147  ] 

[B]  Tbe  words  of  such  iojonction  are,  that  all  proceedings  shall  stay ;  Ucebii 
wUem  ibr  the  defendant  in  equity,  (who  is  plaintiff  at  law)  placUum  ad  com^ 
mimem  legem  postulare,  et  ad  triaiionem  inde  procedere,  et  pro  defeeiu  pladUj 
jwUdum  intrare ;  executio  vero  vigore  prtesentium  retardatur.  After  service 
of  ao  iojnnction  of  this  kind,  the  defendant  at  law  pat  in  a  frivolous  plea  to  an 
Ktion  of  debt  on  a  bond,  which  tbe  plaintiff  demurred  to,  and  having  gotten  it 
9ade  a  conciiiumj  after  argument,  obtained  judgment.  Also  upon  another  bond, 
ifier  the  injunction  served  on  the  defendant  and  his  attorney,  they  delivered  a 
declaration.  It  was  objected,  first,  with  regard  to  the  judgment,  that  this  was  a 
breach  of  the  injunction  ;  for  that  in  one  case  only,  {viz,)  pro  defeciu  pladtij 
Vis  the  plaintiff  at  liberty  to  enter  judgment,  and  here  was  no  want  of  a  plea. 
Also,  that  the  delivering  a  declaration  in  the  other  action  was  a  manifest  con- 
tempt, as  had  been  often  determined.  With  respect  to  the  first,  the  Lord  Chan- 
oeUor  strongly  inclined  to  think  this  no  contempt,  since  a  frivolous  plea  is  as  no 
plea;  and  that,  as  the  plaintiff  at  law  might,  by  the  express  terms  of  the 
iajanction,  proceed  to  try  an  issue  on  the  fact,  by  the  same  reason  he  might 
proceed  to  try  an  issue  in  law,  which  when  the  court  had  determined,  and  found 
the  plea  ill,  is,  upon  the  matter,  no  plea.  And  in  relation  to  the  second  pointy 
bis  lordship  thought  that,  had  there  not  been  some  resolutions  to  the  contrary, 
the  delivery  of  the  declaration  was  no  breach  of  the  injunction,  since  by  the  very 
terms  thereof  the  plaintiff  is  at  liberty  to  proceed  to  trial,  and  the  delivery,  &c 
is  an  incident,  without  which  there  can  be  no  trial*  By  the  Lord  Parker^ 
Sidney  v«  Hethringtonj  Trinity j  1719.  (z) 


(z)  The  practice  at  present  is  un- 
derstood to  be  that  the  delivery  of 
a  declaration,  is  a  breach  of  the  in- 
jdnction.  Garlick  v.  Pearson^  10  Ves. 
452.  Bullen  v.  Ovey^  16  Ves.  141. 
MilU  V.  Cobby y  1  Mer.  3.  It  may  be 
remarked,  however,  that  the  action  in 
the  last  of  these  cases  was  an  eject- 
ment, where  the  declaration  is  the  com- 

rncemeot  of  the  action ;    whereas  in 


other  cases  the  writ,  not  the  declara- 
tion, is  the  commencement  of  the  ac« 
tion..  See  note  in  2  Williams's  Saun- 
ders, 1  c.  Tidd's  practice,  93,  147, 
156.;  and  in  Sullen  v.  Ovey^  the  act 
which  the  coart  held  to  be  a  breach, 
was  not  the  filing  or  delivery  of  a  de- 
claration, but  one  which  might  have  en^ 
dangered  the  liberty  of  the  party. 
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MoRitiCE     after  which  he  took  out  a  scire  facias  in  order  to  an  iuquiiy 

„    '■  of  assets. 

Whereupon  it  was  moved  that  this  was  a  breach  of  the 
injanction^  being  a  proceeding  after  judgment;  wherea* 
the  injunction  only  gave  leave  to  enter  judgment ;  that  the 
sdre  facias  was  in  nature  of  a  new  action  on  the  judgmcmty 
which  ought  not  to  have  been  brought  without  leav^  of  tke 
court. 

But  by  the  Lford  Chancellor.  Not  having  heard  any  prer 
cedent  cited  in  this  case,  I  am  therefore  to  be  guided  by  the 
reason  pi  the  thing,  and  to  prevent  a  delay  of  justice.  It  i# 
admitted,  that  after  an  interlocutory  judgment  (as  by  de- 
fault, or  on  demurrer,)  the  plaintiff  may  go  on  to  a^certi^n 
his  damages.  Now  the  meaning  of  the  rule  in  the  present 
case  is,  that,  notwithstanding  the  injimction,  the  plainti£F  at 
law  should  be  at  liberty  to  proceed  to  an  effectual  judgment ; 
all  that  the  court  intends  to  stop  being  the  execution,  (x) 
But  the  plaintiff  at  law  is  nevertheless  allowed  to  proceed  90 
far,  afi  that  he  may  be  at  liberty  eo  instante  that  the  injunc* 
tioa- shall  be  dissolved,  to  take  out  execution ;  neither  is  the 
of  the  014  one.  scire  facias  like  a  new  action  upon  the  judgment,  but  a  oonr 
tinuation  only  of  the  old  one  {y)  on  the  same  record  mth 
that,  and  in  nature  of  a  proceeding  after  an  interlocutory 
judgment,  to  a  final  one.  Wherefore  tlie  court  ruled,  that 
the  bringing  this  scire  facias  was  no  breach  of  the  injimc- 
tion.  {z) 


[148] 


A  icire  facias 
ia  not  in  nature 
of  a,  new  ac- 
tion, but  a 
continnation 


(x)  In  the  Excheqaer,  an  injunction 
to  stay  proceedings  at  law  extends  to 
all  steps  in  a  cuose,  <'xcept  proceeding  to 
tilal  where  a  plaintiff  is  in  a  condition  to 
jo^D  issue  in  an  issuabli*  term  in  a  country 
cause.  See  Fowl.  Exch.  Pr.  ^.  Ed.  21 8. 

(^)  Wright  v.  Nuit,  1  T.  R.  388. 
Tidd's  Practice,  1099. 

(«)  In  Franco  v.  Franco^  2  Cox 
420.,  where  an  injunction  had  been  ob- 
tained to  restrain  proceedings  at  law 
upon  an  award,  which,  before  service 
of  the  injiinction,  had  been  miadearule 
of  court  in  K.  B.  Lord  Rossljn  held, 
that  the  obtaining  a  rule  to  shew  cause 
why  an  attachment  should  not  issue  for 


non-performance  of  the  award  was  na 
breach  of  the  ifij unction  ;  and  that  the 
rule  might  have  been  made  absolute  for 
attachment  without  breach,  so  as  the  at- 
tachment was  not  executed.  In  Chaplin 
V.  Cooper^  1  V.  and  U.  16.,  an  obligor 
in  a  joint  and  several  bond  liad  obtain- 
ed an  injunction  in  a  suit  to  which  his 
co-obligor  was  not  a  party  ;  execution 
was  afterwards  taken  out  upon  a  joint 
judgment  by  the  defendant  in  equity ; 
and  notice  of  the  injunction  was  given 
to  the  sheriff,  with  directions  to  take 
co-obligor  only,  and  not  the  plaititiff  in 
equity ;  and  this  was  held  not  to  be  a 
breach  of  the  injunction. 
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NORTH  V.  EARL  AND  COUNTESS  OF  STRAFFORD.      Case  36. 

Lord  Chan- 
Ths  pbintiff  North' f^  father  was  lord  of  the  manor  of  2).  in  cellor  King. 

S^^if^l^,  €d.  which  Sijt  Hemy  Johnson  held  seYeral  pfitcefai  of  « J^;  ^'  ^ 
oof^bo^^by  several  quiUrents,  and  had  been  admitted  to  the  bui  i<.broii«bt 
^m»»;  an4.  Sir  i?fiwy  dying,  these  cc^yholda  descended  to  ^^J^rtoriij. 
his  daii|^l6r  and  heir^  the  Cowtess  of  Strafford.    Where-  ▼er  a  iar  fora 
iipoii.Mf».  iD^QS^eo/^  the  Lord  jStrqffbrcTs  ^gent^  wrote  a  g^itiolir* 
letter  to  the  agept  of  Mr.  N<^th  the  father,  (lord  of  the  fo^JJJj^** 
imafmt)  dtairii^g  Mr.  North  would  jadmit  the  Countess  to  ndolucd  hj 
t^epe  ec^yfaoMs.  .  Accordingly  Mr. .  iVorM,   admitted   the  ^^^^^ 
Qounteas 'by  one  Mr«  JBfi^tffdf^f  C^ho  was  also  agent. 6>r  Mr.  tendBOmu^ 
North),  hfsr  attorney,  as  ten^t  V)  the  copyhold  premis8(}9y  authwritrtT^ 
fi^r  vbicb.  fwerajl  fines  were  eeV  amounting  to  40/.  '*^'"  .'^' 

Sometime  i^ter.  this,  Mr.  Norih.  the  then  lord  of  the  deCendiaiifia- 
miwor  died,  leaving  the  plaintiff  Mr.  Norths  his  son  add  JaSTandSr- 
heiTj,  and  also  executor,  who  brought  this  *biU^  against  the  murs^ ^re- 
Earl  wd  Cpui^tees  of  Straffbriy  to  recover  the  fine.set  upon  murrer  held" 
the  ^uJivjAtance,  and  likewise  to  be  paid  the  quit*rex)kts  that  fl^^'^* 
wep^  is  arrear  in  the  plaintiff's  father's  life-time,  as  also    [  *  ^^Q  ] 
those  that  had  incurred  since  his  death.     The  bill  further 
cbaiged,  that  the  lands  out  of  which  the  quit-rents  issued 
were  not  knowi),  being  by  great  length  of  time,  and  by  the 
tenants  having    enjoyed   those   proniiscuously  with  other 
l^nds,  obscured  with  respect  to  the  boundaries ;  but  that  the 
defendants  had  in.  their  custody  or  power  some  writing  «ur 
j^ipeJT.  mf^iife^ting  the  said  boundaries ;    also  that  the  dcr 
feudist  the  Lqrd  Stroffoird^  did  no>v  deny,  that  he  gave  any 
authority  to  his  a^j^ent  Mr.  Draj/cottf  or  to  Mr,  Baiwdrtffy 
that  bis  Conntesb  should  be  admitted  by  Mr.  Baiodrey  aa 
her  attorney. 

The  d^eiidants,  the  Earl  and  Countess  of  Strajf^ord^ss  to 
that  p4|rt  oi  the  bill  whicif  sought  to  compel  them  to  pay 
the  arrears  of  the  quit- rent,  or  which  sought  any  relief 
touching  the  same,  demurred,  for  that  the  plaintiff  had  his 
remedy  at  law  for  these  arrears  of  quit-rent,  either  by  dis- 
trest  or  action  of  debt^^  on  the  statute  of  H.  8L  The  de- 
fendants did  likewise  put  in  another  separate  demurrer,  as 
to  such  part  of  the  bill  as  sought  to  compel  them  to  pay  the 
copyhold  fine,  or  which  prayed  any  relief  touching  the  same. 
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North  Against  the  demurrer  it  was  urged^  that  the  plaintiff's 

^'  remedy  was  proper  in  equity,  by  way  of  comnussion  to  set 

STaAFFORD.  ^^*  *^®  boundaries  of  the  copyholds,  which  were  expressly 
Lord  brinM  a  charged  by  the  bill  to  have  been  obscured  through  length  of 
biUagunst  time,  and  by  Sir  Henry  Johnson's  having  enjoyed  those 
cover  a  quit-  copyholds  promiscuously,  *  with  other  lands ;  and  that  the 
that  the^ai^  plaintiff  could  not  have  any  remedy  by  distress  and  avowry, 
otit  of  which  without  particularizing  the  very  lands  out  of  which  each 
iuQesl^by^-  '^^^  issued ;  and  that  it  had  been  settled  to  be  a  good 
■on  of  the  equity,  and  a  sufficient  reason  for  suing  in  this  court  for  a 
■ei^n  ofSe  quit-rent  of  small  value ;  that  this  objection  was  strengthened 
lands  (rat  of     j,y  ^^  answer  of  the  Earl  himself,  setting  forth,  that  he  did 

wbicli  tne  rent     *  iiii** 

is  supposed  to  not  know  the  particular  lands  that  were  copyhold,  which 

ot^'lands,  is  n"^e  it  necessary  a  commission  should  go.    So  that,  if  this 

not  known;      demurrer  held,  the  plaintiff  would  appear  to  have  a  pkdn 

answer^  as  to    duty  due  to  him,  and  yet  would  be  destitute  of  all  remedy 

d^^Ts  to**  whereby  to  recover  it.    Also  ^nth  respect  to  the  admittance; 

relief;  thede-  if  the  lord  should  sue  for  the  fine,  the  defendants  might 

™^|^  r>od,    ingjg^  i^i^^y  never  consented  to  such  admittance  ;  and  in  case 

[  *  150  1    ^^  plaintiff  were  to  sue  for  the  forfeiture,  on,account  of  the 

defendants  not  having  come  in  to  be  admitted,  should  the 

court- rolls  be  produced,  the  lord  would  Ijardly  from  them  be 

encouraged  to  proceed  against  the  defendants  for  a  forfeiture 

in  not  coming  in  to  be  admitted. 

But  notwithstanding  this  objection,  the  court  allowed  the 
demurrer.  The  Lord  Chancellor  said,  he  had  not  known 
this  case  before  of  a  demurrer  as  to  relief.  (;r)  That  had 
there  been  no  demurrer,  the  court  on  the  hearing  would 
have  relieved :  but  here  the  defendant  had  not  demurred  as 
to  any  discovery,  but  as  to  relief  only.  So  that,  upon 
allowing  the  demurrer,  the  plaintiff  was  at  liberty,  if  he 
should  think  the  defendant  had  not  answered  the  whole  bill, 
to  except  as  to  any  part ;  or  might  amend  his  bill,  and  en- 
force the  defendant  to  discover  his  lady's  admittance ;  that 
the  plaintiff  might  proceed,  and  make  proclamations  to  oblige 
the  defendant's  lady  to  come  in  and  be  admitted,  and  had  at 
law  a  better  remedy  for  his  copyhold  fine  and  arrears  of 


(x)  This  form  was  adopted  in  Barker  1 1  Ves.  609.     Pitts  v.  Shorty  17  Ves. 

V.  Dacie^  6  Yes.   681.     Hodgkin  v.  216.     Williams  v.  Steward^  3   Mer. 

Longden^  8  Ves.  2.  and  Todd  v.  Gee,  502.    Attomey^General  v.  Brown^  1 

17  Ves.  273. :  but  the  modern  practice  Swan.  294.  Roberts  ?•  Clayton^  3  Anst. 

is  to  demur  generally.  Baker  v.  Mellish »  715. 
10  Ves*  544*    -Gordon  v.  Simpkinson^ 
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qint-iciit,  than  this  court  could  give  him ;  for  he  might  dis-      Noeth 
train,  or  bring  debt,  for  the  arrears  of  quit-rent  due  to  him,      |^  ^*  f 
as  executor,  and  distrain  for  the  arrears  of  quit- rent  incurred  Sx&affobd. 
since  his  father's  death.  (1) 

And  with  regard  to  the  fine ;  he  said,  either  the  Countess 
had  been  admitted,  or  she  had  not.  If  she  had,  the  plaintiff 
might  bring  an  action  of  debt,  or  an  indebitattis  assumpsit^ 
tor  the  fine,  provided  it  was  a  reasonable  fine,  as  he  sup- 
posed it  to  be.  If  the  defendant  had  not  been  admitted,  the 
plaintiff  might  cause  proclamation  to  be  made,  and  on  a 
de£M]It  after  three  proclamations,  might  seize  the  copyhold 
m  forfeited.  For  which  reason  his  Lordship  allowed  the 
dennrrer^  it  being  only  as  to  relief.  (2) 

Note:  With  respect  to  the  copyhold  fine,  the  plaintiff 
might  bring  his  action  at  law  for  it  5  and  need  not,  as  it 
should  seem,  in  his  declaration  set  forth  the  particulars  of 
the  land  held  of  him  by  the  defendants  by  copy  of  court- 
ToU;  only,  that  the  defendant's  wife  held  certain  lands  within 
his  manor,  &c.  But  as  to  the  quit  rents,  it  seems  the 
plaintiff  must  either  in  his  action  or  avowry  shew  the  par- 
ticular lands;  and  in  case  the  defendants  in  their  answer 
set  forth,  that  they  do  not  know  where  these  lands  lie,  or 
vrbat  they  are,  the  plaintiff  is  entitled  to  a  commission  to 
set  them  out,  and  then  the  plaintiff  being  entitled  to  this 
relief,  qtusrcj  whether  the  defendant's  demurrer  as  to  all 
;begood?(3) 


(1)  Vide  Holder  y.  Chambury J  post,  Bro.  P.  C.  139.    Benton  v.  Baldwyn^ 

256.  1  Atk.  508.   Duke  of  Leeds  v.  Powell^ 

(3)  Reg.  Lib.  B.  1732.  fol.  19.  1  Vez.  171.    Duke  of  Leeds  v.  Cor^ 

(3)  Vide  Cocks  y. Foley ^  1  Vern.  359.  poration  of  New  Radnor^  2  Bro.  C.  C. 

Duke  of  Bridgwater  v.  Edwards^  4  338,  518. 


[  152  ] 
Ex  parte  HOPKINS.  Cue  37. 

Mt.  Hopkins,  of  London,  merchant,  seised  and  possessed  cellor  King' 
of  a  great  real  and  personal  estate,  had  no  wife  or  bsue,  A  rich  uncle 

j_^.  ,,  -  takes  hii  niece 

■nUtboaae*  mminteins  her  there,  and  dies,  htmng  left  her  10,000/.  The  executor  continues 
to  iMtp  the  niece  in  the  house  where  he  and  the  testator  lived.  The  father  of  the  child  peti- 
tiOM>  that  she  may  be  delivered  to  him.  The  child  (of  the  age  of  13)  appears  in  court,  and 
h^  examined  denies  she  is  under  any  force.  The  court  is  of  opinion,  that  the  guardianship 
of  the  child  does  by  the  law  of  nature  belong  to  the  father,  but  that  the  risrht  thereto  is  not  to 
be  determined  without  a  bill ;  that  the  father  may  take  his  child  but  not  by  force,  nor  in  her 
f^  to,  or  retaming  from^  court  i  and  that  the  father  may  at  aU  reasonable  times  have  access 
tokiichikU 
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Ex  parU  but  had  a  brother,  the  petitioner,  and  other  relations  of  hi» 
Hopkins,  name.  His  brother  Hopkins^  the  petitioner,  had  three 
daughters^  all  which  Mr.  Hopkins  liie  testator  received  into 
his  house  in  London^  and  by  his  will  {inter  alia)  gave  to  his 
said  three  nieces,  daughters  of  his  brother  Hopkins;  to  the 
eldest,  being  now  about  the  age  of  thirteen,  10,000/.,  to  the 
second,  about  the  age  of  ten,  8000/.,  and  to  the  third,  now 
about  the  age  oi  eight  years,  6000/.,  to  be  severally  pfdd 
them  at  their,  several  ages  of  twenty-one  or  marriage,  pro- 
vided the  marriage,  if  under  twenty-one,  should  be  with  the 
consent  of  his  executors;  and  in  case  of  such  marrii^e  with- 
out such  consent,  then  these  legacies  to  go  over  respectively. 
The  executors  of  the  will  were  Sir  Richard  Hopkins,  Mr. 
Rtidgey  and  one  Mr.  Hopkins,  cousin  to  the  testator.  Mr. 
Hopkins,  one  of  the  executors,  inhabited  in  the  house  in 
London,  where  the  testator  died,  and  the  testator's  three 
nieces  continued  there. 

The  brother  of  the  testator  exhibited  a  petition  to  the 
Lord  Chancellor,  setting  forth,  that  those  three  girls  being 
his  children,  he  consequently  had  a  right  to  the  guardian- 
ship of  them,  and  praying,  that  they  might  be  delivered 
over  to  him.  The  question  was,  whether  the  court  could  do 
this  in  so  summary  a  way  as  on  a  petition  only,  and  without 
abiU? 

[  153  ]  It  was  objected,  that  matters  of  guardianship  were  of  the 

same  nature  with  those  of  lunacy,  wherein  the  Lord  Chan- 
cellor does,  upon  a  petition  only,  dispose  of  and  commit  the 
custody  to  such  persons  as  he  thinks  proper ;  and  in  the  like 
summary  way  might  determine  the  right  of  guardianship, 
especially  in  so  plain  a  case  as  the  present  was ;  indeed,  in 
doubtful  cases,  it  is  probable  the  court  would  order  the  party 
claiming  the  guardianship  to  bring  a  bill ;  that  the  applica- 
tion now  made  was  the  more  reasonable,  as  an  affidavit 
would  be  produced,  proving  that  Mr.  Hopkins,  against  whom 
this  petition  was  exhibited,  had  been  often  seen  to  kiss  the 
said  testator's  eldest  niece,  and  to  go  into  her  chamber ;  and 
that  there  was  reason  to  suspect  him  of  some  intentions  to 
inveigle  her  affections  in  order  to  a  marriage. 

On  the  other  side  Mr.  Hopkins^  against  whom  this  com- 
plaint was  made,  owned  he  had  frequently  saluted  the  testa- 
tor's eldest  niece,  as  being  his  relation,  and  whom  hcf  ap- 
prehended to  have  been  in  some  measure  under  his  care, 
being  in  the  same  house,  and  placed  there  by  the  testator: 
but  that,  whenever  he  saluted  the  eldest,  he  also  ftaliTted  the 
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t.wo  youngest,  who  being  of  such  tender  years,  it  could  not     T?»  pattt. 
be  si^pected  he  had  any  ill  intentions :  that  the  will  of  the    l*^"™*'* 
testator  had  sufficiently  guarded  the  young  ladies  gainst 
any  improvident  matches,  by  having  devised  over  their  por- 
tions, in  case  any  of  them  should  marry  under  twenty-one, 
without  the  consent  of  the  executors.     He  moreover  swore, 
that  he  had  no  undue  design  in  saluting  the  testator's  nieces, 
or  any  of  them.    Also  Sir  Richard  Hopkins  and'  Mr.  Rudge, 
two  of  the  executors,  being  then  in  court,  declared,  they 
had  often  heard  the  testator  say,  he  never  intended  his  nieces 
should'  be  educated  by  their  father  and  mother,  since  they 
would,  as  his  expression  was,  learn  nothing  there  but  low      [154] 
life. 

Lard  Chancellor:  •'Rie  father  is  entitled  to  the  custody  of 
his  own  children  during  their  infancy,  not  only  as  guardian 
by  nurture,  but  by  nature ;  and  it  cannot  be  conceived  that, 
becadse*  another  thinks  fit  to  give  a  legacy,  though  never  so 
great,  to  my  daughters,  therefore  I  am  by  that  means  to  be 
deprived  of  a  right  which  naturally  belongs  to  me,  that  of 
being  their  guardian.  But  notwithstanding  this  declaration, 
yet  I  am  of  opinion,  and  do  not  see  any  precedent  (a)  to  the 
contrary,  that  I  cannot  in  so  summary  a  way  as  on  a  petition, 
and  without  a  bill,  deliver  over  the  bodies  of  these  infants  to 
their  father,  any  more  than  I  could,  on  a  bare  petition,  order 
a  trustee  to  deliver  over  possession  of  the  trust  estate  to  the 
cestui  que  trusty  who  must  in  that  case  bring  his  bill,  and  so 
must  the  petitioner  do  here.  There  are  legal  remedies  for  the 
recovery  of  a  ward,  {viz.)  a  writ  of  [A]  ravishment  of  ward, 
homine  repUgiandOf  and  habeas  corpus. 

In  the  mean  time  the  father  having  thus  an  undoubted 
rifl^  to  the  g^uardianship  of  his  own  children,  if  he  can  any 

(d)  See  nevertheless  the  case  of  Mr.  Justice  Etp^e  and  the  Countess  otShitfiep>' 
bunff  an4  the.  Precedents  there  cited,  3 -tot.  118. 

[a]  Sedqi^Cy  Whether  this  writ  wilijie,  unlesathe  defendant  in  t^  action; 
takes  awaj  the  ward  ?  and  as  to  a  homing  repUgiando  and  habeas  corpus i  (whidr 
last  especially  seems  calculated  only  for  the  liberty  of  the  subject ;)  if  the  parties 
bnag^.ttp  thereon:  will  acquaint  the  court^  that  they  are  und^r  no  force,  the 
court  wiU  let.th^m  go  back  to  the^plsces  JitHn  whence  they  came;  or,  if  they  ap- 
pear to  be  under  restraint^  will  set  thlmt  at  liberty,  but  not  deliver  them  into  the 
custody  of  another,  nor  in  a  proceeding  of  that  nature,  determine  private  rights, 
as 4kejlghf -of  guardianship  evidently  is;  for  then  the  parties  would  be  concluded 
fmpiaay  appeal  or  wntoCerivr  thereon.  Possibly,  in  an  action  de  ejectiane  cui' 


todi^^  the  .verv  ri|[{)t  o^guajr^nshipmiglit  properly  :Come. in  question  ;  and  thus, 
to  ttie  b^tof  theed^to^'s  re'meqnbpancei  it  was  determiped  in^fhe  casi^  of  The  King 
T.  SftiSik,  ^Bl'R.'TSin.  7  and  8  Geo.  2.  '  ' 
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Ex  parte     way  gain  them^  he  is  at  liberty  so  to  do,  provided  no  breach  of 
Hopkins.     ^^  peace  be  made  in  such  an  attempt:  but  the  children  must 
not  be  taken  away  by  him  in  returning  from,  any  more  than 
coming  to,  this  court;  and  it  will  be  a  contempt  in  any  per- 
son offering  so  to  do. 

And  his  Lordship  asked  the  eldest  daughter  then  in  court, 
whether  she  was  under  any  force,  and  where  she  would 
rather  be  ?  who  replied,  she  was  not  under  any  force ;  and 
that,  though  she  had  all  imaginable  duty  for  her  father  and 
mother,  yet  her  unde  the  testator  haying  been  so  kind  to  her 
by  his  will,  she  thought  herself  under  an  obligation  to  con- 
tinue where  he  intended  she  should,  and  that  she  thought  it 
to  be  his  intention  she  should  continue  in  the  house  where 
he  himself  had  placed  her.  Whereupon  the  Lord  Chan- 
cellor dismissed  the  petition  :  but  directed  Mr.  HopkinSy  who 
had  the  young  ladies  in  his  custody,  to  permit  their  fiather 
and  mother,  at  all  seasonable  times,  to  have  access  to  and 
see  their  children. 


^^  '®'  COWPER  V.  CLERK. 

Lord  Chan- 
cellor King.  fH^  ^m  ^i^ag  to  be  relieved  against  an  excessive  fine,  im- 
229?pL^^^*     posed  by  the  defendant  Sir  Thomas  Clerky  knt.  upon  Mr. 
A  single  copy-  Spencer  Cowper,  (late  Mr.  Justice  Cowper,)  for  a  water- 

reiierable'in     ^^9  ^^^  ^^^  ^^^4*  *icld  of  Sir  Thomos  Clerk' fi  manor  of 
equity  for  an     BHckendon.  in  Hertfordshire^  by  copy  of  court-roll. 

excessive  fine,        _-„  ,  ami.,.-- 

because  this  U      The  case  was  thus :   A  miller  was  seised  m  fee  of  a  nwll 


atia^'nu^  and  a  small  parcel  of  land  within  the  manor  of  ^,  •^,,w.««w., 
to  aroid  mui-  held  *by  copy  of  court-roll  of  the  said  manor,  the  stream  of 
ndts^M^ral  which  mill  run  by  some  of  the  lands  belonging  to  the  late 
copyholders  j^^g^  CuUen's  seat  and  estate  at  Hertingford-Bury,  in  Heri" 
be  relieved      fordshire ;  and  banks  were  erected  by  the  said  miller  in  the 

S^fineSit  '*^^s  ^f  *^®  ®^^  ^^'  Cullen  (then  an  infant)  by  the  con^ 
is  excessive,  sent  of  her  guardian.  Mrs.  Cullen  coming  of  age,  sold  her 
[  *156  ]  seat  and  estate  at  HertingfordrBury  to  Spencer  Cowper, 
esq. ;  who  threatening  to  pull  down  these  banks  which  were 
in  his  land,  and  which  would  in  a  great  measiire  destroy  the 
mill ;  the  miller  and  Mr.  Justice  Cmvper  came  to  an  agree- 
ment, that  the  miller  should  convey  the  mill,  and  a  flnmil 
pared  of  land  thereunto  adjoining,  unto  Mr.  Justice  Cowper 
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in  fee,  who  was  ta  procure  a  licence  from  the  lord-  of  the     Cowpia 
manor  to  lease  the  copyhold  mill  and  premisses^  that  before      ^  ^' 
were  let  at  a  less  rent,  to  the  miller  for  ninety -nine  years,  at 
201.  per  annum.    Accordingly,  the  miller  surrendered  the 
copyhold  mill  and  premisses  to  the  use  of  Mr.  Justice 
Cowper  and  bis  heirs,  who  being  thereunto  admitted,  did,  by  ^ 
lirtae  of  a  licence  from  the  defendant.  Sir  Thomas  Clerkf 
demise  the  copyhold  premisses  to  the  miller  for  ninety-nine 
yeans,  at  20/.  per  annum  rent.    But  at  present  the  improved 
Talae  of  the  said  mill,  land,  house,  and  bam  built  thereon, 
was  about  6(U.  per  annum. 

The  fines  to  be  paid  on  descent  and  alienation  of  these 
copyholds  were  uncertain ;  and  the  defendant  Sir  Thomas 
Clerk  set  a  fine  on  Mr.  Justice  Cowper's  admittance  to  the 
oopyiiold  in  question,  of  120/.  which  he  refused  to  pay,  in- 
sisting that  it  was  unreasonable,  and  that  it  ought  to  be  ac- 
cording to  the  value  of  20/.  per  annum,  it  having  been  so  let 
wi^  Sir  Thomas  Clerk's  privity  (as  was  said,  but  not 
proved,)  when  he  gave  a  licence  to  let  it  for  ninety-nine 
years;  indeed  after  the  ninety-nine  years  should  be  expired,  [  157  ] 
the  improved  value  might  then  be  the  measure  of  the  fine. 
It  was  further  urged,  that  the  value  of  the  mill  was  increased 
by  the  banks  set  up  on  Mr.  Justice  Cknvper's  land,  which  he 
might  pull  down  at  pleasure;  and  therefore  the  benefit 
arising  to  the  mill,  in  consequence  of  so  precarious  an  ad- 
vantage, ought  not  to  enhance  the  fine. 

On  the  other  side  it  was  said,  that  the  banks  having  been 
erected  on  Mr.  Justice  Cowper's  land,  by  the  consent  of  the 
infimt's  guardian  :  and,  in  consideration  of  the  quiet  enjoy- 
ment of  these  banks,  great  sums  of  money  having  been  ex- 
pended thereon,  and  the  estate,  with  these  banks  then 
erected,  having  been  purchased  by  Mr.  Justice  Cowper,  it 
WIS  not  in  his  power  to  pull  them  down :  that  the  matter 
complained  of  {tnz.)  the  unreasonableness  of  the  fine,  was 
I»operly  determinable  at  law,  not  in  this  court.  Moreover, 
aD  the  equitable  circumstances  of  the  bill,  in  respect  of  the 
fine  set  on  Mr.  Justice  Cowper  in  his  life-time,  and  likewise 
with  r^ard  to  that  demanded  of  the  heir  since  his  death,  • 
seemed  fiilly  answered  by  the  proofs. 

The  Lend  Chancellor  vras  of  opinion,  tibat  a  bill  could  not 
be  bron^t  by  a  single  copyholder  to  be  relieved  against  an 
ezcenive  fine ;  in  regard  the  fine  insisted  to  be  excessive 
ofof^  to  be  tried  by  a  jury,  before  whom  all  the  deposi- 
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CdwPER     tions  in  Uie  present  case,  touching  the  imivasoiialnaM 

^'  .       thereof  wonld  be  proper  evidence ;  though  his  LoMst^'i 

^^^^'      mitted  that  a  bill  might  Ue  in  oi^er  to  setflfc  k  general  jl 

to  be  paid  by  all  the  copyhold  teilants  of  a  ifianbr,  to  preirc 

a  mnltSpilcity  (1)  of  suits;  and  that  ^th  this  dtvei^ity'ilN 

iup^/Mid-  ^^  cas^s  cited  for  the  plaintiff,  from  the  first  Chmcety  % 

dieton  V.Jack-  parts,  8t;o.  (a)  to  be  understood.    Whereupon  the  plaintiSI 

Fophmm  v.       bill  was  dismissed  with  costs.  (2) 

Lancaster. 


iVM* 


(l)VideDiffie^v.Ao6er/«on,  Bunb.    Atk.  282.     Bauvene  ▼.  PremHet^ 
41.  Baker  v.  Rogers^  Sel.  Ca.  in  Cha.     Bro.  C.  C.  200.  (or) 
74.    Mayor  of  Yerk  v.  Pilkington^  1         (2)  Reg.  Lib.  A.  1732.  fol.  1 17, 


(x)  Lord  Tenham  v.  Herbert^  2  Middlesex  Waterwarksy  X  J.  and  -^ 

Atk.  483.     JVake  y.  Conj/er$j  2  Cox  369.  Corporation  of  Maiden  f .  Coat 

360.  S.  C.  1  Eden  331.  D%  v.  Dotg,  4  Mad.  447. ;  and  see  Holder  ?.  Ckm 

2  Ves.  Jan.  486.  Hamon  v.  Oardiner^  Ifury^  post,  257.  n.  1. 
7   Ves.   310.     Weak  and  tke  We$t 


[158] 

^^^^  3j^  LAKE  r.  CRADDOCK,  ET  AL'. 

Lord  Chan-  ^*  ^^  Appeal  from  a  Decree  at  the  Rolls, 

cellor  King. 

„  The  case  was  thus :  Great  part  of  the  lands  in  West  Thartp 

Plrc  persons  •      ^^            ,       .                            -, 

parcbased  m  Essex,  having  been  overflowed  by  the  river  Thanus  m 

hsXlhomibe  -D^«*Afl^>  and  the  land-owners  not  thinking  it  worth  tb 

commissioners  while  to  pay  the  assessments  made  on  them  by  the  co 

the  purchase  mlssioners  of  sewers ;  the  commissioners  decreed  the  lande 

iolnMeni^**  be  forfeited^  and  conveyed  them  to  three  trustees  in  trust 

in  fee;  but  they  sell,  and  raise  money  for  the  draining  of  these  overflon 

nitMj  to  the  i^^ds.    The  defendant  Craddock's  father,  the  plaintiff  La 

^  h^b"*'  and  three  others,  (five  in  all)  having  entered  into  an  und 

with  an  intent  taking  to  drain   the  level,   or  overflowed   lands  of   fP 

levei^ after  Thorocky  the  trustees  for  the  sale,  by  the  consent  and  din 

which  several  tion  of  the  commissioners  of  sewers,  did,  by  deed  indent 

tiieyi^rebeid  <^^  inrolled,  dated  the  8th  of  February  1695,  in  conside 

to  be  tenants  tion  of  5145/.  paid  to  the  commissioners  by  the  five  w 

in  common  in  - '  .  j  .  r 
equity  and  though  one  of  these  five  undertakers  deserted  the  partnership  for  thirty  ycm 
he  was  let  In  aftenrnds/and  on  what  terniy; 
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^  convey  this  level  to  the  defendant  Craddock*s  father^  Lake 
iotiff  LfOke,  the  three  others  and  their  heirs :  upon  ^  '^* 
leveral  sums  of  money  were  expended  m  carrymg  on 
lertaking;  and  in  1699,  the  defendant  Craddock's 
pkid  his  last  contribution,  which,  with  what  he  had 
id  before,  came  in  all  to  1Q25/.  Afterwards,  it  seem- 
be  an  eaterprize,  which  would  prove  very  expensive, 
rre  being  some  uncertainty  as  to  the  success  of  it,  the 
iDt  Craddoclc'a  father  wholly  deserted  it^  and  never 
mcemed  himself  therewith. 

fijur  other  undertakers  were  advised,  that  some  neigh- 
l  lands  would  be  of  service  to  their  design :  upon 
in  jiiprilj  1703,  they  purchased  the  manor  of  Porret-  [  i59  ] 
n  West  Tliorock,  of  the  Lady  Smithy  for  2550/.;  and 
ruary  following,  purchased  the  moiety  of  the  rectory 
thes  of  TFest  Thorock,  for  1400/.  of  Sir  Charles 
f ;  which  two  purchases  were  thought  useful  in  the 
aking,  and  were  made  in  the  names  of  the  four  under- 
omitting  Craddock ;  nor  did  it  appear  that  he  was 
onsulted  therein,  or  desired  to  contribute  to  the  pur- 
Craddock  the  father  died,  leaving  the  defendant 
9ck  the  bon  his  heir  and  executor.  The  plaintiff.  Sir 
LfOke^  one  of  the  original  partners,  brought  this  bill 
b  the  rest  of  the  partners,  or  their  representatives,  for 
:ount  and  division  of  the  partnership  estate.  And  on 
st  coming  on  of  the  cause  at  the  Rolls,  his  Honor  re- 
it  to  the  Master  to  state  a  case  between  the  parties, 
:  judgment  of  the  court.  And  the  Master  having  made 
lort,  the  cause  was  thereupon  heard,  when  the  prin- 
pr  rather  the  only)  question  was,  whether  these  five 
Lsers,  having  made  this  purchase  jointly,  so  as  to 
e    in  law  jointenants,  the  same  should  survive  in 

? 

Blaster  of  the  Rolls,  on  debate,  (a)  decreed,  that  the  («)  Trin.  I72f . 
aondiip  should  not  take  place ;  for  that  the  payment  (1) 
mey  created  a  trust   for  the  parties   advancing  the 
and  an  undertaking  upon  the  hazard  of  profit  or  loss 


Vide  Rigden  v.  Vallier^  3  Atk.     Pawletj  1  Atk.  467.  and  2  Atk.  56.  S.<;, 
)A%  Vea.  258.  S.  C.  Partridge  v.     IJall  v.  Digbt/,  4  Bro.  P.  C.  224.  (x) 


Lytier  f.  DoUandj  1  Ves.  Jan.    n.  (*).     Avelmg  vw  Knipey   19  Ves. 
iickion  \.  Jackson.  »  Ves.  ^97.    441. 

it  III,  K 
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Lake       was  in  the  nature  of  merchandising^  when  the  ^fus  ocereB^' 
^*  cendi  {b)  is  never  allowed ;  that,  supposing  one  of  the  partners 

had  laid  out  the  whole  money,  and  had  happened  to  die  first, 
1  Vera.  217.  according  to  the  contrary  construction,  he  must  have  lost  all, 
2Lcv.i88,228.  ^hich  would  have  been  most  unjust.  Wherefore  it  was  decreed, 
that  these  five  purchasers  were  tenants  in  common,  not  only 
[  160  ]  as  to  the  level  lands,  which  were  first  purchased,  but  also  with 
respect  to  the  lands  bought  afterwards  by  the  four  under- 
takers, of  the  Lady  Smith,  and  Sir  Charles  Tyrrell ;  but  that 
the  defendant  Craddock  ought  not  to  have  the  benefit  of  this 
tenancy  in  common,  unless  he  would  pay  so  much  money  as 
would  make  up  what  had  been  already  advanced  by  his 
father,  equal  to  what  had  been  contributed  by  each  of  the 
other  partners,  together  with  interest  for  the  same,  from  the 
respective  times  that  Craddock  the  father  ought  to  have 
made  those  paj^ients ;  and  on  the  defendant  Craddoek*s 
paying  the  same,  then  all  the  said  lands  to  be  divided  into 
five  parts,  the  defendant  Craddock  to  have  one  fifth ;  but,  on 
default  of  payment,  the  defendant  Craddock  to  be  excluded, 
and  the  lands  to  be  divided  and  distributed  into  four  parts 
among  the  four  other  partners. 

From  this  decree  the  defendant  Craddock  appealed  to  the 
Lord  Chancellor,  insisting,  that  he  ought  either  to  receive 
back  the  1025/.  which  it  was  admitted  his  father  expended 
in  this  undertaking,  or  to  be  allowed  to  come  in  for  a  share 
of  the  level  only,  and  not  to  be  bound  to  contribute  towards 
the  two  purchases  made  by  the  four  other  undertakers,  of  the 
Lady  Smith  and  Sir  Charles  Tyrrell;  that  the  finir  other 
undertakers  had  chosen  to  make  these  two  purchases  in 
their  own  names  only,  by  which  they  seemed  to  have  ex- 
cluded Craddock  from  all  concern  therein,  and  of  which,  had 
it  proved  never  so  beneficial,  he  would  have  had  no  means  of 
forcing  them  to  admit  him  to  a  share ;  and  therefore,  now  it 
had  turned  out  a  losing  bargain,  there  could  be  no  reason  to 
compel  him  to  bear  a  proportion  of  the  loss.  Besides,  there 
was  nothing  in  the  articles  empowering  the  partners,  or  the 
major  part  of  them,  to  buy  lands ;  and  by  the  same  reason 
that  they  would  oblige  Craddock  to  pay  his  share  towarda- 
[  161  ]  these  purchases,  they  might,  if  they  had  fancied  buying  half 
the  country,  have  compelled  him  to  contribute  to  that  also  ; 
that  it  was  difiicult  to  conceive  how  the  uplands  thus  pur- 
chased, much  less  the  tithes,  could  be  of  any  use  in  the  un- 
dertaking; though  as  to  the  charge  of  draining  the  levels 
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of  the  two  purchases,  the  defendant  Crmddock  waa  Lakb 

^mWag  to  adranoe  his  proportidn.  ^* 

It  waa  moreDirer  pretended,  that  the  decree  was  nnreason^  ^*'*^'"*^**** 


QB^  acoouiittof  ita  havh^  directed,  that  the  defendant 

in  order  to  be  admitted  to  one-fifth,  should  pay 

ontf  faia  proportidn  of  these  two  purchases,  but  also  of 

tnlMesI  of  tiia=  punohase  money,  from  Ae  time  that  hie 

Csther  ought  to  have  made  these  payments ;  whereas  the  di^- 

rection  ought  to  have  been,  that  an  account  should  be  taken 

cf  the  profits  of  these  two  purchases,  which  profits  might 

liire:ank»mted  to  aa  much  as  the  interest,  or  if  not  to  quite 

«o  UHich^  yet  that  the  defendant  Craddock  ought  to  pay  no 

more  towards  such  interest,  than  the  deficiency  of  the  quan- 

timi(^the  profits  would  come  to. 

To  which  it  was  answered  by  Mr.  Solicitor  Talbot;  that 
n  the  defendant  Craddock' s  father  and  himself  had  for  so 
long  a  time  (near  thirty  years)  relinquished  and  abandoned 
the  partnership ;  and  in  regard  the  defendant  Craddock  had 
00  manner  of  right  thereto,  but  through  the  indulgence  of  a 
court  of  equity,  (it  being  by  law  a  jointenancy,  and  as  such 
belonging  to  the  survivors;)  it  was  a  favourable  decree  to 
kthfanin  upon  any  terms,  and  purely  the  terms  now  ofiered 
Urn  most  appear  reasonable,  (viz.)  that  he  should,  upon  his 
contributing  to  all  the  expenses  that  had  been  contracted  and 
incurred  by  reason  of  any  purchases,  or  otherwise    in  the 
proeecution  of  the  undertaking,  be  admitted  to  one-fifth  of 
the  partnership ;  that  had  the  defendant  Craddock  brought      [  162  ] 
his  bill  for  the   benefit  of  such  undertaking,  he  could  not 
hare  hoped  to  succeed  on  any  other  conditions ;  that  it  was 
itin  stronger  against  him,  in  that  he  now  seemed  to  decline 
meddKng  with  the  tmdertaking;   so  that  here  was  rather 
great  fitvour  shewn  him,  than  any  hardship  imposed ;  that 
he  was  not  absolutely,  and  at  all  events,  bound  by  this  de- 
cree to  pay  his  proportion  towards  the  new  purchases,  but 
had  it  in  his  election,  whether  he  would  do  it  or  no ;  that  as 
to  the  interest  which  was  required  of  him,  previous  to  his 
beii^  admitted  into  the  partnership,  it  was  reasonable  he 
ahoold  pay  it  for  his  default  in  not  having  contributed  his 
share  of  the  principal  before,  which,  if  he  had  done,  he  would 
not  have  been  charged  with  the  interest ;  and  this  was  some 
disadvantage  to  the  other  four  partners,  who  had  been  de- 
prived of  their  arrear  of  interest  for  near  thirty-five  years ; 
that  in  truth  the  design  of  the  defendant  Craddock  appeared 

il2 
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Laks       to  be  to  delay  matters^  and  to  defer  the  bringing 
^*  money  and  interest,  till  such  time  as  this  long  acco 

profits  should  be  taken,  which  would  require  ma 
and  that,  if  the  defendant's  share  of  the  profits  of 
purchases  should  exceed  his  proportion  of  interest 
plus,  on  the  making  up  of  the  accounts,  must  be 
For  which  reasons  the  decree  of  the  Master  of 
was  [B]  affirmed. 

[B]  Nov.  1733,  under  the  name  of  Lake  v.  Gibson  ei  aV^{y)  a 
deposited  with  the  Register,  ordered  to  be  divided  between  the  plain 
other  defendants,  who  were  four  of  the  proprietors  of  the  marsh  lai 
pleadings  mentioned* 


O)  1  Eq.  Ca.  Ab.  290.  PI.  3. 
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SIR  SAMUEL  MARWOOD,  BART.,  v.  CHOLMLEY       Case  40. 

TURNERyESa 

Sib  Hbnrt  Marwood,  Baronet,  seised  in  tail  male,  with  Lord  Chan* 
renuunder  to  himself  in  fee,  of  a  considerable  real  estate  in  ^^^r  King. 
K^rfaAtre,  and  also  seised  of  an  estate  for  three  lives  of  the  ?^5*l*  9^^^* 

469.  pi.  18. 

^Bt^xuiQT  of  Stanion,  in  Yorkshire,  held  of  the  Archbishop  of  775.pU33»23* 
FbrA,  and  granted  by  the  Archbishop  to  Sir  Ifemy  and  his  ^SSTrem^- 
beirs,  for  three  lives,  made  his  will  dated  the  7th  of  June,  ^  to  himself 
I7II9  whereby  taking  notice,  that  his  nephew  the  plaintiff  hu  lands  to 
(now  Sir  Samuel  Marwood)  would  be  entitled  to- the  baronet-  ^-  f  •»  *°^  ^"^ 

«  .    ,  ,  suffers  a  reco- 

snip,  b  case  he  survived  his  father,  and  the  testator  his  uncle,  very  to  the  use 

the  testator  did  by  his  said  will  devise  a^  considerable  part  of  ^e^lmdrdics 

his  freehold  estate  to  his  nephew,  the  plaintiff,  for  his  life,  without  issue 

remainder  to  trustees  to  support  contingent  remainders,  with  a  revocation 

i^ioainder  to  the  first,  &c.  son  of  the  plaintiff  in  tail  male  ®^  ^*  '^• 

successively,  remainder  over :  and  devised  his  sidd  leasehold 

estate  to  two  trustees,  and  their  heirs,  during  the  three  lives;      [  164  } 

^pressing  an  ardent  desire,  that  the  trustees  would  take 

^^  from  time  to  time,  to  renew  the  lease,  and  use  their 

^tinost  endeavours  to  preserve  the  estate  to  the  heirs  male  of 

^c  fiunily,  as  long  as  the  honour  of  baronetship  should  con- 

^ue  therein,  and  made  the  defendant,  Cholmley  Turnery 

^^^^utor.     Sir  Henry  had  no  issue  male,  but  the  plaintiff 

^as  his  nephew,  (viz.)  his  next  brother's  eldest  son ;  and 

*^e  heir  at  law  of  Sir  Henry  was  his  grand-daughter  Jane, 

^^  the  daughter  of  his  only  deceased  son,  and  married  to 

^e  defendant,  Cholmley  2\imer. 

After  the  making  of  the  will.  Sir  Henry  Marwood  did  by 
^^&e  and  release  convey  the  estate  of  which  he  was  seised  in 
^^  male,  &c.  to  the  trustees  and  their  heirs,  to  the  use  of 
^^Ui  and  their  heirs,  in  order  to  make  them  tenants  to  the 
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Marwood  prcBcipe  for  suffering  a  common  recovery;  wUch  common 

^*  recovery  is,  in  the  beginning  of  the  deed,  said  to  be  for  the 

«        docking  and  barring  of  all  estates  tail  and  remainders,  and 

for  vesting  the  fee-simple  of  the  premises  in  Sir  Henry  and 

his  heirs.    And  the  recovery  is  by  this  deed  declared  to  be, 

to  the  use  of  him  and  his  heirs,  after  which  a  recovery  waa 

accordingly  suffered,  in  which  Sir  Henry  was  vouched.    The 

^     testator  also,  after  the  making  of  the  wiH,  surrendered  his 

lease  for  lives,  and  took  a  new  lease  of  the  Archbishop  of 

Yorkf  to  him  and  his  heirs  for  tiiree  lives,  and  put  in  hia 

grandson,  Cholmley  Turner^  as  one  of  the  lives ;  the  deeds 

aQ.d  recovery  were  executed  and  suffered  in  I7I8 ;  Sir  Hemry 

Marwood  died  the  28th  of  October^  1725. 

Upon  the  back  of  the  will  these  words  were  written  (and 
^A  supposed)  by  the  testator's  own  hand ;  this  is  my  wUl  / 
afterwards  these  words  were  written ;  hut  not  npir  ao  tn* 
tended  to  be. 
[  '1<$6  ]  In  the  spiritual  court,  by  reason  of  these  words j  but  not 
90ic^  ^o  iW€it<iexiI  to  ^,  liie  wiU  was  set  aside,  and  adxraiiati^ 
tion  granted  genemlly  to  Henry  Pierce,  a  daugjiter's  son  of 
$ir  Henry  Marwood;  though  this  (it  was  said)  wns  done 
without  much  opposition  from  the  defendant  CMmley  Twr^ 
tier,  the  executor  tkereof ;  but  whose  interest  it  wa^  to  qob- 
test  the  will,  as  to  the  real  estate. 

With  respect  to  the  freehold  estate ;  the  common  reco¥ery , 

and  the  deed  by  which  the  premises  were  conveyed  to  tma- 

tees  and  their  heirs,  declaring  the  use  of  the  recoftrery  to  Sir 

Henry  Marwood,  and  his  heirs ;  these  being  all  subaequeat 

to  the  will,  ^id  inconsistent  therewith,  as  declaring  the  pre- 

mlses  should  go  to  his  heir  at  law,  and  not  to  his  devisee ;  it 

seemed  to  be  not  much  opposed,  but  that  the  same  we;i>e  a 

revocation.    Besides  a  common  recovery,  as  it  is  a  antawn 

conv.eyaofie  upon  leoMrd,  and  stronger  than  a  feoffmeiit,  niBtt 

needs  be  a  revocation ;  the  recovery  being  sufiei^d  by  the 

tenant  in  tail,  plainly  gains  an  absolute  fee  derived  out  ol 

that  estate-tidl,  and  which  fee  was  never  dexised ;  coneef- 

quently  it  must  be  even  stronger  than  the  case,  where  a  vim 

having  lands,  devises  them,  and  afterwards  makes  a  fitoff- 

ment  of  them,  though  to  the  use  of  himself  and  .hia  iMiiia, 

and  though  this  use  be  the  old. use,  and  the  old  fstate^  |»t 

according  to  the    several    cases    in    1   Moll's  jibr^:  §i4, 

title  JOeuises  revokedy  this  is  a  revocation  7  and  the  /tMOt  in 

^  Le$/inz  108,  Dister  y.  Dister,  was  qited  aa;iu  the  rery. 
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point;  of  which   opinion    was  also   the   Lord    Chtticel-   Mkvrwoot 
fer.fi)  «•     . 

With  regard  to  the  other  point ;  it  being  Written  oil  the     p  ^^"^ 
back  of  the  will^  this  is  my  tvill,  but  not  now  so  intended  to  AleMegraot- 
k;  and  the  spiritual  court  having  construed  this  to  be  a  J^  heSTfor* 
revocation  of  the  will^  and  thereupon  granted  administration^  tinree  Um,  li 
IB  if  Sir  JETtffiiy  3fartc^ood  had  died  intestate :  the  Lord  Cban^  aodtlioc^w 
diar,primd/aciey  inclined  to  think  that  this  estate  pur  autre  2f  5??? 
vie  was,  since  the  statute  of  frauds^  to  be  taken  as  perscMoal  nade  Habie  to 
ntate :  from  whence  it  would  follow,  that  the  will  being  set  ^J^^^*^ 
mild  \n  Doctors*  Commons,  the  whole  disposition  of  the  per-  debu  as  bind 
flonal  estate  thereby  was  void;  and  consequently  that  the  wiU,  wberoUie^pi- 
asto  this  leasehold  estate,  fell  to  the  ground,  especially  a^  a  '^'^^JSJ'** 
kye  pur  autre  vie  is  now  made  liable  to  pay  debts.  dispodng  ri&- 

To  which  it  was  answered  (and  the  court  at  length  allowed  ^'eh^tatS  a» 
of  the  answer)  that  the  lease  being  granted  to  Sir  Henry  and  reroked;  this 
liis  heirs  for  three  lives,  this  was  a  freehold  descendible,  and  no^  affect  the 
areal  estate^  and  though  by  the  statute  erf  frauds  it  is  made  i]?"?^*™^^ 
liable  to  debts,  yet  it  is  only  to  debts  by  specialty  wherein 
the  heir  is  bound,  and  consequently  to  such  debts  only  as  a 
fte-timple  estate  is  made  liable  to,  (2)     Then  this  b^g  a 
Veal  estate,  what  would  be  a  revocation  of  a  will  as  to  a  per- 
soDsl  estate  is  no  revocation  thereof  in  regard  to  this ;  and 
^uch  an  indorsement  only,  especially  since  it  did  not  appear 


(1)  Parsons  v.  Freeman^   3  Atk. 

^41.(jF)andl  Wils.308.S.C.    Barley 

^.  Barley^  3  Wils.  6.  and  7  Bro.  P.  C. 

^77.   Sparrow  v.  Hardcastle^  3  Atk. 

*^03<y)     Et  fide  Martin  v.  Strachanj 

M  Wils.  %  66.  1  Stra.  1179.  and  4  Bro. 


P.  C.  486.  S.  C.  Roe  v.  Griffith^  4 
Barr.  1 952.  Arnald  v.  Amaldy  1  Bro. 
C.  C.  401.  («) 

(2)  Vide  Duke  of  Devon  v.  Atkinsj 
ante,  2  vol.  381. 


(jr)  And  see  Lord  Loughborough's 

statement  of  this  case  in  Brydges  \. 

--^wckess  of  Chandosy  2  Yes.  Jun.  431. 

Cy)  S.  C.  Amb.  224.  1  Dick.  256. 

(j)  Doe  V.  Delnot,  2  N.  R.  401. 

oe  T.  Llandaffj  ib.  503.    Shove  v. 

e,  5  T.  R.  124,  310.     Brydges 

*Ducke$s  of  ChandoSy  ub.  sup.    Tern- 

le  T.  Duchess  of  Chandosy  3  Ves.  685. 

^^UUams  V.  Owens^  2  Ves.  Jun.  595. 

T.  Holfin-dj  2  Ves.  Jun.  604,  n. 

•C.3  Ves.  650.  sab.  nom.  GoodtUle 

Otmayj  1  Bos.  &  Pal.  576,  and  7 

R.  399*    Dingwell  v.  Askew^  1 

^^  417.     Howes  V.  Wyatty  2  Cox 

^3.  S.  C.  3  Bro.  C.  C.  156.    Darley 


V.  Darley^  1  Dick.  397.S.  C.  Arab*  653. 
Knollys  v.  Aicock,  5  Ves.  648.  7  Ves. 
558.  Harmood  v.  Oglander,  6  Ves. 
198.  8  Ves.  106.  Attomey-Generat 
V.  Vigor^  8  Ves.  281.  Reid  v.  Sher^ 
gold^  10  Ves.  370.  Charman  v.  Char* 
iftait,  14  Ves.  580.  Vawser  v.  Jeffery^ 
la  Ves.  519.  2  Swan.  268.  3  B.  & 
A.  462.  EUen  v.  Harrison,  2  Swan. 
276  n.  Jackson  v.  Hurlocky  2  Eden.  263.- 
Bennett  Y.The  Earl  of  TankervilUj 
1 9  Ves.  170.  Rawlins  v.  Burgis^  2  V* 
&  B.  382.  Ward  v.  Moore,  4  Mad* 
368.  As  |o  the  efiect  of  a  subsequent 
mortgage,  see  Rider  v»  Wager ^  ante,  ^ 
wl.  334. 
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^Mahwooo  whose  handwriting  these  latter  words  were,  [but  not  now  so 
_  ^'  intended  to  be]  could  be  no  revocation. 
'  •  J  £  The  only  remaining  question  of  difficulty  wan,  whether  Sir 
a  lease  for  Henry  MartvootTs  surrendering  the  old  lease,  and  taking  a 
it^  Old  aft^  new  one  to  him  and  his  heirs  for  three  lives,  subsequent  to 
wards  renews;  the  will,  was  a  revocation  of  the  will  ? 

a  revocation         *  And  it  Was  insisted  for  the  plaintiiF,  that  this  was  no  re- 
ef the  wiU.       vocation :  for  that  it  would  weigh  with  the  court,  what  ardent 
t     ^^^  J    desires  the  testator  had  expressed  in  his  will,  that  his  trus- 
tees, to  whom  this  lease  was  devised,  should  use  their  utmost 
endeavours  to  continue  the  lease  in  the  male  line,  as  long  as 
there  were  any  to  inherit  the  honour ;  that  as  to  the  surrender 
of  the  old  lease,  this  being  only  to  take  a  better  and  more 
beneficial  estate,  was  all  intended  for  the  advantage  of  the 
devisee,  to  give  him  a  larger,  a  more  extensive  interest  than 
^  he  had  before,  and  to  increase  the  bounty  that  was  before 

designed  him;  now  to  make  such  an  intended  act  of  kind- 
'  ness  a  destruction  of  the  will  would  be  to  invert,  in  the 

highest  degree,  the  meaning  of  the  testator ;  that  the  renewal 
of  a  lease  was  only  a  grafting  upon  the  old  stock,  which  must 
be  of  the  same  nature  with  that  stock,  a  continuation  of  the 
same  estate,  with  some  little  addition  to  it ;  that  this  was 
demonstrated  by  the  common  case,  where  a  trustee  of  a  lease 
for  lives,  when  all  the  lives  but  one  are  expired,  renews  for 
the  old  life  and  two  new  ones,  and  the  old  life  dies ;  here, 
though  the  trustee  renews  the  lease  out  of  his  own  pockety 
and  though  the  lease  had  been  quite  at  an  end,  if  he  had  not 
renewed ;  yet  this  renewed  lease  shall  be  taken  to  be  subject 
to  the  same  trusts  as  the  old  lease  was,  and  a  continuation  of 
the  same  estate ;  that  a  considerable  part  of  the  revenues  of 
the  kingdom  consists  of  leases  either  from  the  church,  or  col- 
leges, or  lords  of  manors,  especially  in  the  West :  and  that 
it  is  very  usual  to  make  provisions  for  younger  children  out 
of  these  leases,  which  commonly  require  a  renewal  every  seven 
years,  or  upon  the  dropping  of  a  life ;  and  if  one  so  seised  of 
possessed,  having  made  his  wUl,  and  thereby  provided  for  a 
younger  child  or  children,  should  soon  afterwards  renew  the 
[  168  ]  lease,  but  forget  to  republish  his  will  (which  might  often  hap- 
pen) if  the  child  should  be  thereby  left  unprovided  for,  such 
a  construction  might  create  the  greatest  inconveniences; 
that  no  judgment  at  law,  nor  one  decree  in  equity,  had  been 
cited,  whereby  it  had  been  determined,  that  the  bare  renewal 
of  a  lease  was  a  revocation  of  a  will. 
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'   la  2  Fern.  209.  Jlford  v.  Alfard,  Hil.  1690,  one  devised   Marwood 
a  lease  to  his  daughter,  and  afterwards  renewed  the  lease  by     #■    ^* 
cliaii^Dg  the  life,  subsequent  to  which  he  annexed  a  codicil 
to  his  will,  though  without  taking  notice  of  the  lease  in  such 
codicil.    In  this  case,  according  to  the  book,  it  was  left  a 
question,  whether  the  renewal  of  the  lease  was  a  revocation, 
or  not,  of  the  will,  and  the  point  is  not  there  determined ; 
but  upon  looking  further  into  the  case,  and  searching  the 
R^iflter's  book,  it  appears  to  have  been  ruled  by  the  court, 
ttaat  the  codicil  being  annexed  to  the  will,  was  a  republican 
tl<m  of  the  will,  if  the  renewal  of  the  lease  had  been  a  re- 
vocation. 

Also  in  the  case  of  Adean  v.  Templar y  heard  at  the  Rolls,  Secus  (as  it 
^\a  15th  of  June^  1722.    A  man  had  five  sons,  and  by  his  caaeofaieaie 
""will  gave  a  college  lease  to  his  second  son,  and  having  made  ^'  ^^*^ 
St  suitable  provision  by  his  will  for  all  his  other  sons,  be- 
queathed the  surplus  of  his  estate  among  all  his  five  children, 
rafter  which  the  testator  renewed  the  college  lease,  and  the 
eldest  son  brought  his  bill,  as  one  of  the  residuary  legatees, 
for  Us  share  of  this  college  lease,  supposing  the  devise  of  it 
to  the  second  son  to  be  revoked  by  the  subsequent  renewing 
thereof;  and  this  being  at  that  time  solemnly  debated,  the 
Muter  of  the  Rolls  held  it  a  case  of  very  great  consequence, 
and  that  it  might  prove  very  inconvenient  and  an  hardship, 
to  construe  that  to  be  a  revocation  of  the  bequest,  which  in      [  169  ] 
ail  probability  was  intended  for  the  benefit  of  the  legatee ; 
bis  Honour  therefore  ordered  the  Master  to  state  the  matter 
speciaUy,  and  reserved  costs ;  whereupon  the  eldest  son  was 
well  advised,  and  proceeded  no  further  in  this  cause,  but 
permitted  the  second  son  [A]  to  enjoy  the  lease  devised  to 
him,  notwithstanding  the  pretended  revocation  by  the  re- 
newal ;  so  that  the  authorities  were  rather  for  the  plaintiff 
than  agaunst  him. 

But  it  was  further  urged,  that  if  this  renewal  of  the  lease 
was  a  revocation  in  law,  yet  it  would  not  be  so  in  equity,  but 
the^renewed  lease  would  be  subject  to  a  trust  for  the  devisee; 
that  accordingly,  if  a  man  devises  lands  in  fee  to  A.,  and  af- 

[A]  This  appears  to  have  been  the  case  of  a  lease  for  jears,  which,  notwitli- 
^ding  the  doubt  the  court  of  B,  R.  seems  to  have  been  in,  in  the  case  of  Bunter 
▼•CooA:,  Salk.  237.  whether  it  would  pass  by  a  will,  made  before  the  purchasing 
thereof,  has  been  since  clearly  held  to  pass  by  such  will.  See  the  opinion  of  the 
1^  Macclesfield^  in  the  case  of  IVind  v.  Jckyll  et  Albone^  voL  1.  575.  where, 
his  Lordship  also  held,  tlut  no  freehold  estate  can  pass  by  such  will,  and  why. 
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MAUMOQh  terwards  makes  a  mortgage  (hereof  in  fee ;  €tnB  mortgage : 

^*  fee,  though  a  revocation  of  the  will  in  law,  yet  ia  none 

^^^^^     equity,  but  the  right  of  redemption  shall  still  pass  by  £ 

will :  for  that  the  conveyance  by  way  of  mortgage  was  jtm 

for  a  particular  end,  (viz.J  to  borrow  money  upon  the  estal 

and  to  make  a  pledge  for  that  purpose.    So  in  the  prese 

case,  the  surrender  of  the  old  lease  is  in  order  ovij  to  procQ 

a  new  one,  though  such  new  lease  [B]  is  taken  to  the  kasi 

[  170  ]      and  his  heirs  for  the  three  lives.    So  if  one  that  has  artkh 

(a)2Veni.679.  to  buv  lands  (a)  should  afterwards  devise  these  lands,  an 

Q^^tmu'      ^^^^  ^^  person  that  has  contracted  to  sell  the  lands  to  hii 

should  convey  the  same  pursuant  to  the  articles ;  this  ii  n 

revocation  in  eqoity,  but  the  equitable  right,  which  the  to 

tator  has  to*  the  land  articled  to  be  purchased,  shall  pass  bj 

the  will,  and  the  testator's  heir  at  law  be  a  trustee  for  tb 

devisee. 

By  all  which  cases  it  was  said  sufficiently  to  appear,  tbii 
a  wUl  may  be  revoked  at  law,  aad  yet  be  subsisting  in  equhy ; 
so  that  taking  it  in  the  present  case,  that  the  renewal  of  th 
lease  was  a  revocation  at  law,  the  same  would  not  bonciei 

[B  J  A*  and  B.  tenants  in  common  of  lands  in  fee.  A,  by  will  dated  25di  si 
January n^  1719,'deirised  his  moiety  in  fee ;  afterwards  A.  and  B.  made  pardtili 
by  deed,  dated  16th  of  May^  17^2,  and  fine,  declaring  the  use,  as  to  one  aisic^ 
in  severalty,  to  A*  in  fee ;  and  as  to  the  other  moiety  in  severalty  to  B.  in  fee;  so 
its  being  sent  by  the  Lord  Chancellor  King  to  the  Judges  of  the  King*s  Beadito 
giye  their  opinion,  whether  this  was  a  re?ocation  of  the  will  ?  it  appears  by  tk 
Register's  book,  that  the  court,  {viz.)  Lord  Raymond^  Chief  Justice;  Papi 
Prpbyn^  and  Lee^  Justices  ;  certified, 

^^  That  they  were  all  of  opinion,  that  the  will  of  the  said  A.  was  not  revoked  ky 
^'  the  deed  and  the  fine  levied  in  pursuance  thereof;  and  that  the  said  A.^%  sfaiR 
'^  of  the  lands  contained  in  the  deed,  and  the  fine  levied  thereon,  did  pass  bj  (^ 
^'  will  of  the  said  u4."  with  which  the  Lord  Chancellor  concurred,  and  ordeie' 
that  the  several  trusts  in  the  said  will  of  A.  should  be  established*  LtUkert* 
Kidby^  April  0,  1730.  (x)(l)  But  if  A.  devises  land  and  levies  a  fine,  and  Am 
caption  and  deed  of  uses  are  before  the  will,  but  the  writ  of  covenant  is  retiuiiiUc 
after  the  will,  this  seems  a  revocation ;  because  a  fine  operates  as  such  froii  tbi 
return  of  the  writ  of  covenant,  and  not  from  the  caption.  See  Salk.  341.  IMS^ 
V.  The  Lord  Say  and  Sele.  And  yet  this  is  a  hard  case,  since  by  the  captiM 
the  party  conusor  does  all  his  part,  and  the  rest  is  only  the  act  of  the  clerk  or  bif 
attorney,  witliout  any  particular  instructions  from  the  party. 


(1)  And  so,  Swift  v.  Roberts^  3  Burr.  1490. 


(x)  See  the  comments  on  Luther  v.     0  Yes.  SIO.,  and  xnMaundrett  i.Muii» 
Kidky^  In  GoodiiHe  V.  Otooy,  1  Bos.    dreU^  10  Yes.  356,  264. 
&  Pal.  j»85.,  in  Harmood  v.  Oglander^ 
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Ai  loch  in  €^ity;'fAd  that  this  TvwstiU  the  ilniiii^   MjawooIi 


-tbtftrllie  testator  by  hie  will  had  directed,  that  the  trua^  ^ 

wal  of  the  lease  ahould  be  a  means  made  use  of  to        u^^bR* 


-—  '.  ta  - 1 1 1 


miflgtiMva^  and  preserve  die  estate  in  the  funily. 

Bat  it  was  insisted  on  the  other  side,  and  so  held  and  de- 
by  the  Lord  Chancellor,  that  this  renewal  of  the  lease 
three  lives  was  a  revocation  of  the  will  as  to  this  parti-      [  171  ] 

^  for  by  the  surrender  of  the  old  lease,  the  testator  had 
all  out  iff  him,  had  divested  himself  of  the  whole  interest ; 
c^  that,  there  being  nothing  left  for  the  devise  to  work  upon, 
bae  wHl  most  &11,  and  the  new  pmrchase  being  of  a  freehold 

could  not  pass  by  a  will  made  before  such  pur- 

But  his  Lordship  wondered,  that  this  case,  which 

have  often  h^>pened,   had  not  been   before  deter- 

There  was  left  one  other  point  in  the  case,  which  was  this  s  A.  eorenmu 
libmry  Mmnoood,  m  1663,  upon  his  marriage  with  Do-  ^'V^u; 
m%  the  daughter  <rf  AlUm  BelUngham,  was  to  have  8000/.  ^°^  3000Ua 
latioD  with  his  wife,  and  to  lay  out  that  sum  in  the  purchase  oflJodTaiidttf 
tfhtod,  to  be  setded  on  Sir  Hemy  and  his  wife,  and  the  [^^^J*^?^' 
Ikw  male  of  his  body  by  her,  remainder  in  tail  male  to  the  maindler  toB.; 
pUntiira  fither.    It  i^pearcd,  that  Sir  Henry  did  lay  out  tiJmimorcr 
da  9000f.  ia  the  purchase  of  an  estate  called  Ascwnh^  in  ^i^^  ^^ 
AriiMrr,  and    aiterwaids    suffered  a  common  recovery  nerer  settles 
tlmd^having  never  made  a  settlement  of  it  on  tfie  plaintiff 5s  l^^JJI^*'* 
fiuherhi  tail  male,  expectant  on  his  own  death  without  issue  th^nsof ;  m 
Bale  by  Dorothy.  wo  s  lieo  oo 

And  the  court  hdd  without  difficulty,  that  when  the  As-  Je  **^ '  ^ 
mA  estate  was  purchased,  and  declared  to  be  the  land,  saffmd!^ 
vUcb  was  to  be  appropriated  and  settled  for  the  3000/.  por-  \^i^m 
tion;  then,  and  from  that  time,  there  was  a  lien  upon  the  ^*  o'tbebe- 
M,  and  the  j^iaintiff's  father  became  entitled  in  equity  to  a  corenjuit,  uA 
naaiiidqr  in  tail  male  therein,  expectant  on  the  death  of  Sir  ^^-i^?  '^ 
oiHuy  without  issue  male  by  his  lady ;  and  that,  when  Sir 
Ikmy  aftdhvards  anffered  a  veeoveiy  of  the  premises,  such 


(1)  Abney  v.  Miller^  2  Atk.  597. ;  f^  Lydiard,  3  Atk.  199.     Rudstone  v. 

■idio  in  chattel  leases  if  specifically  Anderson^  ^  Vt^z.  418.   Hone  Y.Med' 

hsqaeathed,  Abney  v.  Miller^  ub.  sap.  eraft^  I  Bro.  C.C.t61.  Coppin  v.  Fer- 

GvU  V.  Gm-ie^  3  Atk.  :174.    Sfirimg  nyhouzK  ^  Bro.  C.  C.  901.  (x) 


se 


(x)  James  v.  Deany  11  Yes.  383,    /on,  10  Ves.  107.   ColegroDeif.Manby, 
388.  and  15  Yes  336.     Slatier  v.  iVo.     6  Mad.  72. 
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MlitwooD   recovery  barred  the  trusts  :  and  that  it  had  lately  bee 

^*  lemnly  determined  by  this  court,  that  a  recovery  wouli 

T^m^      a  trust,  (y )     Whereupon  the  plaintiflf 's  bill  was  dismisi 

toto,  but  without  costs,  the  Lord  Chancellor  thinkioj 

very  hard  case. 


Of)  Philips  V.  Brydgesj  3  Ves.  128. 


Case  41.  WILSON  v.  SPENCER. 

Ijord  Chan-  John  Spancer,  by  his  will  dated  the  31st  of  Marchy 

cellor  King,  devised,  that  all  his  just  debts  and  pecuniary  legacies  a 

2  Eq.  Ca.  Ab.  be  paid  by  his  executor  out  of  his  personal  estate,  as  i 

One  by  ^  ^^  same  would  extend,  and  in  default  of  that  fund,  b 

will  devises,  out  of  his  real  estate ;  for  which  purpose  he  willed,  th 

debts  and  le-  executor.  Within  twelve  mant/is  after  his  deeecLse^  shouli 

n^^  h^^  ^  *^^  ^^^  ^^^  ^^  ^'^^  personal  estate,  not  otherwise  specif 
executor  out  devised,  and  in  default  of  such  fund  and  in  aid  thereof,  b 
esuSJTfthat  ^^^  ^^  ^  ^^  estate,  or  by  mortgage  or  sale  of  such 
shall  be  suffi-  thereof,  as  might  be  sufficient,  the  full  and  just  sum  of  1 
not,  then  that  which  Said  sum  of  1000/.  he  did  thereby  give  and  beq 
wUhin^tweWe  *®  ^  younger  son,  Edward  Spencery  to  be  pjud  him  t 
months  after  executor  immediately  after  the  same  should  be  rais 
shau1i^*or  aforesaid.  And  the  testator  did  thereby  charge  all  hi 
mortgage  so  estate  with  the  said  sum  of  1000/.  for  the  purpose  afop 
rkt\  estate,  as  and  to  answer  the  same  in  all  events,  in  case  the  said 
c^t  for  Sat    *®^'®  personal  estate  should  prove  deficient. 

purpose,  and  (int*  al')  giTes  a  legacy  of  1000/L  to  J.  S.  who  dies  within  a  year,  and  the  \ 
ektate  U  not  sufficient ;  this  is  a  Tested  legacy,  and  shall  be  paid  to  the  executor  of  the  ; 
though  charged  upon  land ;  for  the  words,  within  twelve  months,  denote  the  ultimate  ti 
the  executors  may  pay  the  legacy  sooner. 

The  personal  estate  was  not  sufficient  to  raise  this  I 
and  Edward  Spencer y  the  legatee,  died  within  the  year, 
eight  months  after  the  death  of  the  testator.  Whereup< 
executor  of  Edward  Spencer y  the  legatee,  bringing  a  l 
[  173  ]     the  1000/.  the  question  was,  whether  the  personal 
being  deficient,  and  Edward  Spencer,  the  legatee, 
within  the  year,  this  1000/.  legacy  should  not  be  dee 
lapsed  legacy,  and  sink  in  the  land,  for  the  benefit 
heir  at  law  ? 
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iort  the  payment  of  the  legacy  it  was  urged,  to  have      Wiuo|C 
le  eonstant  rule  of  equity,  ever  since  the  case  of  Paulet     ^    ^' 
y  (a),  that  if  a  legatee  of  a  legacy  charged  upon  land  .  x  c^ ,  y 
fore  the  legacy  becomes  payable,  the  land  or  real  204,321. 
hall  not  be  loaded  for  the  benefit  of  an  executor  or 
trator,  but  the  legacy  shall  sink  in  the  land  in  favour 
eir;  that  in  the  principal  case  the  legacy  was  no 
ipon  the  land,  until  the  end  of  twelve  months;  no  bill 
*  brought  for  the  raising  of  it  before  that  time ;  and 
ta  vested  legacy  would  be  begging  the  question,  since 
'  ^ven  out  of  a  real  estate  is  not  vested,  until  it  be* 
Mtyable,  and  in  case  of  the  legatee's  death  before  that 
all  never  be  paid,  but  sink  in  the  land ;  and  as  to  what 
e  objected,  that  this  legacy  was  not  made  payable  at 

I  determinate  future  day,  (viz.)  at  the  end  of  twelve 
,  but  only  within  twelve  months ;  so  that  the  executor 
liberty*  to  pay  it  as  soon  as  he  pleased  after  the  tes- 
leath,  but  must  not  defer  payment  longer  than  that 
[>  this  it  might  be  answered,  that  the  law,  in  this  case, 
xnnted  a  time  for  payment,  (vix.J  the  end  of  the 
Bcmtha  after  the  testator's  death ;  and  that  the  legacy 
It  be  said  to  be  due,  till  the  ultimate  part  of  that 
A  come ;  like  the  case,  where  one  seised  in  fee  leases 
Sy  rendering  rent  at  Lady -day  and  Michaelmas  ;  if 

nr  dies  on  Michaelmas-day,  yet,  the  rent  not  being      [  174  ] 

II  the  end  of  that  day,  (viz.)  not  before  [C]  twelve 
at  night,  on  the  lessor's  dying  before  that  time,  it 

to  the  heir,  and  not  to  the  executor ;  that  the  words 
"welve  months  are  the  same  as,  at  or  before  the  end  of 
nonths,  and  surely  the  1000/.  could  not  be  said  to  be 
payable,  until  the  end  of  the  twelve  months ;  so  that 
tee  ^dying  before,  the  land  is  discharged.  And  for 
pose  were  cited  the  cases,  in  2  Fism.  416,  of  Yates  v. 
lee.  2  Fern.  6I7,  Carter  v.  Bletso,  Duke  of  ChandaSy 
oty{a)  and  that  of  fFhiddon{l)  v.  Oxenham,  7th  of  (a)  Vol. 2.610. 
rSl,  at  the  RoUs. 

Md  Chancellor  admitted,  that  in  all  the  former  cases, 
i  a  portion  was  secured  out  of  land  payable  to  a 

[f  the  lessor  lives  till  san-set,  it  becomes  due  to  him,  according  to  the 
Southern  v.  Bellasis^  vol.  1.  178,  179,  in  the  note. 


(1)  2  Eq.  Ca.  Ab.  646.  pi.  24. 


•   #     •«- 
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WiLsoM     danghter  at  eighteen^  or  marriage,  and  the  daugbtei 

^l before  that  age,  or  marriage ;  it  was  highly  reasonafai 

land  should  be  eased  of  the  charge,  when  the  only  n 

and  inducement  for  making  the  same  waa  at  an  end  aa 

termined,  by  the  daughter's  dying  under  eighteen  or  ui 

ried;  and  consequently  before  she  had  any  occasion 

portion ;  but  that  in  the  present  case  the  legacies  wi 

vested  by  the  first  words  of  the  will,  whereby  the  tei 

derised,  that  all  his  legacies  should  be  paid  by  his  exec 

out  of  the  personal  estate,  if  sufficient,  or  else  out  e 

land ;  and  that  the  subsequent  direction,  that  they  shoni 

paid  within  twelve  months  after  the  testator's  decease 

saying  no  more  than  a  court  of  equity  would  say  wi 

these  words>  mere  surplusage,  and  therefore  could  mal 

[  175  ]      alteration.    His  Lordship  took  notice  of  a  case*  strong 

this  purpose,  than  any  that  had  been  cited>  whtak 

^  See  also     2  Fem.  424,  Jackson  v.  Fatranty  (a)  where  a  man  1 

will  devised  500/.  portion  to  his  daughter,  to  be  paid  h 

executor,  at  her  age  of  twenty-one,  out  of  his  personal  ei 

and  the  rents  and  profits  of  his  lands  ;  and  if  not  raiai 

diat  time,  that  his  executor  should  stand  seised  of  the 

and  take  the  rents  thereof,  until  the  600/.  should  be  ^r 

and  paid.  The  daughter  married  at  eighteen,  and  died  1^ 

twenty-one.    Whereupon  it  was  objected,  that  the  po 

should  sink,  because  the  daughter  died  before  twen^fi 

Or  that,  if  it  was  to  be  raised,  still  it  should  be  only^  b] 

rents  and  profits,  and  not  by  a  sale.   But  it  was  decreed; 

the  portion  riiould  be  raised  together  with  the  interest 

cost»,  and  by  a  sale  too,  wherein  the  defendant,  the  fa^hr 

forthwith  to  join ;  and  this,  although  the  incumbrances' 

so  great,  that  the  whole  inheritance  would  produce  Itttl^i 

than  Ae  500/.    Wherefore  it  was  decreed  in  the  prin 

case,  that  the  legacy  should  be  raised  with  interest  fton 

end  of  the  year;  and  the  land  being  devised  to  A",  fbi 

only,  remainder- to  :iB.  in  fee;  the  court  would  not direcl 

legacy  to  be  raised  (1)  out  of  the  annual  profits,  for 

mi^fat  wholly  defeat  the  estate  for  life ;  but  that  the  te 

for  life  should  only  keep  down  the  interest,  and  that 

»  1000/.  should  be  raised  by  a  sale  of  so  much  as  would  be 

ficient  to  pay  the  same  widi  interest  and  costs.  (2) 


(1)  yideitfafia/<m  Y.Manaton^  ante,        (3)  Reg.  Lib.  B.  173^  fol.  217 
2  vol.  2S4. 


De  Term.  S.  Hil.  1732.  175 

Note.  Tbe  Master  of  the  Rolls  was  present  in  courts  when      Wilsoh 
thifl  cMue  was  heard  y  and,  on  bemg  spoke  to  by  the  Lord    .       ^' 
Cluuioellor^  declared  himself  of  the  same  opinion.  (1) 


(1)  Vide  Duke  of  Chandos  t.  Talbot^  ante,  2  vol.  612.  and  Cowffcr  v.  Scott j 
ante,  110. 


LOMAJi  V.  HOLMEDEN.  r  175  ] 

Case  43. 
m.  LoxAX,  late  of  St.  Alhansy  in  Hertfordstdrt^  the  plain-    Sir  Joseph 

'a  giandfather,  by  his  will  devised  all  his  lands  and  tene->     Jektll, 

to  a  trustee,  (one  Mr.  Graves  Norton)  and  his  heirs,    ^^p*',, 

i:^>  tbe  use  of  the   testator's  wife  for  her  life,  she  paying  »„    ^    ^/ 

,^ ^  .  .   -  J,2  Eq.  Ca-  Ab. 

^^^'  per  annum  to  his  the  testator  s  son,  Caleb  Lomax,  until  365.  pi.  22. 

of  forty  years ;  and  in  case  the  wife  should  die  before  STu^htere" n- 
aaid  Caleb  should  attain  to  the  said  age  of  forty  years,  then  til  my  bod  shall 
to  I6a  (the  testator's)  daughters,  and  to  their  heirs,  they  pay-  of  forty  yeuB» 
inr  unto  the  said  Caleb  200/.  per  annum,  until  his  age  of  ^P^^"^  ^y  '*»»^ 

«*  ,      '^  '  ^  time  my  son 

forty  years :  the  testator  hoping  that  his  son  Caleb  would  by  will  have  seen 

that  time  have  lived  to  see  his  folly.    After  which  the  tes-  ^ndlwbefoS^ 

titOT  devised  the  premises  to  his  son  Caleb  for  life,  remainder  ^?i^>  the  de- 

to  trustees  and  their  heirs  during  the  life  of  Caleb,  in  trust  daughters 

to  support  the  contingent  reminders,  and  from  and  after  the  ^T  untaB"^ 

death  of  Caleb  then  to  the  use  of  the  first  son  of  Caleb,  and  shall  attain  * 

4c  heirs  male  of  his  body,  with  remainder  to  the  second,  n.'^eslbSore 

tUrd,  fourth^  and  fifth  sons  of  Caleb  successively,  remainders  forty;  A.'ses- 

lace  ceases* 
Offer*  Secus,  if  the 

The  testator  died,  the  wife  also  died.     Caleb  married,  and  ^^^^^d^ 
lad  a  son  (the  plaintiff)  but  died  before  his  age  of  forty  pay  debts  or 
yetrs.    And  the  bill  being  (inter  oT)  for  an  account  of  the  ^iJh  omaot 
pofiU  of  the  premises  from  the  death  of  Caleb,  the  plamtiff's  3  ^^^J^f  ** 
frther,  the  questicm  was,  whether  this  estate  devised  by  the  attained  his 
iriB  to  the  testator's  daughters,  until  his  son  Caleb  should  f^SLb'^S^ 
ittain  to  the  age  of  forty  years,  should  subsist,  now  Caleb  t|ie  word 
WIS  dead,  imtil  such  time  as  he  should,  had  he  lived,  have  taken  for 
attained  to  his  age  of  forty ;  or  whether  it  determined  by  the  "  r'*?ii'*T 
death  of  Caleb  before  he  arrived  to  that  period  ?  ^  -' 

It  was  argued  for  the  defendants,  the  daughters  of  the  tes- 
tator, that  tius  devise  did  create  an  absolute  title  and  interest 
onto  them,  until  such  time  as  their  brother  should  have 
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LoMAx      attidned  his  age  of  forty  year«^  had  he  lived  so  long :  and  foi 
^'  this  were  cited  2  Fern.  35.  Gosley  v.  Giffordj  but  more  par- 

ticularly Lane  58.  and  3  Co.  19.  Boraston*s  case. 

But  the  Master  of  the  Rolls,  after  time  taken  to  considei 
of  it,  and  having  mentioned  and  distinguished  upon  the  case 
that  had  been  cited,  decreed,  that  this  estate,  devised  to  thi 
testator's  daughters  and  their  heirs,  until  his  son  should  comi 
to  the  age  of  forty  years,  did  determine  on  his  dying  undei 
that  age ;  and  that,  agreeably  to  all  common  sense  and  rea- 
son, the  term  and  interest  thus  devised  must  cease,  when  i 
became  impossible  for  Caleb  to  arrive  at  that  age.  For 
taking  it  literally,  that  the  daughters  should  enjoy  the  lani 
until  Caleb  should  attain  to  his  age  of  forty,  this  would  be  ti 
make  them  hold  it  for  ever :  in  regard  Calebs  when  he  diet 
before  forty,  could  never  afterwards  attain  to  that  age;  tha 
it  is  very  true,  where  such  an  estate  or  interest,  as  in  thi 
principal  case,  is  created  for  a  particular  purpose,  as  for  \ 
fund,  suppose,  for  payment  of  debts,  (which  was  the  case  o 
Baraston,  3  Co.)  there,  since  the  son  might  happen  to  dii 
the  next  day,  or  soon  after  the  testator,  it  would  be  verj 
hard  that  such  an  event,  occasioned  purely  by  the  act  of  God 
should  defeat  the  fund  provided  on  purpose  for  the  benefit  o 
creditors  :  and  therefore  in  aid  of  the  honest  intention  of  thi 
party,  who  may  be  supposed  to  have  computed  the  tinu 
wherein  the  profits  of  his  estate  would  be  sufficient  for  tha' 
*  [  178  ]  end,  in  such  case  the  judges,  by  a  liberal  interpretation,  hav< 
construed  the  devisor  to  have  meant,  that  the  devisee  or  exe 
cutor  should  have  the  land  for  so  long  time  as  the  son,  if  h( 
had  lived,  should  have  arrived  at  the  age  mentioned :  bu 
that  in  all  cases  where  no  such  intention  appears,  the  estati 
or  interest  would  absolutely  determine  by  the  death  of  tb 
party  under  the  age  specified  in  the  wUL  That  such  con 
struction  seemed  the  more  just  in  the  present  case,  as  th* 
reason  appeared  why  the  testator  created  this  interest  by  hi 
will,  until  his  son  should  attain  to  his  age  of  forty  years 
namely,  in  order  to  guard  the  estate  against  the  ill-conduc 
and  extravagancy  of  his  son,  the  will  saying,  the  tcstato 
*^  hoped  by  that  time  his  son  would  have  seen  his  folly : 
but  his  son  dying  before  that  time,  the  testator's  estate  coul( 
not  afterwards  suflFer,  through  any  folly  or  extravagance  c 
the  said  Caleb.  Again,  the  will  having  given  the  estate 
from  and  after  the  death  of  Caleby  to  his  [the  said  Caleb's 
8on^  there  could  be  no  reason  assigned  why  such  son  shoul* 
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Ae  kepi  out  of  the  estate  until  his  father  should^  had  he  lived, 

iiave  attained  to  forty ;  for  by  such  construction  the  son 

irould  be  punished,  not  for  any  fault  of  his  own^  but  only  for 

the  eztrayagance  of  his  father :  and  it  cannot  reasonably  be 

intended,  that  the  testator  meant  to  disinherit  his  heir  at  law, 

'Wifthoat  any  offence  committed  by  him.  (or) 

Another  question  in  the  case  was,  that  the  devise  was  to 
first  flon  of  the  testator's  son  CaUb,  and  the  heirs  male  of 
body,  with  remainder  to  the  use  of  the  second,  third, 
fixirth,  and  fifth  sons  of  Codeb  successively,  without  saying 
what  estate,  (the  words  *  of  inheritance  being  by  mistake 
■mitted)  and  there  was  a  son  of  Cakb  bom  before,  but  such 
won  died  very  young,  after  which  this  son,  the  pldntiff, 
boni* 


LOMAX 

V.' 
HOLMEDXir. 


Derite  to  mt 
ton  A.  for  life, 
remainder  to 
hit  first  ion  ia 
tail  male,  re- 
mainder to 
bia  second, 
third,  foorthy 
and  fifth  sons 
successively, 
without  saying 
for  what  es* 
tate,  or  any 
A.  has  two  sons,  the  former  of  whom  dies  in  his  life-time ;  die  second  son 
have  an  estate  tail,  being  the  first  son  at  his  father's  death.    Quaere. 

•  r  *17d  ] 

And  the  court  held,  that  this  son,  the  plaintiff,  being  the    ^ 
son  (y)  at  his  father's  death,  was  entitled  to  take  an 
taiL    For  which  was  cited  the  case  of  IVqffbrd  v. 
[E]  2  Fern.  660.    However,  this  point,  as  it  seems, 
not  now  come  in  question ;  for  that  the  plaintiff  would, 
all  events,  be  entitled  to  the  premises  for  his  life.  (1) 

\Vm\  Quitre  autem.    For  the  reasoo  of  that  case  seems  rather  against  this  con« 
ruetioD,  which  is,  at  least,  better  warranted  by  the  case  of  Chadwick  v.  Dolemany 
the  same  book,  fol.  528. 


0)  Reg-  Lib.  B.  1732.  fol.  184.   It 
afterwards  decided  by  Lord  Hard' 
y  that  the  plaintiff  took  an  estate 


tail  as  first  son  of  Calebs  1  Vez.  200. 
Et  vide  Evans  v.  Agtie^j  3  Burr.  1570. 
iz). 


(«)  Monoid  V.  Man^eldy  8  Yin. 
Ab.  m.  PL  13.  S.  C.  1  Eq.  Ca.  Ab. 
\9&.PL4. 


(if)  West  V.  The  Lord  Primate  qf 
Ireland,  3  Bro.  C.  C.  148. 
(«)  S.  C.  1  Black.  Rep.  499. 


▼oIh  ni. 
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Case  43.  CROFT  v.  PYKE. 

Lord  Chan-  A  bill  was  brought  by  Grace  the  widow  of  Francis  i 

ceHor  King,  j^^  ^j^^  recovery  of  the  sum  of  1000/.  secured  by  a 

*397/'pl.  12.       entered  into  by  the  said  Francis  Croft  on  his  marriage 

462.  pi.  18.       the  said  GracCy  unto  her  trustee,  for  securing  1000/.  t< 

said  GracCy  in  case  she  should  survive  her  then  iutc 

husband. 

Francis  Croft  was  partner  with  Sir  Francis  Forbes  i 
trade  of  a  cotton  merchant.  The  stock  was  4000/.  of  v 
each  had  a  moiety,  (vis.)  2000/.  It  appeared  that  afte 
marriage,  the  said  Francis  Croft  took  out  of  the  partne 
stock  more  than  the  sum  of  2000/.  wliich  was  his  s 
After  which  Croft  died,  leaving  his  partner  Sir  FY 
FarbeSy  and  Thomas  Archer,  Esq.  executors,  in  trust  fc 
wife  and  only  child.  On  the  death  of  Crofty  Sir  Franc* 
partner,  intermeddled  with  his  personal  estate,  and  b 
[  1^1  ]  the  said  Croft ;  and  there  was  a  debt  due  from  the  said  • 
to  the  said  Sir  Francis  by  bond  for  300/. ;  but  Sir  Fr 
died  before  he  had  proved  the  will  of  his  testator  Crofty 
left  the  defendant  Pyke  executor.  Thomas  Archer  renoui 
Afterwards  Grace  Croft  the  widow  died,  and  left  her  fi 
Thomas  Brampston  executor,  in  trust  for  her  child,  ^ 
she  made  residuary  legatee.  The  child  brought  the  pr« 
bill,  in  nature  of  a  bill  of  revivor,  for  the  recovery  oi 
1000/.  as  belonging  to  him  under  his  mother's  will. 

The  child's  grandfather,  Thomas  Brampstony  who 
executor  in  trust  of  the  mother's  will,  was  examined 
witness  in  the  cause,  to  prove  there  was  a  fraud  comm 
by  Sir  Francis  ForbeSy  in  representing  the  said  Fh 
Croft  to  have  been  his  partner  in  a  moiety  of  the  said  4l 
stock :  whereas  at  that  time  he  was  partner  only  for  a  tl 
and  afterwards  was  to  have  been  admitted  as  a  partner 


\ 


De  Term.  Pasclue,  1733.  IS\ 

vmlcj,  upon  his  the  said  Croft* s  paying  to  the  said  Sir      Crofi 
Francis  1000/.,  part  of  his  said  wife's  portion.  p  ^* 

And  it  was  insisted,  that  this  Thomas  Brampsion  was  no  .  , 

^  A  bare  trustee 

good  witness,  because  he  was  executor,  and  though  but  exe-  U  a  good  wit- 
catorin  trust  for.  the  infant  plaintiff,  and  notwithstanding  his  ^^J^I^^^t: 
eridence  did  not  tend  to  increase  the  assets  for  his  own  be-  ^ut  not  an 
oefit,  but  for  the  benefit  of  the  infant;  yet  an  executor  can-  trust,  as  he  is 
not  be  said  to  be  a  disinterested  person,  being  suable  for  the  **"^K^  ^Jl«^ 
debt,  and  liable  to  pay  costs;  and  consequently  differing  tors,  and  to 
Aom  the  case  of  a  common  trustee,  (1)  for  which  reason  the  ""^•'  ^^^ 
Lord  Chancellor  would  not  admit  him  to  be  heard  as  a  wit- 
len.    [But  note;  the  said  Thomas  Brampston  should  have      [  183  ] 
loumnced  the  executorship,  and  have  let  another  take  out 
idsdiuBtiation  with  the  will  annexed,  upon  which  he  might 
have  been  a  witness.] 

The  next  question  was,  with  regard  to  the  manner  of  ac«  A.  and  B.  an 
coontiiig,  and  touching  the  allowances  on  the  account;  it  tradefA."^Te» 
beiog  urged,  that  the  bond  given  by  the  said  Croft y  in  trust  abondtofeare 
far  his  wife,  was  a  debt  by  specialty,  and  given  on  a  valuable  a.  dies,  the 
CQuideration,   namely,  that  of    marriage  and  a  marriage  o'^^c'pwtoer 
portbn;  whereas  the  embezzlement  of  the  stock  by  Croft  if  the  wife  * 
codd  be  only  a  debt  by  simple  contract.  Tut^lff  ^^"^ 

On  the  other  side  it  was  said,  if  the  plaintiff  desired  satis-  P^^^  ®*^^ 
hction  of  the  bond  in  question  out  of  the  separate  estate  of  being  effects, 
the  said  Croft  the  husband ;  he  must  indeed  in  that  respect  a**^rc?c*^nc*^* 
he  preferred  to  any  simple  contract  creditors:  but  if  satis-  before  other 
fiictioii  was  sought  out  of  the  partnership  stock,  all  the  part-  If  therels  no* 
Mship  debts  must  be  first  paid.    And  in  the  present  case,  »epa^ate  e»- 
the&ct  being  (as  was  alleged)  that  the  said  Croft ^  the  hus-  wife  would 
Wd,  had  taken  out  of  the  stock  2000/.  and  upwards,  he  had  tC^t  of"Se 
00  stock  left.     And  there  could  be  no  colour  of  reason,  partnership  ef- 
ftit  Croff%  debt  being  by  bond,  or  even   had  it  been   by  thcpartnership 
Judgment,  should  be  paid  out  of  Sir  Francis  Forbes's  moiety  ^®''^"  ™"*'  ^ 
^  the  stock;  and  for  this  was  cited  2  Fern,  293,  706.  (a)  (fl)Voi.2.500. 
ttat  the  copartnership  debts  (b)  are  to  be  first  paid  out  of  E^^partc  Crow- 

(6)  Ante  25.  Horsey's  case,  and  post  405.  Ex  parte  Rowlandson. 


(I)  Vide  Goss  v.  Tracy ^  ante,  1  vol.  Parker.,  2  Vez.  21 9.  Fotherby  v.  Pate^ 
^.  Man  V.  TFard^  2  Atk.  229.  Ma-  3  Atk.  604.  Goodtitle  v.  Welfordj 
^  ?.  MetcaJfey  3  Atk.  96.  Dixon  v.     Dong.  140.  (x) 


(<)  Bdkw  ▼.  Russel,  1  Ba.  and  Be.  96.  Muhaey  v.  Dillon^  1  Ba.  and  B«« 

^*  Hurst  yf.  Beach  J  5  Mad.  353. 

I,  2    •  .-...; 
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CftoiT      the  partnerehip  stock,  (in  case  one  of  the  partners  be 
p  ^'  bankrupt)  and  afterwards  the  separate  debts. 

[  183 ']         ^^^  ^^  ^^^  opinion  was  the  Lord  Chancellor,  wh 
creed,  that  it  should  go  to  an  account,  to  see  whi 
testator  Francis  Croft ,  the  partner,  owed  to  the  (1) 
nership;  and  after  those  debts  were  paid,  if  there  shon 
main  any  surplus  in  his  share  of  the  stock,  then  that 
liable  to  answer  the  bond  due  from  Croft  to  the  tnu 
the  wife, 
dibtd  S^one       Thirdly^  It  appearmg  that  Francis  Croft,  the  de< 
bond  to  B.  and  partner,  was  indebted  to  Sir  Francis  Forbes  in  one  b 
K^dto'c^mnd  ^^'"     '^  ^'^  insisted  that,  as  Sir  Francis  had  the  poi 
jfi^*"  ®-  ^^    retaining  that  bond  out  of  the  assets,  so  the  same  bei 
ton.  B.  inter-  his  hands,  it  amounted  to  a  retainer,  and  consequent! 
St^il^Md  ^^^^  ^"S^t  to  be  allowed  in  the  account  before  the 
dfes  before       claimed  by  the  plaintiff.  (2) 

CforcMiy'  To  which   it  was  answered;   that  notwithstandin 

^ecUon  made    Francis  Forbes  was  appointed  one  of  the  executors  c 
Wbether/asB.  Bwd  Francis  Croft  J  yet  he  never  proved  the  will,  and 
"u^'  d*th       before  probate,  could  not  retain,  especially  as  he  had 
gpods  in  hit      signified  any  election,  that  he  would  retain  for  the 

handfybisexe-  «        « 
cutors  have        DOnd. 

not  tbe  same  Though  it  was  replied  by  the  other  side,  that  since  ai 
cutor  may  assign,  release,  and  do  every  thing  but  di 
before  probate,  even  as  to  the  courts  of  law ;  there  wf 
same  reason  fer  his  being  able  to  retain  before  probate 
though  in  the  principal  case  he  had  not  expressly  de< 
whether  he  would  retain  or  not ;  yet  it  was  plain  he  had  { 
of  his  testator's  in  his  hands,  had  intermeddled  there 
[  184  ]     and  out  of  part  thereof  had  buried  the  testator,  and 

(c)  Salk.307.  such  intermeddling  (c)  could  not  have  renounced  the 
cutorship.    But  the  counsel  for  the  defendant,  the  exe 


(1)   West  V.   Skipj    1    Vei.   242,         (2)  See  the  observation  made  o 

456.  (^)  Smith  V.  De,  Sylva^  Cowp.  part  of  the  case  by  Bt/rne^,  J .  in  j 

471.  Go8S  y.Dufresnoy^  Cooke's  Bank.  v.  Rolle^  1  Atk.  173.  {z) 
Law,  497.  (tp) 


(^)  S.  C.  by  name  of  Skip  v.  Har'^  78.  Ex  parte  King^  17  Ves.  115. 

tDood^  2  Svran.  586.  1  Rose  212.   Ex  parte  Reidy  2 

(tv)  S.  C.  2  Eq.  Ab.  110.  pi.  5.  and  84. 

tee  Taylor  v.  Fields j  4  Yes.  396.    15  («)  S.  C.  1  Yez.  Sen.  348. 
Ym.  559.  Bwrker  v.  Gwdair^  11  Yei. 
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of  Sir  Francis  Forbes,  waiving  this  point  of  the  300/.  bond^     Croft  v. 
the  court  gave  no  opinion  touehing  the  same.  [B]  Pyke. 

[B]  A»  lent  money  on  bond  to  B.^  who  dying  Intestate^  C.  tookont  administnu 
^<on  to  him ;  after  which  C.  dying,  A.  took  out  administration  de  bonis  norij  Sfc. 
'^jo  B.;  and  it  was  determined,  (inter  aP)  that  A.  mi^t  out  of  the  assets  of  B.  re- 
gain for  SQch  bond  debt  contracted  before  he  took  oat  administration ;  and  though 
^.  happened  to  die  before  he  had  made  any  election  in  what  particular  effects  he 
*«ro«ld  have  the'  property  altered  ;  yet  the  court  said,  it  must  be  presumed  he 
•^roald  elect  to  have  his  own  debt  paid  first ;  and  this  being  presumed,  there  would 
^-emain  no  difficulty  as  to  altering  the  property ;  for  as  the  executors  of  A.  were  to 
^ficount  for  the  assets  of  J9.,  they  must  on  the  account  deduct  the  amount  of  the 
ggMnktj  lent  by  A.  to  B.   Weeks  v.  Gore^  at  the  Rolls,  Mich.  1730. 


) 
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Case  44.  GODFREY  v.  FURZO. 

Lord  Chan-  A  mebchant  beyond  sea,  (viz.)  at  Bilboa  in  SpcAn^  sent 
cellor  Kino.  gQ^js  from  thence  to  jB.  a  merchant  in  London,  for  the  use 
to  B.  from  be-  of  B,j  and  drew  bills  on  B.  for  the  money.  The  goods  ar- 
yondseatothe  rfved  at  London,  which  -B.  received,  but  did  not  pay  the 

use  of  B.,  and  '  .  '  j 

before  these  bills,  and  died  insolvent.  Upon  which  the  merchant  beyond 
^rB^dtes  uh-  s^*  brought  a  bill  against  the  executor  of  the  merchant  in 
solvent,  I  can-  London,  praying  that  these  goods  might  be  accounted  for  to 
goods  again :     him,  and  insisting,  that  he  had  a  lien  on  them,  until  paid; 

ffoods  to'a'fac-  ^°^  ^^^  ^^  would  be  extremely  unreasonable,  that  his  goods, 
tor  to  dispose  while  unpaid  for,  should  be  liable  to  satisfy  other  people'i 
and  h™2e^'  demands.  And  the  case  of  one  Clare  was  cited,  as  latelj 
conges  a  bank-  decreed  by  the  Lord  Chancellor,  where  a  merchant  beyond 

rupt ;  these  .•'_  ,  i^.^,  i 

goods  are  not  sea  consigned  goods  to  a  merchant  m  London,  to  the  mer 
debts  of  such  ^^^^^  ^^  London* s  own  use,  and  drew  bills  on  the  merchaH 
bankrupt.         in  London,  who,  having  received  the  goods,  became  a  bank 

rupt;  yet  it  was  held,  that  these  goods,  which  were  not  paM 
for,  should  not  be  liable  to  the  creditors  of  the  bankrupt. 
[  186  ]  On  the  other  hand  the  Attorney-General  urged,  that  ofi 

A  tradesman  delivery  of  the  goods  to  the  master  of  the  ship  beyond  sec 
OTder  of^a'  ^  ^^  Order  to  be  sent  to  England,  the  property  immediate! 
tradesman  in  became  vested  in  the  merchant  in  London,  who  was  to  m 
■ends  goods'to  the  risk  of  the  voyage ;  and  Mr.  Willes  compared  it  to  tb 
does^not'^^ap-****  ^^^^  ^^  ^  tradesman  in  London,  by  order  of  a  tradesman  i 
point  or  name  the  country,  sending  goods  to  the  latter;  in  which  cas^ 
afUnJfHPds^the  though  the  country  trader  does  not  appoint  or  name  th 
carrier  embez-  carrier,  who  afterwards  embezzles  the  snoods,  the  trader  i 

sues  the  goods,     .  ,  i,/vi,,  i 

the  trader  in     the  country  must  stand  to  the  loss,  {w)  as  had  been  detea 

mnsrs't^lTto  °^^"^^  ^y  *^  ^^^  ^^^^^  Justice  Eyre  at  Shrewsbury  dM 
the  loss.  sizes. 


(fv)  Dawei  v.  Peck^  B  T.  R.  330.  Button  v.  Sotomonson,  3  Bos.  and  P.  5ST- 
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I  Chancellor.   Were  the  law  to  be  otherwise  in  the    Godfrey 
e  that  has  been  mentioned,  it  would  create  the  utmost  ^' 

:y  in  dealing.  A  fortiori,  where  a  trader  in  London  ubzo. 
oods  to  a  trader  in  the  country,  who  receives  them,  and 
>t  pay  for  them,  the  property  must  in  that  case  vest  in 
ler  in  the  country.  As  for  the  case  of  Clare,  I  do  not 
ough  remember  all  the  particulars  of  it ;  but  probably 
^ere  circumstances  of  compassion  therein,  which 
^eigh  with  the  court.  When  a  merchant  beyond  sea 
s  goods  to  a  merchant  in  LondaHy  on  account  of  the 
md  draws  bills  on  him  for  such  goods  j  though  the 
is  not  paid,  yet  the  property  of  the  goods  vests  in  the 
at  in  London^  who  is  credited  for  them,  and  conse- 
they  are  (1)  liable  to  his  debts.  But  where  a  mer- 
leyond  sea  consigns  goods  to  a  factor  in  Zfondon,  who 
I  them,  the  factor  in  this  case  being  only  a  servant  or 
IT  the  merchant  beyond  sea,  can  h^ve  no  property  in 
ods  (y) ;  neither  will  they  be  affected  by  (2)  his  bank- 
;  and  the  Lord  Chancellor  said,  he  had  discoursed  [  ^^7  ] 
srchants  about  the  matter,  who  held  this  to  be  the 
i  amongst  them ;  and  therefore  in  the  principal  case 
rt  denied  granting  an  injunction  to  stay  the  executors 
nerchant  in  London,  from  disposing  of  the  goods.  [A] 

Al  trader  in  London  having  money  of  J.  S.  (who  resided  in  Holland)  in 
s,  bought  South-sea  stock,  as  factor  for  J.  S,  and  took  the  stock  in  his 
le,  but  entered  it  in  his  account  book,  as  bought  for  J.  S,  after  which  the 
!came  bankrupt.  Determined,  that  the  trust  stock  was  not  liable  to  the 
tcy.  By  the  Lord  Parker^  who  said  it  would  lessen  the  credit  of  the 
>  make  such  a  construction.     Ex  parte  Chion^  Trinity,  1721. 


'ide  Snee  v.  P  res  cot,  1  Atk. 
Aquila  v.  Lambert,  Kmh,  399. 
row  V.  Mason,  2  T.  R.  63, 
H.  Black.  357,  {x)  and  the 
»S€S  there  cited.     Kinloch  v. 


Craig,  3T.  R.  119,  783. 

(2)  Ex  parte  Dumas,  2  Vez.  585. 
1  Atk.  232.  S.  C.  Mace  v.  Cadelly 
Cow  p.  233.  £t  vide  Copeman  v.  Gal^ 
lant,  ante,  1  vol.  314.(2r) 


T.  R.  367,  683.,  and  6  East 

^ewsome  v.  Thornton,  6  East 
parte  Pease^  19  Ves.  44. 
'inck  V.  Walker,  2  Black.  Rep. 
Hassull  V.  Smithersj   12  Ves. 
\olton  y.  Puller,  1  Bos.  &  Pul. 


539.  Giles  v.  Perkins,  9  East  12. 
Taylor  V.  Plumer,  3  M.  &  S.  562.  2 
Rose  457.  Ex  parte  Pease,  19  Ves. 
25.  1  Rose  232.  Ex  parte  Peyron^ 
2  Rose  366.  Ex  parte  Aiken,  2  Mad. 
192.  Ex  parte  Smith,  Buck.  355. 
Thompson  v.  Giles,  2  B.  &  C.  422. 


\ 
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Cwe  45.  HALL  v.  HARDY. 

I 

Sir  Joseph  Upon  a  bill  brought  to  compel  the  defendant  to  make  a 

Masterof  ^^^  performance  of  an  awards  the  case  was  thus :  the  plai 

the  Rolls,  and  defendant  were  brother  and  sister^  between  "v^om  t 

3  Eq.  Ca.  Ab.  was  a  dispute  touching  the  fee-simple  of  a  small  para 

BOl  Hesto  ^^  under  their  father's  will ;  and  the  plaintiff  and  defen 

compel  acpe-  entered  into  a  bond  in  the  penalty  of  200/.  to  stand  to 

wu^ofim   '  award  of  arbitrators  touching  this  matter.    The  arbitn 

vttKcd  to  cpn-  made  an  award,  that  the  plaintiff  should  pay  10/.  to  tht 

rey  an  estate,    _      ,  ,'      ,  ,  ,^-.,  ,        ,   -      , 

where  the  par-  fendant  at  sucfa  a  day,  and  30/.  to  the  defendant  at  anc 

Ss*^"^^    day ;  and  that  thereupon  the  defendant  should  procure 

themooe^r in    wife  to  join  withliim  in  a  fine  and  deed  of  uses,  and  thcfi 

whereofhe^    convey  the  premises  to  the  plaintiff  and  her  heirs. 

toeonrey the   plaintiff  paid  the  defendant  the  10/.  which  the  defien< 
eitite  toed  for.  '^  .  _*^  .,      i  i  •  ^    .^  ,    ,        , 

aSccepted  upon  the  day  on  which  it  was  awarded  to  be  pi 

afterwards  the  plaintiff  tendered  the  remaining  30/.  on 

day  on  which  that  was  awarded  to  be  paid,  and  the  defen< 

was  willing  to  take  the  money,  but  would  not  execute 

[  188  ]     fine  and  deed  of  uses.    Wherefore  the  plaintiff  brought 

bill  to  compel  the  defendant  to  a  specific  performance  of 

award. 

Upon  opening  the  cause,  the  Master  of  the  Rolls  said 
thought  this  a  strange  bill;  for  which  he  knew  no  preced 
and  that  the  plaintiff  must  sue  his  bond. 

Whereupon  I  urged,  that  the  plaintiff  had  actually  ] 
the  10/.  according  to  the  award,  and  the  defendant  acce| 
.  it,  and  thereby  undertaken  to  perform  the  award ;  that  if 
suit  were  not  to  be  allowed,  the  plaintiff  would  have  no 
medy  to  get  back  the  money  paid*  by  her  to  the  defends 
that  in  2  Fern.  24,  Norton  v.  Mascall,(x)  the  court  deci 
a  specific  performance  of  an  award,  though  in  that  cas 
was  not  executed,  and  in  strictness  of  law  void. 

To  which  his  Honour  replied,  that  because  the  award  ^ 
not  good  in  law,'  therefore  in  the  case  cited  there  might 
reason  to  decree  a  specific  performance.  However,  the  cc 
desiring  to  know  what  the  counsel  for  the  defendant  had 


Or).^.C.  3Cha.  Rep.  157.  3d  Edit.    v.  Bishop^  1  Cha.  Rep.  75.  and 
SsoU  f .  fVrajfy  1  Cha.  Rep.  45.   Bithap     Wood  v.  Griffith^  1  Swan.  54. 
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[189] 


Mf)  as  to  the  defendant's  having  accepted  part  of  the  money;       Hall 
it  was  insisted  on  his  behalf  to  be  sufficient^  that  thete  waa      ^  ^* 
^unless  in  very  particular  circumstances)  no  instance  of  a  bill  ^^^* 

img  brought  for  a  specific  performance  of  an  award.  Be- 
sides, that  this  was  an  unreasonable  award,  (viz.)  that  the 
losband  should  procure  his  wife  to  join  with  him  in  a  fine^ 
irhich  it  might  not  be  in  his  power  to  do ;  and  therefore  the 
<oart  would  not  oblige  him  to  it.  Also  the  "Vfife's  joining 
coght  to  be  free,  and  not  by  the  compulsion  of  her  husband ; 
that  the  plaintiff  had  a  plain,  proper  and  natural  remedy^ 
vUch  was,  to  sue  the  bond,  whereon  the  penalty  would  be 
leoof^red ;  and  even  as  to  the  money  which  had  been  paid^ 
if  the  defendant  would  not  perform  the  award  by  procuring 
bis  wife  to  join  with  him  in  a  fine,  the  plaintiff  might  recover 
it  back,  as  received  to  the  plaintiff's  use. 
Matter  of  the  RolU.   There  have  been  a  hundred  prece-  Where  the 

deats,  where,  if  the  husband  for  a  valuable  consideration  ^",fl*^  **  * 
'  '  ...  TaiiMibic  con- 

covenants,  that  the  wife  shall  join  with  him  m  a  fine,  the  sideration  co- 

court  has  decreed  [B]  the  husband  to  do  it,  for  that  he  has  ^'^^  ghau 

undertaken  it,  and  must  lie  by  it,  if  he  does  not  perform  it.  ^P^  T^  ^^^ 

The  money  paid  m  pursuance  of  toe  award  cannot  be  said  to  court  wiU  ea- 

have  been  paid  by  the  plaintiff  to  the  use  of  the  plamtiff  her-  foJ^^J^f 

lelf;  and  the  precedent  in  Mr.  Vernon  shews,  that  this  court  snchcoreaaat* 

has  decreed  a  specific  performance  of  an  award,  which  is 

more  especially  reasonable  in  the  present  case,  where  the 

pluntiff  has  paid,  and  the  defendant  accepted,  part  of  the 

money  awarded;  for  by  this  acceptance  the  defendant  has 


[B]  Because  in  all  these  cases  it  is  to  be  presumed,  that  the  husband,  where 
be  covenants,  that  his  wife  shall  levy  a  fine,  has  first  gained  her  consent  for  that 
mirpose.  So  said  by  the  Master  of  the  Rolls,  in  the  case  of  Winter  v.  D^Evreux^ 
imlfsr,  17^ ;  and  that  the  interest  in  such  covenant  has  been  taken  to  be  an 
itheritance  descending  to  the  heir  of  the  co? enantee.  But,  after  all,  if  it  can  be 
Bade  appear  to  have  been  impos9ible  for  the  husband  to  procure  the  concurrence 
of  his  wife,  (as  suppose  there  are  differences  between  them)  surely  the  court  would 
not  decree  an  impossibility,  especially  where  the  husband  offers  to  return  all  the 
Boney,  with  interest  and  costs,  and  to  answer  all  the  damages,  (x) 


(x)  This  point  has  been  much  dis- 
ciined.  Barrington  v.  Home^  2  Eq.  Ca. 
Ab.  17.  PI.  7.  Sedguick  v.  Hargrove j 
)  Vex.  Sen.  57.  Withers  v.  Pinchardj 
cited  7  Ves.  475.  and  Morris  v.  Ste- 
f  ^1091,  7  Ves.  474.  are  cases  where 
^  hasband  has  been  decreed  to  pro- 
fit the  wife  to  join ;  and  Ortread  v. 


Round,  4  Vin.  Ab.  903.  PI.  4.  Emery 
V.  Wase,  5  Ves.  846,  and  S.  C.  on  ap<* 
pea|,  8  Ves.  505*  are  cases  where  a 
decree  to  that  effect  has  been  refused. 
And  the  dicta  in  more  recent  cases  sup* 
port  those  decisions,  Davis  v  Jones,  1 
N.  R.  367.  Howel  v.  George,  1  Mad. 
a.   Martin  V.  MUchell^  3  J.  &  W.  435. 
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Haul       undertaken  to  perform  the  award,  has  consented  to  it 

1^*    .      made  it  his  own  agreement  for  a  valuable  consideration,  ( 

I1AB]»T*      ^jjg  money  paid  him.     Wherefore,  take  a  decree  for  th< 

fendant's  performance  of  the  award,  upon  the  payment  ( 

residue  of  the  money  awarded,  and  let  him  pay  costs,  it  1 

a  defence  against  conscience  io  take  the  money  awardec 

yet  refuse  to  perform  his  part  of  the  award. 

[  190  ]         Note.  These  decrees  may  not  have  been  usual,  be 

Difference  be-  awards  are  commonly  to  pay  money ;  in  which  cases 

to  w*m^cy   ^  equity  to  compel  a  performance  is  improper :  but  i 

ftndtodo  any   the  award  is  to  do  any  thing  in  specie,  as  to  convey  an  e 

tenf;  an/why  &c.  in  such  case*  if  the  defendant  has  accepted  the  n 

a  bill  in  equity  awarded  him  in  satisfaction  of  the  conveyance,  it  is  h 

may  be  proper  •' 

only  to  compel  reasonable,  that  he  should  make  the  conveyance;  the  n 
K^uSSn''^  for  that  if  the  plaintiff  had  sued  the  bond  at  law,  th 
fendant  would  have  been  relievable  by  bill  in  equity  ag 
the  penalty  of  the  bond,  upon  a  quantum  damnificaius, 
that  such  a  decree,  as  in  the  principal  case,  prevents  \ 
in  equity.  (1) 


(1)  Reg.  Lib.  A.  1732.  fol.  554. 


Case  46.  COLTON  v.  WILSON  ET  AL'. 

Lord  Chan-  Tlas  defendant,  Mr.  Wilson^  was  a  counsel  of  note  at . 
cellor  Kino,  in  Yorkshire^  and  had  articled  to  purchase  an  estate  in  '. 

e»?'  m/^*    ^^^'^^y  ^^^  4700/.     The  articles  were  dated  the  20th  c 

One  articles     bruarjfy  1724,  and  this  bill  was  to  compel  him  to  con 

imd^^e^Ue     ^^  purchase,  and  pay  his  purchase  money. 

itimder  a  will      TTie  case  was  thus :  This  was  part  of  the  estate  of  i 

equity'^ainst    Taylor^  who  had  no  issue,  but  had  two  brothers,  Georg 

the  heir;  yet    jJugh  Taylor;  the  said.//i?;irj/  Taylor  had  mortgage 

equity  wiU       premises  for  a  considerable  sum,  amounting  to  near  as 

^^JJj^^j^     as  the  purchase  money,  and  owing  other  debts,  he  mad 

accept  the        will,  dated  the  20th  of  February,  1722,  thereby  devisii 

his  real  estate  to  his  youngest  brother,  Hugh  Taylor 

his  brother-in-law,  (one  Reresby)  and  their  heirs,  in  tr 

sell,  and  pay  his  debts  and  legacies ;  and  what  remainecl 

debts  and  legacies,  was  to  go,  by  the  will,  to  the  test 
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^ext  brother  and  heir,  George  Taylor,  who  was  beyond  flea, 
in  the  service  of  the  East  India  Company.  Soon  after  the 
testitor  died.  ^if^A  T<!;^for,  the  testator's  youngest  brother^ 
and  one  of  the  trustees  in  the  will,  alone  covenanted  by  arti- 
cles dated  as  above,  with  the  defendant  Wilson,  to  sell  part 
of  the  trust  estate  to  the  defendant  Wilson  for  4/00/.,  and  to 
convey  the  same  to  Wilson  at  his  request,  who  covenanted 
to  pay  interest  for  the  purchase  money  from  Lady -day  then 
ncrt.  The  creditors  of  the  testator,  Henry  Taylor,  bring 
'tiieir  bill  against  the  defendant,  Wilson,  to  compel  him  to 
complete  his  purchase,  and  to  pay  his  purchase  money,  to 
'tiieend  they  might  be  satisfied  their  debts. 

The  defendant  Wilson  siud,  he  believed  Henry  Taylor,  the 
testator,  did  duly  execute  his  will,  and  devise  the  premises 
to  be  sold,  and  admitted  the  articles,  and  that  he  was  ready 
to  proceed  in  his  purchase,  all  proper  parties  joining.  The 
nrill  was  proved  in  this  court  to  be  duly  executed :  but  the 
lieir  who  was  beyond  sea,  in  the  East  India  company's  ser- 
vice, though  made  a  party-defendant,  yet  had  not  appeared 
to,  or  answered,  the  bSl ;  and  the  defendant  Wilson,  though 
lie  was  at  first  willing  to  purchase  the  premises,  and  had  en- 
tered on  good  part  thereof;  yet  other  part  of  this  estate,  on 
'which  he  had  not  entered,  being  much  out  of  repair,  the  te- 
nants racked,  and  the.  rents  likely  to  fall,  he  was  now  de- 
WRiB  of  being  discharged  from  his  purchase. 

And  it  was  on  his  behalf  insisted,  that  this  being  in  the 
case  of  a  will  not  proved  in  equity  against  the  heir,  it  was  a 
defective  title  {x) ;  that  none  of  the  witnesses,  that  had  been 
examined  for  the  will,  could  be  read  against  the  heir,  who  in 
this  case  was  probably  adversary,  and  offended  by  the  will ; 
or  else  it  might  be  reasonably  presumed,  that  he  would, 
tliOQgh  beyond  sea,  have  been  prevailed  on  to  put  in  his  an- 
swer to  the  bill :  but  that  the  heir  might  watch  for  an  op- 
portunity till  the  witnesses  to  the  will  should  be  dead,  when 
lie  would  contest  the  will ;  and  though  the  defendant  had 
said  in  his  answer,  that  he  was  willing  to  proceed  in  the 
purchase,  yet  it  was  upon  terms,  that  all  proper  parties 
shoold  join,  one  of  which  proper  parties  was  the  heir  at  law ; 
^  that  it  would  be  a  difficulty  on  the  court  to  compel  an 
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CoLiaoy     unwilUng  purchaser  to  accept  of  a  purchase^  i£  there  wen 
---  ^         any  colour  of  objection  to  the  title.  (1) 
•  ^^^.  Lord  Chancellor:  It  is  very  proper  that  a  will  disposing  a 

proper  to  lands  should  be  proved  in  equity,  especially  in  the  case  of  a 
Emdf  in^^  ^^  modem  will.  But  I  cannot  say  this  is  absolutely  necessar] 
equity,  yet  the  to  make  out  the  title,  any  more  than  it  would  be  to  prove  i 
Bointclyne^*^  deed  in  equity,  by  which  the  estate  is  settled  from  the  heii 
«»»n%w>7  at  law,  after  tiie  ancestor's  death.  The  will  prevents  anc 
to  prore  a  breaks  the  descent  to  the  heir,  as  much  as  a  deed,  and  th( 
deed  ia  equity,  ij^^^s  of  the  witnesses  to  the  will  may  be  as  well  proved^ai 
those  to  a  deed ;  and  it  is  the  better,  if  in  the  indor&eme9;t  tc 
the  will  it  is  mentioned,  that  the  will  is  attestedby  three  wit- 
tt/esses,  who  subscribed  their  names  in  the  presence  of  tfai 
testator. 
>  (  Now,  as  it  would  be  no  objection  to  a  title,  if  a  nioden] 
deed|  on  which  the  title  depended,  was  not  proved  in  equity, 
why  should  it  be  so  in  the  case  of  a  will,  where  the  same  ap- 
pears to  be  duly  attested  by  three  witnesses,  whose  namcf 
are  mentioned  to  have  been  subscribed  in  the  presence  of  thf 
testator  ?  But  in  the  present  case  it  appears  the  defendant 
who  articled  for  the  purchase,  knew  at  that  time  that  thi 
[  103  ]  heir  was  beyond  sea,  and  still  accepted  the  title,  without^  ii^ 
aisting  that  the  heir  should  join,  or  that  the  will  should  be 
proved  against  the  heir.  Also  the  defendant  admits  by  hii 
answer,  that  the  will  was  duly  executed ;  and^  by  entering 
upon  great  part  of  the  estate,  has  himself  executed  the  pur- 
chase ;  for  which  reason  let  him  pay  the  rest  of  the  purchase 
money,  with  interest,  according  to  the  articles,  and  at  thf 
same  time  let  the  trustees  and  mortgagees  join  in  propel 
conveyances  to  the  defendant  the  purchaser.  (2) 

It  seems  in  this  case  to  have  been  a  great  help  to  the  title, 


(1)  So,  Marhw  v.  Smithy  ante,  2  vol. 
201.  Shapland  v.  SmUh^  1  Bro.  C.  C. 
75.  Cooper  v»  Denncy  1  Ves.  jun. 
565.Cy) 

(2)  Reg.  Lib.  A.  1734.  fol.  674.  by 


the  name  of  CoUon  v.  Rousby^  Mt  ^e* 
creed  on  a  rehearing,  the  former  de- 
cree having  discharged  fVilion  tron 
his  purchase. 


(Sf)  S.  C.  4  Bro.  C.  C.  80.  Mitchell 
V.  Nealj  2  Ve«.  Sen.  679.  Sheffield  v. 
Lord  Mulgraoe^  3  Ves.  Jun.  526. 
Crewe  v.  Dicken,  4  Yes.  07.  Rose  v. 
CaUandj  5  Ves.  186.  Roake  v.  Kidd^ 
5  Ves.  647.  Vancouver  v.  Bliss^  11 
Y.W  ifb*  .i^omes  v..  Lueh^  14  Ves. 
547^    SiapSfUon^.  Scoiiy  l^Yts.  379. 


fVheaie  v.  Hall,  17  Ves.  80.  Slopet 
V.  Pish,  3  V.  &  B.  145.  Ejfion  V 
Dicken,  4  Price,  ^3.  Hartley  v 
Smithy  Buck.  368.  Jerooise  ▼.  Duke  oj 
Northumberland,  1  J.  &  W.  568 
Marshall  v.  Bousjield,  3  Mad.  175 
Sed  vide  Biscoe  v.  Perkinsy  1  V.  fc  B 
493. 
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tbt  the  moitgage  made  by  the  testator,  and  prior  to  die  will,  CoLTear 

was  for  the  greatest  part  of  the  purchase  money^  which  must  »,  ^ 
be  kept  on  foot  for  the  protection  of  the  title.  ii.«oir. 


ROGERS  V.  ROGERS.  Gaw  47. 

On  made  his  mll^  and  thereby  ^gave  5/.  to  his  brother.  Lord  Chan- 

(wiio  was  his  heir  at  law)  and  made  and  constituted  his  dearly  cel^or  Kino* 

Idtmed  wife  \&%  sole  heiress  and  executrix  of  all  his  lands,  Ij^-C^^aC**- 

and  real  and  personal  estate^  to  sell  and  dispose  thereof  at  Cal  teiiip.TU. 

lier  pleasure,  and  to  pay  his  debts  and  legacies.    The  ques-  2^Eq.Ca.Ab. 

tioD  was^  whether  the  wife  was  a  trustee  for  the  heir  at  law,  3^-  p^-  ^• 

ai  to  the  surplus  of  the  real  estate,  after  the  payment  of  the  wife  hisiok 

testator's  debts  and  legacies  ?  ^^Trulr 

aO  hit  ttA  and  penonal  etUte,  to  sell  and  diipose  thereof  at  her  pleainrt,  to  pav  his  debta 
aa4  kgaciet,  and  gives  his  brother  (who  was  his  next  of  kin  and  heir)  5/.,  the  wite  nas  the  x«- 
Mm  to  her  own  uic,  and  not  as  a  trustee. 

After  great  debate  by  counsel  on  both  sides,  the  Lord 
Chancellor  decreed,  that  the  testator's  wife  was  entitled  to 
the  premines  devised,  for  her  own  benefit,  and  that  there  was 
no  resulting  trust  to  the  heir  at  law  of  the  testator  {x) ;  that 
llic  case  of  North  v.  Crompton,  I  Chan.  Rep,  196.  was  in     [  194  ] 
point ;  that  the  devise  that  the  wife  should  be  sole  heiress  of 
the  teal  estate,  did  in  every  respect  place  her  in  the  (a)  stead  (a)  Nor.  4S. 
at  the  heir,  and  not  as  a  trustee  for  him ;  that  it  was  the  sty^m 
pyner,  by  reason  of  the  language  of  tenderness  and  afiection, 
kii  dearly  beloved  ttH/e,  which  must  intend  to  her  something 
beneficial,  and  not  what  would  be  a  trouble  only.    And  what 
Bade  it  still  stronger  was,  that  the  heir  was  not  forgot,  but 
had  a  legacy  of  5/.  left  him. (1) 

Memorandum :  Qn  the  other  side  was  cited  the  case  of  the 
QfimUsM  of  Bristol  v.  Himgerfordy  2  Fern.  645.  where  one 
devised  his  real  estate  to  be  sold  for  the  payment  of  his 
debts ;  and  the  surplus,  if  any,  to  be  deemed  personal  estate, 
ttd  to  go  to  his  executors,  to  whom  he  gave  20/.  a-piece. 
I)ecreed  the  surplus  a  trust  for  the  heirs  at  law.    But  the      ^ 


(1)  Reg.  Lib.  B.  1735L  fol.  330. 


i        <      t      I. 


M  BiU  ^  Bishop  nf  Londonj  1  Atk.  018.  Walton  yi.  WakonfU  Ytu 

«1  .         i.v  3^ii\:. 
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RoGsas      cf)urt  thought  this  a  [C]  strange  detennination^  and  to 
^*  much  too  far. 

Ro«SR8» 

[C]  This  may  well  be  thought  a  strange  determination ;  and  the  rather, 
that  Mr.  Vernon  says,  it  was  affirmed  in  parliament.  The  case  is  differently 
ported  in  the  book  intitled  PreceJen^f  in  Chancery^  (p.  81. J  where  it  is  s 
the  surplus  was  decreed  a  trust  in  the  executors,  subject  to  distribution,  i 
this  is  warranted  by  the  Register's  book.  The  decree  appears  to  bear  < 
3  July,  1697,  and  to  have  been  made  by  Sir  John  Trevor,  the  [then]  Mastc 
thp  Rolls.  The  words  whereof  are  as  follow :  ^^  And  as  to  the  surplus  of 
^^  said  estate,  after  the  debts  and  legacies  paid,  his  Honour,  having  been 
^^  tended  with  the  will,  and  haying  considered  thereof,  declared,  that  the 
^^  testator  having  by  his  said  will  given  to  each  of  his  executors  100/.  a-piece 
^'  there  is  a  resulting  trust  in  them  for  the  benefit  of  the  representatives  of 
'^  said  testator ;  and  that  the  defendants  Mrs.  Reppingion  and  Mrs.  Meret 
^'  wha  were  co-heirs  and  representatives  of  the  said  testator.  Sir  Wili 
^^  Basset,  were  well  entitled  thereto ;  and  doth  therefore  order  and  decree, 
^^  the  residue  and  surplus  of  Sir  William  Bassefs  estate,  his  debts  and  lega 
^^  being  paid  as  aforesaid,  be  equally  distributed  between  them."  It  farther 
pears  by  a  subsequent  order  of  the  18ch  of  November,  1708,  in  the  abofe-n 
tipned  cause,  that  this  part  of  the  decree  was  affirmed  in  parliament,  for  it 
cites,  that  the  decree  of  the  3d  of  July  had  been  signed  and  enrolled,  and 
the  judgment  creditors  appealed  to  the  lords  in  parliament,  who  on  the  26t 
February,  1703,  adjudged,  (S)  tliat  the  decree,  so  far  as  it  had  been  execu 
should  not  be  set  aside  or  opened  :  but  that,  as  to  the  money  remaining  ui 
vided  pursuant  to  the  decree,  the  appellants  were  to  be  let  into  a  satisfactio 
their  debts,  according  to  the  priority  of  their  several  securities. — After  wl 
the  order  proceeds  to  give  some  directions  in  regard  to  the  creditors.  It  is 
vious  to  perceive  that  the  same  persons  being  heirs  and  likewise  next  of 
(though  they  took  only  in  the  latter  capacity)  occasioned  this  mistake  in 
Femon's  Report  of  the  case. 


(2)  1  Bro.  P.  C.  66. 
(y)  See  Petit  v.  Smith,  ante,  1  vol.  7. 


[  i»«  ] 

Caw  48.  THOMPSON'S  Case. 

Lord  Chan-  This  cause  being  at  issue,  a  commission  was  granted 

cellor  King,  examine   witnesses  at  Algiers,   in  AfricUy  where    (am 

2  Eq.  Ca.  Ab.  Others)  two  witnesses  were  examined  for  the  plaintiff. 

419.  pi.  12.  it  |y[i  Qi^^  that  before  the  execution  of  the  commission. 

A  commiBsion  ...                                                              ,                          . 

iwtng  granted  phiintiff  died^  but  neither  the  commissioners  nor  witaei 

witDC8««*at  ^^^  ^^y  notice  of  the  plsuntiff 's  death.    And  one  of  the  i 

Algien,  the  nesses  thus  examined  was  dead,  the  other  was  living.     ' 

DUiotiffdied,  '                                         ^ 
DT.wiiiiUy  ia  strictneiSy  Ua  tiiit  abated,  but  the  witnesses  were  examined- there  belare  a 
of  the  plaiatiir  's  death  }  the  exanunation  held  regular,  though  one  of  the  witnesses  waa  yet  U 
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plaintiff  thus  dying  before  the  execation  of  the  eommisnioi^  T^om eeav^ 
it  ira0  insisted,  that  the  suit  whs  thereby  abated,  the  execu-        \^^^* 
tioD  of  the  commission  for  that  reason  irregular,  and  that  the 
deposition  should  be   suppressed;   and  there  being  some 
doubt  about  the  feet,  the  court  referred  it  to  the  Master  (Mr. 
L^Mboum)  to  state  the  fact,  with  his  opinion  thereon. 

The  Master  stated  the  feet  to  be  as  above ;  together  with 
his  opinion,  that  the  depositions  were  regularly  taken,  it 
being  befixie  notice  giren  to  the  commissioners,  or  witnesses^        .        ^ 
liiat  the  plaintiff  was  dead ;  and  that  this  being  in  a  court  of 
equity,  and  done  to  satisfy  the  conscience  of  the  court;  the 
dqK>sitions  of  the  witnesses,  where  neither  the  witnesses  nor 
the  commissioners  had  notice  of  the  death  of  the  plaintiff, 
might  reasonably  be  of  as  great  weight,  as  if  the  plaintiff  had      [  ^^^  ] 
been  really  then  living :  otherwise  great  delay  and  expense 
might  ensue  to  the  suitor ;  and  as  to  the  witness  that  died 
after  examitiation,  if  his  depositions  were  to  be  suppressed,     -  '       ^ 
the  plaintiff,  by  the  act  of  God,  would  be  quite  deprived  of 
the  benefit  of  his  testimony ;  and  the  Master  grounded  his     • 
opbion  on  the  case  of  Sir  Randolph  Crew  v.  George  Fiemon, 
esq.;  (a)  where,  upon  a  commission  to  examine  witnesses^  (a)  Cro.  (tar. 
some  of  the  witnesses  were  examined  after  the  demise  of  the  \^y^^  ^qq 
Crown,  but  before  the  commissioners  had  notice  thereof,  and  Burchw.May- 
ike  commissioners  surceased  their  examination  after  such  ^  ^  ^^' 
nodce;  and  the  Lord  Keeper  [Coventry]  the  Justices  t/o;?^^, 
Yehertony  and   Crook ^  with  Mr.  Baron  Denham,  held  the 
examination  regular ;  and  the  Juds^es  further  held,  that  the  WitneBscs 

•  1  ..,.         -,    t»  ,  «.i,r         ^,       examined  m  a 

said  exammation  bemg  before  notice  of  the  demise  of  the  commissioa 
Crown,  the  witnesses  might  be  indicted  for  perjury  if  they  ^^J  of  ^thc " 
awore  felse;  in  regard  what  the   commissioners   did   was  crown,  but  bc- 
legal,  and  no  inconvenience  could  result  from  allowing  this  thweof,  \iable 
evidence  ;  whereas  if  it  were  to  be  adjudsfed  otherwise,  many  i°  ^  indicted 

'  ,  JO  ^  ^   for  perjury,  if 

trials,  verdicts  and  attainders,  where  the  proceedings  were  they  swear 
«fter  the  King's  demise,  but  before  notice  thereof,  would  be  ^^^' 
hegolar,  which  would  be  very  mischievous. 

Whereupon,  after  hearing  counsel  on  both  sides,  the  Lord 
Chancellor  said,  the  Master's  report  w^as  a  very  judicious  one,      ^ 
M  held  the  depositions  to  be  regularly  taken. 

Then  it  was  insisted  by  the  Attorney-General,  that  the 
deposition  of  the  witness  that  was  living,  and  who  might  be 
Examined  over  agsiriy  might  be  suppressed. 

fiat  his  LcM-dship  said,  he  would  make  no  difierence;  and     L  ^^'^  1 
^  thmi^  im  strictness'  &ere  was  an  abatement  l^  the 
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Thomhoh's  death  of  the  plaintiflfj  and  no  such  cause  m  €$$&,  as  iba 
Cve.  whidi  the  witnesses  had  been  examined;  yet  it  being : 
court  of  equity,  and  where  the  commissioners  and  witaei 
had  no  notice  of  the  plaintiff's  death,  it  could  not  in  rei 
or  justice,  affect  the  validity  of  the  depositions,  which  i 
thmfore  allowed  to  stand  in  toto,  as  well  with  regard  to 
witness  now  living,  as  to  the  witness  that  was  dead.(4r) 


(«)  And  see  Toth.  09.  where  depo-  ing  an  abatement  by  marriage  of  • 
sitioDf  were  ordered  to  be  published,  mide  plaintiff.  So  Smclmr  v.  Jmm 
notwithitanding  they  were  taken  dur*    Dick.  277. 


Case  40.  ^^^^  CARTERET  v.  PASCHAL. 

Lord  Chan-  Upon  the  marriage  of  Sir  JTiomas  BromsaU  with  Mi 

cellor  Kino,  deling,  articles  were  entered  into,  dated  the  7th  of  OcUi 

afS^^A*    ^704,  whereby  Sir  Thomas  BromsaU  covenanted  to  sd 

'    *    '     '  500/.  a  year  on  his  then  intended  wife  Mary  for  her  1 

for  her  jointure. 

Sir  Thomas  BromsaU,  soon  after  the  marriage,  died;  \ 
dame  Mary,  his  widow,  brought  her  bill  in  equity,  to  reeQ 
her  500/.  per  annum,  and  the  arrears  and  future  paymei 
And  whereas  the  Lady  BromsaU  had  agreed  to  buy  ii 
mortgage  on  part  of  the  real  estate  of  Sir  Thomas  JBromi 
comprised  in  these  articles ;  on  the  5th  of  March,  sepi^ 
AmuB,  it  was  decreed  by  the  Lord  Chancellor  Cowper,  t 
the  possession  of  certain  lands  mentioned  in  the  dec 
part  of  the  real  estate  of  Sir  Thomas  BromsaU,  and  wl 
was  liable  to  a  mortgage  before  made  thereof,  should 
forthwith  delivered  to  the  Lady  BromsaU  j  and  that 
tenants  thereof  should  pay  their  arrears  of  rents  and  6sA 
rents  to  her,  and  that  she  should  enjoy  the  same,  until 
[  108  ]  shoidd  be  reimbursed  what  she  should  have  paid  towards 
mortgage  on  the  estate,  with  interest,  and  likewise  all  am 
of  her  annuity  or  yearly  rent  of  500/.  with  costs,  and 
Master  to  see  what  the  same  should  amount  to. 

Lady  BromsaU  married  Doctor  Herbert;  whereupoii 
suit  bcdng  revived,  the  Master  reported  4527'*  1&*  7^  %o 
dne  for  the  arrears  of  this  rent  at  Le^-doj/,  1714;  wl 
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wtport  was  confirmed.    By  indenture  dated  the  9t]i  of  Jwie,   Lord  Cae- 
1729,  Dr.  Herbert  aBsigned  the  said  arrears  of  ^H^f.  lbs:  7d\ '      ^erbt 
mni  an  subsequent  arrears,  together  with  all  benefit  of  the    p  *  g-^, 
safd  decree,  and  the  proceedings  thereupon,  to  th6  Lord 
Carteret  and  Sir  Clement  Cotterellj  and  also  demised  the 
caid  annuity  or  yearly  rent  of  600/.  unto  them  the  said 
Xord  Carteret,  and  Sir  Clement  Cotterell,  for  ninety  years,  if 
J)octbr  Herbert  and  Lady  Bromsdll  his  wife  should  so  long 
Jive;  and  tiy  deed  poll  dated  the  12th  of  the  said  June,  17^; 
it  was  declared,  that  the  said  assignment  was  intended  to 
"west  the  property  of  the  said  debt  in  the  said  trustees,  in 
^rast,  that  after  the  Lady  BromsalVs  death,  and  not  before, 
^tJtey  should  pay  500/.  due  from  Doctor  Herbert  and  his  said 
"^rife,  to  Sir  Thomas  Cross,  Baronet ;  and  afterwards  should 
1337  9900/.,  to  the  Lady  Granville,  in  full  of  all  demands 
tiue  to  her,  and  in  trust  to  pay  the  residue  to  such  per- 
sons, and  in  such  manner,  as  he  by  his  deed  or  will  should 
Appoint, 

In  October,  1729,  Doctor  Herbert  died :  afterwards  Lad^ 
J^romMoll,  surviving  her  said  husband,  died  on  the  2d  of 

Under  tins  assignment  and  deed  of  trust  made  by  Doctor 
Herbert,  Sir  Thomas  Cross  claimed  his  debt  of  500/.  upon  a 
%oiid  due  from  Doctor  Herbert;  Lady  Granville  also  claimed 
"^hc  9900/.,  by  way  of  debt  due  from  the  said  Doctor  Her^     [  109  ] 


And  the  ansignment  being  voluntary  as  to  the  surplus,  the 
^^ueatkm  y^im,  whether  the  administratrix  of  Doctor  Herbert, 
wwM  the  defendant  Susannah  Herbert,  or  the  administra- 
of  Lady  Slromsall,  who  was  the  defendant  Elizabeth 
-^^Mckal,  was  entitled  to  this  surplus  ? 

And  first  it  was  admitted  on  all  sides,  that  if  a  man  in  his  A  mm  pos- 
^awn  right  be  entitled  to  a  bond,  or  other  chose  en  action,  he  S^e*n  iic. 
xuqr  naiign  it  withbut  any  consideration :  but  here,  it  wad  ^n>  ^Pj^  * 
taaidywaa  mekoM  en  action,  which  the  husband  had  only  in  ^^^it, 
«nriit  of  his  wife ;  in  which  case  he  had  no  (a)  absolute  title  ^^^s^  ^*- 

out  a  coon- 

to  it,  but  only  a  right  to  endeavour  to  reduce  it  into  posses-  deration.'  - 
tioojtf  lie  could,  during  the  joint-lives  of  him  and  his  wife :  l^^JntTi^i 
vhidi,  if  he  should  not  be  able  to  do,  the  same  would  of  Strafford, 
remain,  as  it  waii  originally  in  the  ^dfe ;  for  which  the  case 
in  %Pen^  401.  of  Burnet  w.  Kinaston^M  cited,  and  relied 
upos'tt  ia  point;  the* tourt  also  appearing^to  be  of  the  same 
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liOrd  Car** 
,^^^^  2dfy,  It  was  agreed,  that  where  the  baron  is  thus  enti 

V.  to  a  chase  en  actiorij  [D]  as  he  may  release  or  forfeit  it,  i 

Paschal,  he  should  assign  it  for  a  valuable  consideration,  (as  had 

sessed  ot'a'  doubtedly  been  done  in  the  principal  case,  in  respect  to 

chose  en  ac-  Tliomos  Cross  and  Lady  Granville.)  it  would  be  irood, 

tion  in  right  of  7  v  o 

his  wife,  may  assign  it  for  a  valuahle  consideration.    Secus,  as  it  seems,  if  there  be  no 

sideration. 

[  200  ]  Sdfyy  It  was  also  admitted,  that  in  the  principal  case  tl 
was  a  diversity  betwixt  the  arrears  of  rent  that  acci 
during  the  coverture,  and  such  as  had  grown  due  before 
coverture ;  and  that,  as  the  profits  of  the  wife's  land  wc 
belong  to  the  husband  during  the  coverture,  so  the  i 
issuing  out  of  the  land  during  that  time,  and  which 
payable  by  the  ter-tenant  in  respect  of  the  profits,  mi 
belong  to  the  husband;  for  which  reason,  the  authori 
say,  that  the  husband  may  alone  avow  for  rent  incui 

ass!  ^^"'  ^^'  during  the  coverture.(6) 

But  with  regard  to  the  decree  obtained  for  these  arr< 

by  the  husband  and  wife,  it  was  insisted,  that  this  did 

any  way  alter  the  case,   for  that   the   decree  was   but 

nature  of  a  judgment;  and  if  there  should  be  a  joint  ji] 

ment  obtained  by  the  husband  and  wife,  and  tlie  husband 

his  lifetime,  without   any  consideration,  should  assign 

this  would  not  preVent  the  judgment  (nor  by  the  same  rea 

a  decree)  from  surviving  to  the  wife,  if  the  husband  she 

die  first,  as  he  did  in  this  case ;  and  that  consequently 

administratrix  of  the  Lady  Bromsall  was  entitled. 

If  the  wife  has       The  Lord  Chancellor  took  time  till  the  next  day  to  c 

*^d^t^*°^l      sider  of  it,  when  he  declared  it  to  be  his  opinion,  that' 

tended  upon     Only  Sir  Thomos  Cross  and  Lady  Granville^  (in  trust 

husband  may    ^hom  this  assignment  was  made)  as  they  were  just  credit 

assign  it  with-  and  for  a  valuable  consideration,  were  entitled  to  the  bei 

out  ajconsi- 

deration ;  so  if  a  judgment  be  given  in  trust  for  a  feme  sole,  who  marries,  and  by  coi 

of  her  trustees  is  in  possession  of  the  land  extended,  the  husband  may  assign  over  tbi 

tended  interest ;  and  by  the  same  reason,  if  the  feme  has  a  decree  to  hold  and  enjoy  1 

until  a  debt  due  to  her  is  paid,  and  she  is  in  possession  of  the  land  under  this  decree, 

marries ;  the  husband  may  assign  it  without  any  consideration ;  for  it  is  in  nature  o 

extent. 

[D]  It  IS  to  be  observed,  that  in  all  cases  where  a  husband  makes  a  settlen 
of  his  own  estate  on  his  wife,  in  consideration  of  her  fortune  ;  the  wife's  port 
thoagh  consisting  of  choses  en  action^  and  though  there  be  no  particular  ag 
ment  for  that  purpose,  is  looked  on  as  purchased  by  him,  and  will  go  to  his  i 
tutors.  Precedents  in  Chancery^  63,  Cleland  v.  Cleland^  and  2  Vern,  i 
Blots  and  Martin  v.  Lady  Hereford,  The  same  point  appears  to  have  been 
termined  by  the  Lord  Cowper  in  the  case  of  Packer  v.  IVyndhamj  Mich.  Vs 
according  vto  the  author's  Report  of  that  case.    Pre.  Cha.  412. 
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of  floch  assignment  i  but  that  also  considering  how  this  case   Lord  Car- 
wis  ^circmnstanced^  even  the  voluntary  assignment  of  the       teret 
smplus  of  the  arrears  by  Doctor  Herbert  altered  the  pro-    p a,chal 
perty^  and  would  entitle  his  administratrix  thereto  in  pre-     r  ^^q^  -i 
ference  to  the   administratrix  of  the  Lady  Bmmsall ;   for 
that  the  decree  said^  the  Lady  Bromsall  should  hold  and 
enjoy  the  premisses  until  paid^  and  that  the  tenants  should 
attorn  to  hei'.    Now  it  was  admitted^  that  under  this  decree 
Doctor  Herbert  and  his  lady  were  in  possession  until  the 
Doctor's  dqath ;  the  consequence  of  which  was^   that  this 
was  an' equitable  extent,  and  to  be  taken  as  it  would  be,  were 
it  a  1^^  extent ;  in  which  case  it  would  be  very  plain,  that 
tbe  husband  alone  might  have  assigned  the  extended  inte- 
rest, as  in  the  present  case  he  had  done ;  that  suppose  a 
judgment  be  given  to  A.  in  trust  for  a  feme  sole,  who  mar- 
ried; and  the  cognizee  of  the  judgment  in  trust  for  the  wife, 
and  the  wife  thereupon,  by  the  consent  of  such  trustee,  is  in 
possession  of  the  land  extended ;  surely  the  husband  in  such 
case  might  alone  assign  over  this  extended  interest,  as  he 
might  the  trust  of  a  term  to  which  his  wife   is   entitled; 
according  to  a  solemn  resolution  of  this  court,  and  which 
was  affirmed  in  the  House  of  Lords  in  (a)    Sir  Edward  (a)  i  Vera.  7. 
i  umer  s  case.  t^ ^^r  v.  Sa- 

myne,  Pre.  Cha.  419.  Packer  v.  Wyndham. 

Wherefore  his  Lordship  was  of  opinion,  first,  that  Sir  2Tio- 
mas  Cross  should  be  paid  the  money  due  on  his  bond ;  next, 
that  the  hady  Granville  was  entitled  to  her  3900/.,  and  that  the 
surplus  of  the  arrears  did  belong  to  the  administratrix  of 
Doctor  Herbert,  and  not  to  the  administratrix  of  his  wife  the 
Lady  Bromsall.  (1)  (x) 

lliis  decree  was  afterwards  affirmed  in  the  House  of 
Lords.  (2) 

(1)  Vide  Squib  v.  fVi/nuy  ante,  1         (2)  4  Bro.  P.  C.  168. 
101978. 


(jc)  And  see  Mitford  v.  Mitford^  9  Ves.  87,  98.  and  Bosvil  v.  Brander, 
nte,  1  voL  458. 


ui 
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Case  50.  BROWN  ET  UX*  v.  ELTON. 


Lord  Chan-                     On  an  Appeal  from  a  Decree  at  the  Rolls. 
cellor  Kino.  

2Eq.  Ca.  Ab.  SiB  John  Btown  married  a  young  gentlewoman,  who  hi 

2J1-  pl- W-  legacy  of  400/.  left  her,  payable  at  her  marriage.     Sir  J 

wife  irae  for  a  Btown  demanded  the  legacy,  but  the  executor  refused  to 

th^w^S'^Th^  ^*>  unless  some  settlement  or  provision  were  made  for 

court  will  not  lady :  but  on  those  terms  ofiered  to  pay  the  legacy, 

pament  of  it,  John  refused  to  make  any  settlement,   (nor  as  yet  hai 

unless  the  hu8-  made  any)  and  with  his  wife  brought  this  bill  fop  the 

band  makes  i\      % 

tome  settle-     covery  of  the  legacy. 

nwnt  on  the         rj^^  ^^^^^  j^^j^g  g^st  heard  at  the  Rolls,  it  was  then 

dered,  that  the  plaintiff,  Sir  John,  should  make  his  propc 
before  the  Master,  and  should  also  pay  the  costs  of  the  i 
in  r^^d  it  appeared  that  the  defendant,  the  executoi 
well  before  the  bill  was  brought,  as  also  by  his  answer,  oil 

r  203  1      ^  P^y  ^^^  ^^g^^Yi  ^^  ^^^  John's  consenting  to  make 
settlement  on  his  lady. 

And  now,  on  Sir  John^s  appealing  from  this  decreed 
Lord  Chancellor,  it  was  insisted  by  the  Attorney-General 
Mr.  H^illes,  that  this  being  a  legacy  given  out  of  a  pers* 
estate  only,  the  plaintiff  and  his  wife  might  have  sued  for 
same  in  the  spiritual  court,  and  recovered  it,  without  \h 
tied  down  to  any  terms  of  making  a  settlement ;  and  n 
aures  of  justice  ought,  as  much  as  possible,  to  be  uniform 

2' 
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confflfitent  in  all  courts;  that  as  this  was  a  mere  personalty^      Baowir 
which  the  husband  might  release^  (a)  the  imposing  terms      ^  ^' 
upon  him  was  taking  from  him  the  benefit  of  the  law.    Be-  /  %  ^^  ij 
sides,  400/.  was  a  small  sum  to  require  a  settlement  for ;  and  next  case  pn- 
there  have  been  instances  (Z^)  where  equity  has  refused  to  5^^',^., 
compel  the  laying  out  very  small  portions ;  that  since  the  herce,  ante, 
executor  had  admitted  assets,  he  was  rather  to  be  looked  on     * 
as  a  debtor  for  this  400/.  than  as  a  trustee ;  and  supposing  it 
to  be  the  case  of  a  common  debt,  it  must  seem  a  pretty 
strange  defence  made  by  a  debtor,  when  sued  by  his  creditor, 
to  say,  ^'I  will  not  pay  your  debt,  because  you  have  not  made 
**  a  jointure  or  settlement  on  your  wife/' 

In  answer  to  which  it  was  urged  for  the  defendant,  that 
those  who  would  have  equity,  ought  to  do  equity ;  that  where 
the  husband  could  recover  the  wife's  portion  at  law,  equity 
^^ould  not  interpose,  so  as  to  compel  a  settlement  or  provi- 
sion for  the  wife :  but  where  the  husband  comes  here  to  be 
^sisted  in  recovering  his  wife's  portion,  this  court  may  give 
Uieir  assistance  on  what  terms  diey  shall  think  reasonable,      [  904  ] 
^d  nothing  can  be  more  reasonable  than  that  care  should 
be   taken  to  make  a  proper  provision  for  the  wife,  and 
tile  issue  of  the  marriage ;  that  agreeable  to  this  has  been 
Qie  constant  practice,  as  in  2  Vern^  494.  Lady  Oxenden's 
c«ise^  -where  it  is  said  by  the  Lord  Keeper  [ffright^  that  a 
Court  of  equity  will  oblige  a  husband,  who  comes  there  for 
his  wife's  portion,  to  mi^e  a  settlement  upon  her  by  way  of 
Jointure,  or  to  secure  a  maintenance  to  her,  in  case  she  sur- 
^Tes.     So  in  2  Vem.  626.  Lupton  et  Ux'  v.  Tempest  et  a/', 
^  diversity  is  taken  by  the  Lord  Cowper,  between  a  husband 
Qaid  'vrife's  coming  into  equity,  to  demand  an  execution  of 
the  trust  of  a  real  estate,  (in  which  case  the  court  will  make 
Ho  terms  with  the  husband,  forasmuch  as  when  the  wife  has 
xecovered  the  estate,  Ae  may  keep  it ;)  and  where  a  husband 
Biies  there  for  a  personal  demand,  in  right  of  his  wife ;  be* 
cause,  as  this  latter,  when  recovered,  will  belong  to  the  hus- 
hand,  therefore  this  court  may  insist  upon  terms,  as  being  in 
diminution  of  his  right.    Also  the  case  of  Jacobson  v.  fPil" 
JSoms  (a)  was  cited,  where  the  husband  was  a  bankrupt,  and  r^  VoLr.382. 
entitled  to  a  legacy  given  to  his  wife  dum  sola,  and  the  as- 
signees under  the  commission  sued  for  this  legacy ;  where- 
^Qpon  the  Lord  Qnoper^  and  after  him  the  Lord  Macctes/kldj 
Reined  yelief,  until  some  provision  was  made  thereout  for  th^ 
^^fe;  for  that  the  assignees  under  the  commissioii  could;  b® 


dM 
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Brown    v  in  no  better  condition  than  the  husband^  the  bankni 
'  ^*  self  J  and  he  would  not  have  been  entitled  thereto 

Eltok.  providing  for  his  wife.  So  in  the  case  of  Dod  v.  1 
the  last  day  of  petitions  before  the  present  Lord  Chi 
the  husband  was  not  allowed  to  have  his  wife's  portic 
out  first  making  his  proposals  before  a  Master^  in  or 
settlement  or  provision  for  her. 

Neither  was  it  material^  what  the  spiritual  cour 
have  done,  had  the  husband  and  vrife  applied  there  fo 
gacy ;  since,  as  this  was  the  constant  practice  of  thi 
and  a  reasonable  one  too,  there  could  be  no  colour  to 
different  rule  here  from  what  had  been  observed  in  lik 
and  though  the  sum  was  but  400/.,  still  it  was  i^ometh 
might  serve  to  supply  the  wife  with  the  bare  necess 
life ;  that  the  defendant,  the  executor,  could  not  b 
dered  as  a  mere  stranger,  for  he  was  related  to  the  \i 
consequently  under  a  double  obligation,  both  as  her 
and  trustee,  (every  executor  being  a  trustee  for  the  p 
ance  of  the  will)  to  see  her  provided  for  in  the  most  b< 
manner. 

Lard  Chancellor :  I  found  it  to  be  the  practice  at  n 
ing  into  this  court,  to  enforce  the  husband,  before  he  i 
by  the  aid  (1)  of  equity  his  wife's  portion,  to  make  a 
ment ;  and  as  such  practice  has  so  long  obtained,  I  si 
at  this  time,  take  upon  me  to  alter  it ;  although  it  s 
(a)  See  Milner  break  in  upon  the  legal  (a)  title,  which  the  husband 
his  wife's  personal  estate;  and  this  method,  howc 
tended  originally  as  a  cautionary  provision  in  favoui 
wife,  has  sometimes  proved  inconvenient,  but  yet 
and  long  usage  have  sufficiently  established  it ;  neve 
I  will  reverse  that  part  of  the  decree  l)elow,  which  or 


V.  Colmer, 
2  vol.  642. 


(1)  Vide  Harrison  V,  Buckle  J 1  Stra. 
330.  Milner  v.  Colmer^  ante,  2  vol. 
639.  Adams  v.  Pierce^  ante,  11.  JeW" 
son  V.  Moulsouy  2  Atk.  420.  Attorney^ 


General  v.    WhorKood^    1  V 
Jacobson  ▼.  Williams^  ante,  1 ' 

iy) 


iy)  Where  the  wife  has  only  a  life 
Interest,  the  coart  will  not  compe]  a 
settlement  by  the  husband,  unless  in 
case  of  his  insolvency  or  desertion  of 
his  wife,  or  other  extreme  misconduct; 
nor  will  they,  except  for  the  above  rea- 
sons, deprive  him  of  the  interest  of  his 
wife's  fortune,  although  he  refnse  to 


make  a  settlement.  Bond  v.  S 
3  Atk.  20.  Slecchv.  Thoringto 
sen.  560.  Like  v.  Bere^ord 
511.  Macaulay  v.  Philips y  4 
Wright  V.  Morlat/,  1 1  Ves.  14, 
ton  V.  Nowellj  1  Cox  229,  J 
Cordelia  5  Mad.  156. 
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plaintiff.  Sir  John  JBrown^  to  pay  costs  to  the  defendant ;  for      Browk 
I  will  not  condemn  a  man  to  pay  costs  for  insisting  upon  a      ^' 
Tigbty  which  the  law  gives  him :  so  let  there  be  no  costs  [A]      r  ^Qg  \ 
on  either  side :  but  as  the  plaintiff^  Sir  John  Brown,  now  One  ought  not 
offers  to  make  a  settlement  upon  his  wife,  that  settlement  5^^*^^^ to 
most  be  made  at  his  own  charge.  costs  in  this 

court,  for  in- 
sisting on  a  right  which  the  law  gives  him. 

f  A]  Sed  queer*  the  equity  of  this  part  of  the  decree,  whereby  the  executor 
was  to  pay  costs  out  of  his  own  pocket,  (that  being  the  consequeuce  of  ordering 
no  costs  on  either  side)  for  a  conduct  which  the  court  itself  has  ever  approved 

oC(x:j 

(x)  Taylor  v.  Glanvillcy  3  Mad.  176. 


KIGHTINGALE  AND  OTHERS  v.  EARL  FERRERS-    Case  51. 

KoBRRT,  lat^  Baron  (afterwards  Earl)  Ferrers^  was  seised  Sir  Joseph 
for  his  life  only  of  his  family  estate^  with  remainder  to  his      Jekyll, 
fcst,  &c,  son  in  tail  male  successively.    The  Lord  Ferrers      i[*^!f  "^t?^ 
had  several  sons,  the  first  of  whom,  named  Robert j  was  an 

infant  of  about  seventeen ;  and  a  very  advantageous  match  tenantVor'lifc 

being  tf^eed  upon  betwixt  the  said  eldest  son  and  the  only  remainder  to 

daughter  of  Sir  Humphrey  Ferrers,  articles  were  entered  withrcmaia-' 

into  dated  26th  of  September,  1688,  and  the  Lord  Ferrers  f^"^?^^^'  .'"'• 

*  '  ^  ^  son  IS  aa  in- 

and  his  eldest  son  Robert  were  parties  to  and  sealed  the  said  faat,  and  on 
articles^  whereby  the  Lord  Ferrers  covenanted,  that  he  and  ous^proposff" 
his  said  eldest  son  should  within  a  year  after  the  son  should  ^^r  the  son's 

-  ,      ^  ,      .1  1  marriage,  the 

come  of  age,  by  fine  or  recovery,  or  such  other  good  convey-  father  and  in- 
aoces  or*assurances  as  the  young  lady's  counsel  should  advise,  fj^^a*''^  ^^^^ 
convey  and  settle  the  bulk  of  the  family  estate,  as  to  all  the  articles,  and 
premises  (except  the  manors  of  Asttvell  and  Falcott)  to  the  covenants^  ^ 
Qse  of  the  Lord  Ferrers  for  life ;  and  as  to  the  manors  of  *^»^  within  a 
^stwell  and  Falcott,  from  the  time  of  the  fine  and  recovery  aon's  coming 
^uSbied^  and  as  to  the  rest  of  the  premises  from  the  death  of  [2e*^gn^^® 
^^  Lord  Ferrers,  to  the  use  of  the  said  Robert*  Shirley  for  will  join  in  a 
Kfe,  remainder  to  his  first,  &c,  son  in  tail  male  successively,,  vel^^f  the^^ 
^^^xnauider  to  the  use  of  his  younger  brothers  for  their  lives  femUy  esute 

.^  .  to  di7er8  uses. 

?Vs  iofinf  son  ^eals  tbe  deed,  and  within  a  year  alter  he  cornea  to  age,  joint  with  hit  father 
^  a  fine  and  recovery  \,  the  i^fluit  soa'a  ttaling  of  thcae  articloa  not  tnfficiMit  to  declare  ti|o 
of  the  fine  and  r«coTtry.  [  #  207  } 
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successively,  with  a  power  to  the  Lord  Ferrers,  the  father, 
ji^j        revoke  all  the  uses  except  those  limited  to  his  eldest  son,  anc> 
FsBE^8«    lus  then  intended  wife,  and  their  issue  male. 

The  marriage  took  effect,  and  the  infant  eldest  son,  havi 
thus  during  his  iufwcy  sealed  this  deed  together  with  faiiK^  ^fj 
father,  afterwards  came  of  age,  and  pursuant  to  the  covenan*^.crs3]t 
within  the  year  after  coming  of  age,  (viz.)  in  Michaelnuu^si^ai 
term  then  next  following,  joined  with  his  father  in  levying  s  -^  a 
fine  and  suffering  a  recovery :  but  there  was  no  deed,-  Bttf^jj^^ott 
the  most  diligent  search,  to  be  found,  for  leading  the  uses  cc^  of 
this  fine  and  recovery.  Afterwards  the  Lord  Ferrers  re^^>— re- 
voked the  uses  of  all  the  premises  limited  to  his  younge^^-^er 
sons  and  their  issue,  except  as  to  the  manors  of  Jlstwell  an^^zs^d 
Falcott.  Robert  Shirley  the  eldest  son  soon  after  died,  ai^  as 
did  also  his  said  wife,  leaving  issue  only  one  daughter,  sinc::^  Mict 
married  to  the  present  Earl  of  Narthampton.  And  the 
Earl  Ferrersj  and  also  the  sons  that  were  elder  than  the 
^ent  £arl  Ferr^Sy  (who  had  been  found  a  lunatic)  were  dean^^g'^ 
without  issue  male. 

This  matter  was  formerly  stirred  before  the  Lord  MSng^^^^i 

who  was  of  opinion,  that  the  said  articles  could  be  intended' -^'^^^ 

as  preparatory  only  to  something  further,  and  would  not  o^:^'   ^^ 

themselves  amount  to  a  declaration  of  the  uses.     But  now^  ^^^ 

coming  on  again  before  his  Honour, 

On  behalf  of  the  present  Earl  Ferrers  it  was  objected,  that^^^^^^ 

[  208  ]     these  articles,  that  were  executed  by  the  Lord  FerrerSy  ibmM:^^^^ 

fiither,  and  his  infant  son,  were  sufficient  to   declare  Hipm:^^^ 

uses  of  the  fine  and  recovery. 

tke  deed  of  ao      First,  For  that  an  infant's  deed  is  not  void^  but  only  void- 

Toldabk.  ^      ^^  •  f^  which  reason  an  infant  cannot  plead  non  esi/actwm^  ^^^ 

to  his  deed,  as  a  feme  covert  may. 

Secondly,  Because  when  the  infant  in  the  principal  caopg^  ^^ 
sealed  the  deed,  though  there  was  no  covenant  from  him  to^  -  ^ 
levy  the  fine,  and  suffer  the  recovery  and  declare  the  uset^^^*-^ 
thereof,  (these  covenants  being  only  his  father's;)  yet  tbrnM^^-^^ 
ipfant  son's  sealing  and  executing  the  deed  bad  this  effect ^^^^^^ 
(tnz.)  to  shew  his  consent  to  the  deed,  and  consequently  hi^i-^  * 
tfgreepient  that  the  fine  and  recovery  should  enure  to  tkx^^^^ 
uSjBS  of  the  deed.  And  supposing  that,  after  this  declaratioi::^^^''^^ 
of' the  uses  by  the  father,  Uie  son  had  said  no  moce  in  th^-^^*^^ 
deedi  th^n  that  he  consented  and  agreed  that  the  fi^e  anc^-^^" 
recovery  should  be  to  these  uses ;  this  would  have  l^cen  suf-3t  ^-^ 
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jBcient  to  have  declared  the  uses^  and  surely  thus  much  was    NxWTi9* 
iiDliUed  by  the  in&nt  son's  having  executed  the  de^.  ^^^ 

Thirdijjf,  That  a  very  slight  thing,  and  words  though  very         £^1 
improper,  \nll  yet  serve  to  declare  the  uses  of  a  fine  or  reco-    FER|i]s|if  • 
Teiy^  which  require  no  set  form  of  words  for  that  purpose.  No  precise 
bat  only  enough  to  shew  the  intent  of  the  parties.   Now  here  requiiSte^'^ 
was  sufficieiit  evidence  of  such  intent :  and  though  this  was  declare  the 
done  by  an  in&nt ;  yet  when  the  infant  came  of  age,  and  had,  and  recovm, 
within  the  exact  time  lunited  by  the  articles,  levied  a  fine  %^^^^' 
and  suffered  a  recovery;  as  his  execution  of  the  deed  before  meaning  of  the 
shewed  his  original  intention  to  be,  that  the  fine,  &c.  should  P*^«»»PP«*^ 
1^  to  those  uses :  so  his  joining  with  his  father  in  the  fin^ 
and  recovery,  as  soon  as  he  came  of  age,  manifested  a  con«      [  209  ] 
Unuaooe  of  such  intention.    And  as  a  proof  that  an  infant's 
deed  mb  not  void,  but  voidable  only,  the  common  case  was 
mientiQiied  of  an  infant's  making  a  lease,  reserving  ^  rent^  this 
leas^  is  liable  to  be  avoided :  but  if  the  infant  comes  of  age^ 
and  ^cepts  the  rent,  such  acceptance  afi&rms  the  lease,  wd 
^oakes  the  same  unavoidable. 

Fburthly,  The  infant  son's  continuing  in  possession  of  the 
i^apors  of  Astwell  and  Falcotty  after  he  came  of  age,  to  which 
manora  he  could  have  no  title  during  his  father's  life,  but 
Under  the  articles  and  deed  of  uses  of  this  recovery,  was  said 
to  be  a  sufficient  assent  to  the  articles. 

Fiflhfyy  Suppose  the  son  had  been  an  infant  as  well  at  the 
tune  of  the  recovery,  as  when  the  articles  were  exe^puted,  thiS( 
had  heea  good,  and  the  recovery  unavoidable  after  he  came 
of  age ;  and  it  surely  could  not  make  the  case  worse,  that 
the  son  was  of  age  when  he  suffered  this  recovery. 

Farther:  That  the  infant's  suffering  a  recovery  in  com- 
pliance with  the  father's  covenant,  was  stronger  than  a  matter 
in  pais  ;  as  in  the  case  before  put  of  an  infant's  accepting  of 
rent  after  he  came  of  age,  upon  a  lease  made  during  his 
infancy. 

3f aster  of  the  Molls.  Though  slight  words  will  declare  the 
Use  of  a  fine,  &c.  yet  here  are  no  words  at  all  used  by  the  in- 
&nt  son,  who  did,  it  is  true,  join  with  his  father  in  executing 
the  articles ;  but  it  was  the  Lord  Ferrers^  the  father  only,  who 
Covenanted,  that  he  and  his  son  would  levy  the  fine  and  suffer 
the  recovery  to  these  uses.  The  most  then  that  can  be  made 
of  this  case  is,  that  here  is  a  fine  and  recovery  by  the  father 
^od  son,  the  one  tenant  for  life,  the  other  a  remainder  man  [  2io  ] 
in  tiul  5  and  the  uses  are  declared  by  the  father,  the  tenant  for 
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"NiGHTiN-  life  only,  which  can  no  way  affect  the  uses  of  the  remaindet 
^^^^  in  tail.  Neither  can  it  be  reasonable  to  interpret  the  son'fi 
Earl        sealing  a  deed  (so  blind  and  uncertain  in  its  nature)  to  devest 

Ferrers,  such  infant  son  of  the  inheritance  of  this  great  estate,  and  to 
make  him  but  tenant  for  life  thereof.  The  case  put  of  an 
infant's  affirming  a  lease  for  years  made  during  his  infancyj 
by  acceptance  of  the  tent  after  he  comes  of  age,  is  not  simi- 
lar; because  there  the  rent  is  in  lieu  of  the  profits  of  the 
land ;  whereas  in  the  principal  case  no  rent  was  reserved, 
nor  any  inheritance  given  to  the  son  in  return  for  the  inhe- 
ritance of  this  great  estate  which  the  other  side  wouli  con- 
strue him  out  of.  (1)  Besides,  this  is  a  stale  point, 'giveii  tip 
by  Earl  fTashington,  the  present  Earl's  elder  brother,  Who 
gave  the  Earl  and  Countess  of  Northampton  16,000/.  to 
join  in  a  fine  and  recovery,  to  re-settle  the  whole  family 
estate,  which  accordingly  has  been  done  in  a  solemn  manner, 
and  some  provision  (though  a  small  one)  has  been  made  for 
the  unfortunate  present  Earl  the  lunatic.  Wherefore  the 
Master  of  the  Rolls,  agreeable  to  the  opinion  of  the  Lord 
King,  disallowed  and  over-ruled  this  claim,  as  likely  to  put 
the  lunatic  Earl  to  an  unprofitable  expense  and  an  unsuc- 
cessful suit.  [B] 

[B]  Sir  Peter  Temple  tenant  for  life,  remainder  to  his  son  Richard  Temple 
for  life,  remainder  to  his  first,  &c.  son  in  tail.  Sir  Pelcr  Temple  by  indenture 
tripartite  (between  Sir  Peter  of  the  first  part,  Richard  of  the  second  part,  andL 
J.  S.  of  the  third  part)  cov^anted  to  levy  a  fine  of  the  premises  :  but  Richardk 
the  son  did  not  join  in  any  covenant  in  the  deed,  nor  in  the  fine,  but  staled  thai 
deed.  And  by  Hale^  Chief  Justice.  This  can  be  no  surrender,  in  regard  thcs 
remainderman  cannot  surrender,  but  only  release  to  the  tenant  for  life.  And  the 
bare  sealing  the  deed  by  Richard  the  son  will  neither  surrender  nor  release  bis 
estate ;  conseqiiently,  the  contingent  remainder  to  the  first,  &c.  son  is  preserved i 
there  being  a  right  of  freehold  subsisting  in  Richard  the  son,  for  the  supporting 
of  this  right.     Hales  v.  Risky^  3  Keb.  326,  759,  818. 


(1)  Sed  vide  Cannel  v.  Buckle^  ante,  2  toI.  244.  as  to  the  contracts  of  infan^j 
in  consideration  of  marriage. 
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iind  Lechmere,  Esq.  Nephew 

Heir  of  the  late  Lord  Lech-5^  Plaintiff.  Case  5% 

e, 

les   Earl   of  Carlisle^   Eliza- 
i    Lady    Lechmere,   Widow  ^  jj^^^^^^^^^ 
Administratrix  of  the  Lordr 
hmere^  et  al*, 

bill  wa8  brought  by  the  nephew  and  heir  of  the  late  Sir  Josepa 

Lechmere^  to  compel  a  specific  performance  of  mar-     Jekyll, 
_^-  1^  Master  of 

*^^^^*-         .  the  RoU.. 

>n  the  marriage  of  Nicholas  late  Lord  Lechmere,  with  q^  ^^  f^^^ 

idy  Elizabeth  Hmvard^  one  of  the  dauschters  of  the  de-  80. 

\t  the  Earl  of  Carllsley  articles  were  entered  into,  dated  aiTpi.  42. 258. 

of  ^prily  1719,  whereby,  reciting  the  said  intended  P*-  Iq,^^?' ^** 

ige^  the  Earl  of  Carlisle  covenanted  to  pay  the  Lord  Money  agreed 

fiere  6000/.  as  the  portion  of  his  said  daughter,  and  the  \l  und  IaTii' 

Lechmere  covenanted  for  himself  and  hb  heirs,  with  *>«  taken  as 

Q  trustees,  within  a  year  after  his  marriage,  to  lay  out  the  heir,  ^nd 

id  6000/.  and  24,000/.  of  his  own  money,  in  the  pur-  "o  difference 

•     i»        •  where  the  mo« 

of  freehold  lands  and  tenements  m  fee  simple,  in  pos-  ney  thus 

Q  in  the  South  part  of  Great  Britain,  with  the  consent  uw^lfuuii'd 

Earl  of  Carlisle  and  the  Lord  Morpeth,  their  executors  »ettled  is  de- 

iministrators  ;  the  lands  when  purchased  to  be  settled  hands  of^trus- 

use  of  the  Lord  Lechmere  for  life  sans  waste,  remain-  pce8,and  where 

it  remains  m 

trustees  and  their  heirs  during  his  life  to  support  con-  the  hands  of 

it  remainders,  and  after  the  Lord  Lechmere's  death,  in  {Jr  :*^thc°*^" 

to  pay  800/.  per  annum,  clear  of  all  charges,*  (except  apjement 

mentary  taxes)  to  the  defendant  the  Lady  Elizabeth  both  cases, 

irrf,  his  then  intended  wife,  for  her  jointure,  and  after  *°^  making  it 
etermination  of  these  respective  estates,  remainder  to  r  ^^j^^  1 
rst,  &c.  son  of  the  marriage  in  tail  male,  remainder  to 
«8  for  500  years,  to  raise  portions  for  daughters  of  the 
age,  remainder  to  the  Lord  Lechmere  in  fee.  The  500 
'  term  to  be  void  if  no  daughter ;  and  imtil  the  purchase 
,  the  Interest  to  be  paid  to  the  several  parties  that  would 
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LscHXs&x   have  been  entitled  to  the  rents  and  profits  of  the  land  whs 

^*  purchased,  at  the  rate  of  5/.  per  cent. 

Cauisle.       '^^  marriage  took  eflfect,  and  the  Lord  Carlisle  paid  400C 
part  of  the  portion  to  the  Lord  LechmerCf  and  gave  his  boa 
for  the  remaining  2000/.  which  had  also  been  since  pud 
the  defendant  the  Lady  JLechmere. 

The  Lord  Lechmere  was  seised  of  some  lands  in  fee  at  tE 
time  of  the  marriage  of  about  300/.  per  annum,  and  after  Ic 
marriage  purchased  some  estates  in  fee  of  about  iOOL  pera^ 
num,  and  some  estates  for  lives,  and  other  reversionary  esta^ 
in  fee,  expectant  on  Uves,  and  contracted  for  the  purchase 
some  estates  in  fee  in  possession,  and  on  the  18th  of  «/i 
1727^  died  intestate,  without  issue,  and  without  having 
a  settlement  of  any  estate.  None  of  the  purchases 
contracts  were  made  by  the  I/:)rd  Lechmere  with  the 
sent  of  the  trustees.  Mr.  Lechmere,  his  Lordship's  neph^  * 
and  heir,  brought  this  bill  to  have  a  specific  performanofcr 
the  articles,  and  the  30,000/.  laid  out  as  therein  is  agrc^ 
and  to  have  interest  at  the  rate  of  5/.  per  cent,  in  the 
time. 

The  defendants  in  their  answer  insisted;  that  the 
[213]  Ijechmere  intended  only  a  provision  for  the  lady  and  " 
issue  of  the  marriage :  and  the  plaintiff  claiming  under  '^ 
limitation  of  the  remainder  in  fee  to  the  right  heirs  of  '^ 
Xiord  Lechmere,  the  articles  as  to  him  were  voluntary,  ^ 
therefore  ought  not  to  be  carried  into  execution  in  his  favc^ 
to  the  prejudice  of  the  widow  and  next  of  kin;  that  — " 
whole  real  estate  of  the  Lord  Lechmere,  or  at  least  so  mu^ 
as  was  purchased  or  contracted  for  after  the  marriage,  sho^ 
be  subject  to  the  lady's  jointure  of  800/.  per  annum,  mt- 
that  the  whole  30,000/.,  with  the  rest  of  the  personal  estift^'1 
should  be  distributed  according  to  the  statute. 

Upon  this  case  Sir  Joseph  Jekyll,  Master  of  the  RoUs 
after  deliberation,  thus  delivered  his  opinion. 

The  question  upon  these  articles  is,  whether  the  heir  at 
law  be  entitled  to  have  this  30,000/.  taken  out  of  the  pe^ 
sonal  estate  and  invested,  pursuant  to  the  articles ;  or,  ii 
other  words,  whether  the  same  be  to  be  talcen  as  land  ?  am 
I  hold  that  it  must,  for  these  reasons  : — 

First,  For  that  the  Lord  Lechmere  was  compellable  ii 
equity  to  lay  out  this  30,000/.,  and  settle  it  agreeably  to  th 
articles. 

Secondb/j  Because  tb$  Lord  Lechmere  living  after  the  yea 
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^thin  which  time  the  purchase  was  to  be  made  and  settled^   LtcmnOLt; 
hii  broken  his  covenant.  ^« 

Thirdly y  For  that  in  consequence  thereof,  the  trustees    g^Jrl-rL^ 
iDi|;ht  have  brought  their  bill,  and  have  compelled  his  Lord- 
^p  in  his  lifetime  to  make  such  purchase  and  settlement. 

Fourthly,  For  that  the  trustees  not  commencing  their  suit 
in  equity,  or  at  law,  shall  not  prejudice  any  person  entitled 
to  have  this  settlement  made.    And, 

Fifthly  J  In  regard  the  land  descended,  and  which  waa      [2141' 
uuler  the  value  of  what  the  Lord  Leehmere  was  bound  to 
settle,  shall  not  be  taken  for  or  towards  a  satisfkction  of  the 
hods  articled  to  be  settled. 

With  respect  to  the^r^^,  it  is  most  plain,  and  according^ 
to  the  express  words  of  the  articles,  that  the  Lord  Leehmere 
was  bound  to  lay  out  the  sum  of  30,000/.  in  the  purchase  of 
ireefaold  lands  in  fee  simple,  and  to  settle  them  pursuant  to 
the  articles,  and  this  within  a  year  after  the  date  of  the  arti- 
eki:  this  seems  so  evident,  that  nothing  will  be  attempted 
to  be  aaifl  against  it. 

yUy,  It  seems  almost  equally  clear,  that  the  Lord  Lechr- 
meNfs  not  having  made  this  purchase  and  settlement  within 
a  year  was  a  breach  of  his  covenant.  It  has  indeed  been  ob- 
jected, that  something  was  to  be  done  previously  by  the 
tmstees,  (viz.)  that  they  were  to  consent :  but  my  opinion 
IB)  that  the  trustees  were  not  to  do  the  first  act :  the  Lord 
Lfckmtre  ought  to  have  proposed  his  purchase  and  settle- 
ment, upon  which  the  trustees  were  to  Iiave  signified  their 
igrccBient  or  disagreement  thereto ;  whereas  in  the  present 
Ctte  it  is  not  pretended  his  Lordship  made  one  single  step* 
t9«ard»  this  settlement ;  consequently,  he  had  broken  his 
cofenant. 

3ftf)r,  The  covenant  being  thus  broken  by  the  Lord  Lech^ 

f^erej  the  tmstees  might  either  have  brought  an  action  at  law 

QD  the  covenants,  or  &  bill  in  equity,  to  have  compelled » 

fedfic  performance  thereof.    The  wife's  fortune  had  been 

nbanoed,  (viz.)  40002.  in  money,  and  2000/.  secured  by 

koad;  so  that  the  trustees  had  plainly  this  power :  but  it  ia     r  ^15  l 

probable  they  thought  all  was  safe,  and  that  the  Lord  Lech- 

ffiere  was  well  able  (as  indeed  he  was)  to  make  a  purchase ; 

sod  that,  in  the  mean  time,  it  would  be  more  beneficial  to 

liim  to  receive  the  interest  of  the  money,  than  the  profits  of 

the  land.    Now  if  the  trustees  had,  after  the  expiration  of • 

Ike  ftv,  iUdtl^ejr' bill  for  an  cseautisiLef  Ocse  articles,,  f^ 
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LscHinuLE  court  of  equity  would^  and  must^  have  decreed  a  performasc 
^"  And  taking  this  to  be  so, 

Carlisle.  ^^^fyy  The  forbearance  of  the  truHtees  in  not  doing  wb 
A  trustee  for-  ^^  ^*^*  th^iT  oflSce  to  have  done,  shall  in  no  sort  prejudice  C 
bearing  to  do  cestuy  que  trusts,  (or)  smce  at  that  rate  it  would  be  in  tl 
office  to  do,  power  of  trustees,  either  by  doing,  or  delaying  to  do,  tba 
ju^ce  the^^-  ^^^^^  *^  affect  the  right  of  other  persons ;  which  can  nem 
tuy  qae  trust ;  be  maintained.  Wherefore  the  rule  in  all  such  cases  is,  tb 
•would^iln       ^^^^  ought  to  have  been  done,  shall  be  taken  as  done;  -^^ 


the  power  of  a  rule  SO  powerful  it  is,  as  to  alter  the  very  nature  of  thing-a 
feet  the  right  to  make  money  land,  and  on  the  contrary,  to  turn  land  um. 
ofa  cestuy  que  money;  thus  money  articled  to  be  laid  out. in  land,  shall  ] 
Whatever,  for  taken  as  land,  and  descend  to  the  heir ;  and  on  the  otfci< 
ETaiuablecon-  hand,  land  agreed  to  be  sold,  shall  be  considered  as  persom 

sideration,  18  J^  '  "^ 

coFenanted  to  estate.     1  SaiA.  154. 

be  done,  shall 

in  equity  he  looked  on  as  done :  thus,  money  agreed  to  be  laid  out  in  land,  shall  be  takeo  a 

land,  et  •  converse. 

Indeed  it  has  been  objected,  that  there  is  a  difference  be- 
twixt money  being  deposited  in  the  hands  of  trustees  to  be 
invested,  and  where  there  is  no  such  deposit,  but  a  man  co- 
venants (as  here)  to  lay  out  so  much  money  in  land,  and  to 
settle  it. 
Resp\  But  as  to  this,  there  is  no  manner  of  difference  is 
r  ^1^  ]     reason;  for  the  nature  of  the  thing  is  changed  by  the  agree 
hand'  of  the     ^'^^^j  ^^  which  it  is  the  business  of  a  court  of  equity  to  en 
wife's  trustees,  force  an  execution.    In  the   case  of  Kettlehy  v.  Atwo'^ 
the  busbar's   ^  Vtm.  298,  it  was  agreed  by  marriage  articles,  that  the 


^"*t!i"*1!I*"  •'^*^°8  1500/.  portion,  the  husband  should  add  500/. 
laid  out  in  it ;  and  that  the  whole  should  be  deposited  in  trustees*  h 
tied  on^Ac*''  ^^"^  *  Convenient  purchase  could  be  found  out  for  invest^ 
husband  for  the  same  in  land,  which,  when  purchased,  should  be  aet^^ 
to  Uic  wife  for  ^"^  *^®  husband  and  wife  for  their  lives,  with  remainde^^ 


life,  remainder  their  first,  &c.  SOU  in  tail,  remainder  to  their  daughte 
eon,  remainder  tall,  remainder  to  the  right  heirs  of  the  husband.   Before 
ters^  remafn-    "t^Jdng  of  the  purchase  the  husband  died,  leaving  issue 
der  in  fee  to     his  said  wife  a  daughter,  who  died  about  a  month  old.  - 1^ 
Thcyhirels-   ^^^  administered  to  the  husband  and  daughter;   and  'ti 

sue  a  daugh- 
ter, the  husband  dies,  soon  after  which  the  daughter  dies,  before  the  purchase  made,  and  tbcfl 
the  wife  dies ;  the  money  shall,  as  land,  go  to  the  heir  of  the  husband. 


(x)  Sed  vide  Wych  v.   The  East    v.  Lord  jinnesleyy^^ch.WkAhetfSm, 
India  Company^  pott.  309.    Hovenden    Pentland  v,  Stokes,  2  Ba.  and  Be*  74. 
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krir4if  the  husband  brought  his  bill  to  have  the  money  laid    Lxcumeiub 
out  in  the  purchase  of  land  to  be  settled  on  the  wife  for  life  only,       „  ®*    ^ 
Temaioder  to  the  plaintiff  in  fee }   and  though  the  then  {a)     Carlisli* 
Lttd  Keeper  [North']  refused  to  make  a  decree  for  that  pur-  (fl)ivcni.299. 
pdse,  and  dismissed  the  bill,  but  without  costs,  yet  the  party 
did  not  think  fit  to  rest  there,  but  reheard  the  cause  before 
the  Lord  Chancellor  Jefflereys  (A)  who  decreed  for  the  heir^  (5)1  Vera.  47L 
Mding  that  the  money  was  bound  by  the  articles,  and 
dMMild  be  for  the  benefit  of  the  heir,  as  the  land  would  have 
gone  if  purchased.    This  case  is  in  point,  and  the  determi- 
nation often  allowed  to  be  right ;   wherein  it  is  observable, 
tbit  but  part  of  the  money,  l^mz^  that  of  the  wife,  was  in 
trostees'  hands,  the  husband  not  having  deposited  the  500/, 
nUch  be  was  to  advance ;   and  yet  no  difference  was  taken 
with  regard  to  the  two  sums  :    also,  thert  was  a  failure  of 
issue  of  the  marriage,  (as  here)  and  the  dispute  betwixt  the 
wife,  the  administratrix  of  the  husband,  and  the  collateral 
heir,  who  was  as  much  a  volunteer  as  the  remainderman  in 
tlie  principal  case,  and  equally  out  of  the  consideration  of  the 
utides;    notwithstanding  which  the  decree  was  as  above, 
taking  the  money  to  be  as  land,  as  well  with  regard  to  the 
collateral  heir,  as  to  the  issue  of  the  marriage.  So  in  2  Vera.      [  217  ] 
101,  Lancy  v.  Fairchild,  money  by  marriage  articles  was  to  Moneyarticled 
belaid  out  in  land,  and  settled  on  the  husband  and  wife,  and  J^ i^S^ouTi J!^ 
their  issue,  remainder  to  the  heirs  of  the  wife,  the  wife  died  i»nd,  and  set- 
in  the  life-time  of  the  husband ;   and  decreed  for  the  heir  of  Asland.though 
the  wife  against  her  administrator;  the  money  being  said  to  ^^^^^  * 
be  bound. by  the  articles,  agreeably  to  the  resolution  in  the  iasue. 
akove  cited  case  of  Ketthby  v.  Atwood;   though  no  money 
igpea]:ed  to  have  been  deposited ;  and  an  execution  of  the 
Mmement  was  asked  by  the  collateral  heir  at  law,  who  could 
Bot;  |h^  within  the  inmiediate  view  and  prospect  of  the  articles.  . 
Aod  indeed  this  is  no  more  than  what  even  courts  of  law 
hire  Gome  into ;   for  which  reason,  when  money  by  a  mar- 
mg^  agreement  is  articled  to  be  invested  in  land,  that  money 
k  held  not  ;to  be  assets  for  payments  of  debts,  according  to 
tl»e  cafe  of  Lawrence  v.  Beverley j  cited  in  KettUby  v.  At^  Money  w> 
ipoorf;   where  money  secured  by  a  mortgage,  to  which  an  riagetobeUdd 
ttfecutor  was  legally  entitled,  yet,  being  articled  to  be  hdd  ^"^  ^  ^' . 
oat  in  land,  and  settled  on  the  issue  of  the  marriage,  it  was  notaaMtteVen 
hy  Etde  Chief  Justice,  on  a  special  verdict,  adjudged  to  be  *'  ^^* 
bouid  by  the  articles. 
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LbcMcre  l^e  ^ase  of  Knight  y.  jttJdns,  2  Fern.  20.  is  still  stronger 

^*  to  tUs  purpose :  upon  marriage  articles^  1500/.  was  the  \idfe'g 

CAitLisLE.  P^'^^^j  ^  which  the  husband  was  to  add  1500?. ;  the  whole 

Mdney  part  of  3^^'*  ^  ^  invested  in  land^  and  settled  on  the  husband  for 

which  is  the  life,  remainder  to  the  wife  for  her  jointure,  remainder  to  the 

other  part  the  ^<^  ^^  their  two  bodies,  stopping  short  there,  and  not-  ex- 

'^'f » ^  ^,  pressing  where  the  estate  shoidd  go  afterwards.    The  iSus- 

laidoutin  band  *  died  without  issue;   upon  which  his  collateral  heir 

u!Sf  onthe**'  tw>^li*  ^^8  bill  to  have  the  money  laid  out  in  a  purchase  oi^ 

hasbandfor  land  to  be  settled  on  the  wife  for  life,  remainder  to  the 

to  the  wife  for  plaintiff  in  fee,  as  heir  at  law  of  the  husband.    The  objection' 

tottw  h^^of  ^^**^  *^*  ^*  ^'^*"'  reasonable  the  remainder  in  fee  should  go io 
their  two  bo-  the  right  heirs  of  the  survivor,  and  consequently  that  the 
mS'gono'fiu^  wife  having  survived,  was  entitled,  or  at  least,  that  she  had  a 
ther;  the  heir  good  claim  to  her  own  1500/.,  or  the  land  to  be  purchased* 
shali  hare  the  therewith ;  but  for  the  heir  of  the  husband  it  was  answered^ 
whole.  tjii^  l^ljjg  jnust  be  taken  as  if  the  bill  had  been  brouirlit  in  the' 

^^^  J    lifetime  of  the  husband  and  wife,  when  the  court  would'have 
decreed  the  remainder  in  fee  to  the  husband.    Accordingly^ ' 
the  Lord  Jeffereys  decreed  the  whole  money  to  the  heir  of  the 
husband,  on  a  presumption  that  it  was  so  intended.     Here 
then  the  heir  of  the  husband  was  allowed  to  go  away  with 
the  fee,  though  no  money  had  been  deposited  in  the  hands 
of  trustees,  though  the  heir  was  out  of  the  consideration  of 
the  articles,  and  though  there  was  no  express  limitatioh  to 
the  heirs  of  the  husband ;   which  I  take  to  have  been  a  right ' 
decree. 
Where  moixey       '^  ^  Vtm.  22/.  Symons  V.  Rutter^  there  is  this' case  :    it 
is  on  marriage  wEs  agreed  by  marriage  articles,  that  500/.  of  the  wife's  p6i*- 
ia  a  purchaje,  tion  should  be  lodged  \rith  Sir  Francis  Child  and  JFitKam 
and  setued  to    j*^-„    ^  ^fe  placed  out  at  interest,  until  it  could  be  inve^ed 

the  common  *  -^  , 

uses  in  a  mar-  in  a  purchase,  with  the  consent  of  the  wife  and  her  then  iii- 
mMTtj^adding    tended  husband,  in  houses,  or  lands  of  inheritance,  tob*' 
the  c]auM,that  settled  on  the  husband  arid  wife  for  thdr  lives,  wlrilidndW"' 
shall  be  made    to    the    heIrs    of    their    two    bodies,    remaiiider'  to    tli^ 
with  the  con-    hdrs  of  the   body  of  the  wife,    remainder  to  the  wifeV 

sent  of  the  ^  '  ^.       •      .irf^ 

husband  and     brother  in  fee ;   the  500/.  was  deposited   in  the  bandfl^  <si 
^'di^JirStyr  trustees,  and*  before  any  purchase  made,  the  wife  died  wfttP 

though  no  con-  out  issue,  and  the  husband  having  afterwardtf  receive 'tKfe' 
sent  was  iriTeflf  * 

to  any^pnr-      interest  during  his  life,  died ;  upon  which  the  wife's  brother 
d^g°th^iife  ''^"^g*^*  his  bill  for  this  money,  by  virtue  of  the  remuAder  in 

of  the  husband  and  wife  %  for  stiU  the  money  shall  be  taken  as  land.  [  ^  219  } 
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ke  lunited  to  him,  as  brother  and  heir  of  tbe  wife,  and  also  LicHMB&k 
as  having  administration  to  her  de  bonis  non  administered  by  _  ^*  ^ 
the  hnsband,  who  survived  the  vrffe.  Trevor,  JRawlinsony  CAausiA 
and  Huichins,  were  at  that  time  Lords  Commissioners  of  the 
grtst  sealj  the  two  former  of  whom  held,  that  the  500/.  being 
to  be  locked  on  as  money,  and  not  as  land,  belonged  to  the 
defendant  as  administrator  of  the  husband :  that  it  was  not 
k  all  events  to  be  laid  out  in  a  purchase,  but  only  by 
eonaent  of  the  husband  and  wife,  who,  it  did  not  appear^ 
bd  ever  consented;  and  if  it  had  been  invested,  and  a 
Mtdemeot  made,  the  husband,  as  tenant  in  tail,  might  have 
baned  it  by  a  recovery.  On  the  contrary,  Hutchins  con- 
odhred  that  this  600/.  being  money  agreed  to  be  laid  out  in 
land,  W18  to  be  taken  as  land  :  that  it  was  plain,  after  the 
death  dther  of  the  husband  or  of  the  wife,  it  was  to  be 
kxdDed  upon  as  land,  and  the  purchase  might  have  been  made 
daring  the  life  of  the  survivor :  that  by  the  articles  the  sur- 
vivor was  entitled  to  the  interest  only  during  his  life,  and 
until  the  purchase  made ;  and,  having  no  issue,  he  could  be 
hot  tenant  in  tail  after  possibility  of  isisue  extinct ;  that,  to 
Uaiy  this  case  seemed  to  be  governed  by  the  rule  that  had 
been  taken  in  the  several  cases  of  PThilwick  (1)  v.  Jermyn, 
or  Lawretice  (2)  v.  Beverley,  and  Kettlehy  v.  Atwood;  and 
onist  not,  upon  the  same  circumstances,  be  deemed  personal 
estate,  which  in  other  cases  had  been  looked  on  as  land,  and 
gone  as  real  estate. 

In  this  last  case,  I  observe,  it  was  admitted,  that  if  there 
bad  not  been  the  clause  in  the  articles,  that  the  purchase  [  220  ] 
diould  be  made  with  the  consent  of  the  husband  and  wife,  it 
fltnst  have  been  taken  as  land :  now  such  clause  makes  no 
Banner  of  diffinrence ;  for,  upon  a  convenient  purchase  being 
proposed,  the  court  would  have  taken  on  themselves  to  judge 
dioeof ;  and,  without  some  reasonable  objection  made,  would 
have  ordered  the  money  to  be  laid  out  in  it,  so  that  such 
daase  seems  to  have  been  immaterial  in  the  marriage  articles, 
ad  as  if  omitted,  and  the  opinion  of  Hutchins  to  have  been 
^  groonded.  ^ 

Bpl  against  this  there  has  heen  objected  the  case  of 
QkimUr  v.  Bitkerstaf,  2  Vem.  295.  Where,  upon  Sir 
Jofai  ChicheBter*s  marrying  the  daughter  of  Sir  Charles 
^Umrsiqf,  Sir  Charles  articled  to  pay  15O01.  as  part  of  his 

—      I  I     I  ■  ■'  j.i        r         .-  - 1  I    fc  ■!■.■■■ .  ..I       r.ii    ■  ■■»  ■     I    I.  ■ r       I  i'[  mdm^ 

(f  >  9  T«n.  59.  («)  3  K«b.  6*1 . 

voi,  m,  N 
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Lbohiobre    daiigbter*s  portiotii  which,  together  with  160(M*  moret  to  ,b( 

^*  adTanced  by  Sir  t/oAn  Chichester,  waa^  within  three  year 

CAausLtt.    ^^'  ^^  marriage,  tp  be  invested  in  land,  undir.aettkii 

on  Sir  John   Chichester   for  life,    remainder   to   liia  .in 

tended  wife  tor  life,  remainder  to  their  first,  &q»  noa-  ii 

tail  male,  remainder  to  the  daughters  in  tail,  remainder  tn 

the  right  heirs  of  Sir  JoAit  the  husband.    Withii]i^^:yefij 

after  the  marriage,  Sir  John  and  his  lady  both.  feU  Ul  pf  itb( 

small-pox ;  the  wife  died  first,  and  three  days  after -Sic  J^dAi 

died  without  issue,  having  made  his  will,  and  appointcnl  .hM 

sister,  Frances  ChichesUr,  his  residuary  legatee,  fyir^^ikm 

Chichester,  the  brother  and  heir,  brought  his  bill,  claimii^ 

the  money  thus  agreed  to  be  laid  out  in  land,  the  remaindei 

in  fee  whereof,  in  case  of  failure  of  issue  of  the  marrii^,  wii 

to  go  to  the  heir  of  the  deceased  husband.    Sedper.curim%i 

this  money  which  would  have  been  land,  as  to  the  isgui^.ia 

the  marriage,  yet,  now  the  husband  and  the  wife  are  doiM 

without  issue,  is  turned  into  money  again,  and  uuder  th 

power  of  the  husband  to  dispose  of  as  he  pleased^     It  ahoidi 

[  221  J     have  gone  to  his  administrator,  had  there  been  rto  MriU;  i 

fortiori  wiU  it,  in  the  present  case,  go  to  his  residuary  l^^ttfe 

Now,  with  respect  to  this  case,  it  is  remarkable,  that  tb 

wife  died  within  three  years  after  the  marriage,  during  whie 

period  the  purchase  was  to  be  made ;  so  tliat  the  time^waa  on 

come  within  which  the  money  was  to  be  laid  out,  and  till  tb^ 

it  continued  money ;  or,  possibly,  the  court  had  some  ev(idei^« 

to  induce  them  to  believe  Sir  John  Chichester  looked  ontbl 

money  as  personal  estate  :  and  if  this  does  not  distingublm.^ 

from  the  other  cases,  I  doubt,  in  opposition  to  so  many  id 

crees,  the  resolution  here  given  would  hardly  be  mainiainafcJ 

Money  articled      Afterwards  came  the  case  of  Lingen  v.  Sowr^^  {ay,  j 

in  iMd^f  i^d    ^715,  reported  in  the  Book,  called  The  Abridgment  qf  Cmm 

■ettiedonhus-  in  Equity,  175>  where  700/.  of  the  husband's  money,  .flUH 

and  iiue,^  7^0/.  of  the  wife's  money,  was,  on  a  marriage,  articled  to.  be 

tothetlI»Un7  ^^  ^^^  ^  ^^'  *°^  settled  on  the  husband  for  life,  i«- 
wUipaMbythe'  mamder  to  the  wife  for  life,  remainder  to  the  firsts  .&(v  fl^ 
2iSe,*«iou^  ^°  ^'  male,  remainder  to  the  daughters  in  tail,  remaind^^ 
the  «onej  wm  the  heirs  of  the  husband.  The  husband  devised  all  his  jn*- 
sonal  estate  to  his  wife,  and  all  his  real  estate  to  the   ^--^ 


and  died  without  issue.  Whereupon  it  was  decreed^  >  that  th^ 
money  articled  to  be  laid  out  in  land  was  as  land  and  c0^x 

<«)  See  dto  Precedents  in  Chan.  400,  and  voK  1.  172.     In  which  tat 
the  ease  is  more  fully  reported,  and  agreeabi  j  to  the  Register's  book. 

1 
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:»<it  paM  by  fh^  deviae  of  the  [C]  perBomil^  but  belonged  to    Liaamnk 
dhir  plaintiff  *  ai  devisee  of  the  real  estate.     And  this  decree,  ^- 

fttlMf  made  by  the  Lor^  Harcouri,  in  1711>  waa  affirmed  in    Qarlssl^ 
171^9  by  the  Lord  Cawper.  [  *222  !] 

'     Still  later  than  this  case,  was  that  of  Edwards  y.  (a)  The  (a)  2  vol.  17 1. 
Gmniem  of  fFiaturkkj  decreed  in  chancery,  and  affirmed  in 
die  Hoase  of  Lords,  where  money  was  articled  to  be  laid  out 
ii^land  and  settled  on  the  husband  and  wife,  and  the  issue  of 
the'malTiage,  remainder  to  the  heirs  of  the  husband,    lliere 
iamie,  but  such  issue  died  without  issue  before  the  money 
laid  Out ;  and  decreed,  that  the  money  was  to  be  looked 
«^0n  as  land,  and  should  go  to  the  heir.     Neither  is  the  ob-  Every  cestuy 
tectkm^  that  the  plaintiff  is  a  volunteer,  of  any  weight ;  for  ?|"eVn"roillJ!'' 
titts  is  the  case  of  a  trust;  and  every  cesttiy  que  trusty  whe-  teerornot,is 
ther  a  vcdunteer  or  not,  or  be  the  limitation  under  which  he  benefit  of  the 


L  with  or  without  a  consideration,  is  entitled  to  the  '""'''.u"^?.® 

'  '     ,  reason  that  the 

ad  of  a  court  of  equity,  in  order  to  avail  himself  of  the  trustee  should 
benefit  of  the  trust.    There  can  be  no  reason,  that  the  trus-  J^^  t  e  es- 
tse  should  retain  to  his  own  use  the  trust  money  or  estate, 
with  respect  to  which  he  is  barely  an  instrument,  in  breach 
of  the  confidence  reposed  in  him.    Any  voluntary  bond  is  Any  voluntary 
good  against  an  executor  or  administrator,  unless  some  ere-  againsTuie 
iitor  be  thtteby  deprived  of  his  debt.     Indeed,  if  the  bond  executor, 
be  merely  voluntary,  a  real  debt,  though  by  simple  contract  postponed  to  a 
•Bit,  shall  hav«  the  preference :  but  if  there  be  no  debt  at  all,  JJ^c^j^dcbr 
thed  abond,  however  voluntary,  must  be  paid  by  an  executor. 
Besides,  in  some  cases,  this  court  may  be  under  a  necessity      [  223  ] 
•f  determining  questions  between  volunteers,  I  mean,  be- 
tween persons  tiiat  are  really  such,  with  regard  to  those 
liNXn  whom  they  claim;  as  where  the  heir  comes  to  have  his 
Ml  estate  disencumbered,  by  applying  the  personal  estate  in 
tsoderation  thereof,  there  the  objection  of  being  a  volunteer 
ll  "Strong  against  the  plaintiiff,  and  yet  the  court  of  equity 
most  determine  the  point. 

[C]  It  is  observable,  that  the  husband  might  have  devised  this  1400^  (sab- 
j»et  (o  his  wife's  estate  for  life)  either  as  real  or  personal  estate,  according  as  lie 
ikoKld  huve  signified  his  iatention.  Thus,  if  he  had  in  his  will  described  it  as 
IS  mach  money  agreed  to  be  laid  out  in  land,  this  would  have  been  sufficient  to 
kav#  made  it  pass  as  personal  estate,  and  by  a  will  not  attested  by  three  wiU 
iesies;  bat  without  such  -  a  particular  interposition  of  the  testator,  manifesting 
Ui  inteDtloo,  it  remained  as  land,  and  consequently  belonged  to  the  devisee,  or 
l^^sesentative  of  the  real,  not  of  the  personal  estate.  Determined  in  the  cases  of 
Ctmi  ▼.  Jddenbrokcy  Hilary^  1719.  Fukham  y.Jones^  Mich.  1720,  both  by  the 
Lord  Parker.  But  igore  particularly  in  the  cose  of  Edwards  v.  The  Cowite$s 
of  FTarwicifc,  vol,  «.  \7U 

n2 
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IdUmMEAU       In  2  Fer?i.  322.  HoU  v.  jfiTo//,  the  father  of «/.  i9.  arl 

*^  with  a  carpenter  to  pay  him  1000/.  for  the  building 

Carlisle     ^^^  upon  his  land,  and  the  carpenter  articled  with  tl 

ther  to  build  the  house.    The  father  died  intestate  befoi 

tfeleswitk  a^   house  was  begun  to  be  built,  and  the  land  on  which  the  1 

^•nwnter  to     ^^A  to  be  built  descended  to  the  son  and  heir.     Held. 

pay  him  1000/.     ,  .   ,  ,     ,  .,  i      i     .    .  .     .  . 

to  build  an  the  son  might  compel  the  widow  and  administratrix  o 
«!tate  *thc  ^  husband,  who  owned  the  ground  on  which,  &c.  to  lay  oi 
carpenter  1000/.  in  building  the  house,  although  the  son,  who  so 
baLd^t  A.  ^^  ^^  allowed  to  take  the,  benefit  of  this  covenant,  di 
dies ;  the  heir  entitle  himself  thereto  by  any  manner  of  consideration. 

of  A.  shall  ^        ^ 

compel  the  boUding  of  the  house,  and  the  executor  pay  for  it. 

Artidef  on  So,  in  Femon  v.  Vernon  (a),  decreed  first  by  the 

Fhqm^ino-  ^^Sy  ^^^  afl&rmed  in  the  House  of  Lords.  Jl.  covenant 

ni^inf  a^eed  his  marriage  to  lay  out  7000/.  in  land,  and  settle  it  on 

1^  lud,  and  ^elf  for  life,  pemainder  to  his  wife  for  life,  remainder  t 

TnU  f  •^^*'  farst,  &c.  son  of  the  marriage  in  tail  male,  remainder  t 

m^  of  the  heirs  male  oS  the  body  of  A.,  remainder  to  A.^s  broth 

th^iSmnd's  ^^>  remaiqder  to  his  first,  &c.  son.     Now,  though  th 

brother,  shall,  mainder  seemed  merely  voluntary,  and  out  of  all  the  c 

aieswithoul"  deration^  of  the  marriage  settlement,  and  though  A.  (a 

Md*lMAn'       ^^^^  ^^^  w**?^)  J^ad  the  land  been  settled  *  by  him 
only  daugh-     life-time,  might  have  barred  the  brother  by  a  common 

fomed'irfa-  ^^T»  Y^^j  ^^  -^-'^  leaving  only  daughters,  equity  compe 
vour  of  the       f  pecific  performance  of  the  covenant.(  1 ) 

brother, 

though  they  were  voluntary,  and  though  the  husband  might  have  barred  such  ren 

*-  -^        There  remains  then  only  the  last  point,  which  is,  wl 

the  lands  which  descended  from  the  Lord  Lechmere 

heir  at  law,  shall  be  taken  for  or  towards  a  satisfoct 

the  covenant,  as  to  this  remainder  limited  to  his  own 

heisa. 

A.  coreoanto       .A^  here  it  is  objected,  that  the  Lord  Lechmere  cove 

Md^huSfrs,    f^^  himself  and  his  heirs,  to  lay  out  26,000/.  in  the 

that  h^  If  ill      cha3e  of  lands,  and  to  settle  the  same  on  himself  and 

MS«»aiids0t-  m4  first,  &c.  son,  and  for  portions  for  daughters,  renu 

%3^WP.     to  his  own  right  heirs.     So  that  in  this  case  the  h 

x^k^vMaikfKt  qeptor,  as  bound  in  the  covenant,  and  yet  claims  as  a 

mt^'M^^   4itP]?  und^r  the  covenant,  which  is  inconsistent,  {vh 

qS  to  1^  flKiitf  Ice.  son,  remainder  lo  himself  in  fee ;  equity  wiU  compel  the  executoi 
^7  l!$  '^^l^f 7>.  ^fS^.  M^  ^U  is.hoth  debtor  and  creditor. 


9l!J  1U   1  J"»i   ■»» 


(1)  Et  vide  Osgood  v.  Strode^  ante,  2  vok  345. 
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■attie  person  to  be  both  debtor  and  creditor;  and  atf  ht 
le  heir  has  real  assets,  the  assets  are  at  hoiae  already,       v^^^ 
cannot  be  sued  for.  O^mLifiC; 

esp\  So,  if  a  man  articles  for  a  purchase,  and  binds  him- 
his  heirs,  executors,  &c.  he  may  as  well  be  called,  in 
case,  covenantor  and  covenantee,  as  in  the  present ;  and 
in  respect  of  the  different  rights  that  are  iti  him,  the 
may  compel  the  executor  to  complete  the  purchase  £6r 
Though,  to  speak  properly,  the  heir  at  law  cannot  b^ 
Idered  as  a  creditor  any  more  than  as  a  purchaser 
r  his  ancestor;  but  as  heir,  he  is  the  representative  of 
ancestor,  so  as  to  be  entitled  to  all  the  real  estatie, 
:h  the  ancestor  died  seised  of;  and,  oh  the  other  hand, 
e'to  answer  all  the  burdens  to  which  sutih  real  estate  is' 

5Ct. 

len,  with  regard  to  the  lands  left  to  descend,  l.v/,  It  is*     [  2S5'  ]? 
I  the  covenant  does  not  relate  to  the  Ibnds  which  were' 
X)rd8hip's  at  the  time  of  entering  into  the  articles,  the' 
bi  being  future^  {viz.)  that  he  would  purchase  lands. 
^  The  purchase  of  the  leasehold  estate^  for  lives>  or  re- 
ons  expectant  on  estates  for  lives,  are  nothing  ta  the- 
me, since  the  lands  to  be  bought  are  expressly  men- 
id  to  be  lands  of  inheritance  and  in  fee-siniple.  Whereas' 
\  could  not  answer  the  intent  of  the  articles.    Jnde^d,  itUthtrinten-^ 
;  ought  to  govern  in  all  these  cases  of  implied  satis-  tJTwSich*^ 
on,  is  the  intention  of  the  parties.     Now,  in  the  princi-  mantes  the  prt- 
,  the  intention  of  the  party  does  not  plainly  appear,  raieot  a  satis- 
estate  which  he  permitted  to  descend,  and  which  did  ^*c*ion,ornot. 
amount  to  the  value  of  what  he  articled  to  purchase. 
Id  be  for  or  towards  a  satisfaction,  consequently  this 
il  be  to  disinherit  an  heir  by  an  implication  not  ne- 
iry,  contrary  to  the  known  maxim  of  law. 

I  to  the  case  of  Wilcox  v.  Wilcox^  2  Vem.  658.  where  A  father's  pe^ 
;n  upon  his  marriage  covenanted  to  purchase  lands  of  to  descend  in 
.  per  annum,  and  to  settle  them  on  himself  for  life,  re-  ft®'  *^  J**^  ^^ 

*  '  ^   ,  ,  ^     ,      thesaroe  value 

ider  to  his  wife  for  life,  for  her  jointure,  remainder  to  his  with  lands 
&c.  son  in  tail  male,  remainder  to  his  daughters  in  tall ;  bc^*^Sed  in 
t^e  father  purchased  lands  of  200/.  per  annuniy  after  tail ;  thisisn' 

,    '  ,  ,  .    1^  .       t     ,  ,       satWactldfc. 

;h  he  made  no  settlement,  but  permitted  them  to  de- 
d;  whereupon  this  was  decreed  to  be  a  satisfaction  of  the' 
snant :  here  the  father  made  a  purchase  fully  sufficient  to' 
wtr  the  200/.  per  annum.    The  book  takes^  notice,  that 


0>i- 
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Lecdiiere    the  lands  were  worth  200/.  per  annunij  which  imports  tfad 
p  ^'    -      they  were  just  of  that  value;  and  this  plainly  shews,  thail 
Carlisle.    ^^^  lands  were  bought  with  an  intention  to  satisfy  the  covc- 
[  SS6  ]       nant,  and  the  eldest  son  could  not  complain,  or  object,  when 
he  had  his  200/.  per  annum  fnim  his  father,  that  it  was  an- 
other estate  than  what  was  covenanted  to  be  settled  iipoo 
him,  (viz.)  that  it  was  a  fee-simple  instead  of  an  intail ;  foi 
which  cause  this  seems  to  have  been  a  reasonable  decree. 
And,  by  the  way,  if  the  eldest  son  had  aliened  the  fee,  and 
died  without  issue,  I  do  not  think  the  second  son  coidd  iuiVc 
recovered  under  these  articles ;  for  if  it  had  been  an  estate 
tail,  he  might  have  barred  it  by  a  recovery  pD] :  whereas  k 
the  present  case  the  Lord  Lechmere  has  not  permitted  landt 
to  descend  to  his  heir  to  the  value  of  what  he  articled  tc 
purchase,  and  lands  of  less  value  shall  never  be  looked  upcM 
A  matter  of      as  an  equivalent.    The  lands  to  be  purchased  according  U 
not  be  taken'  the  covenant  are  to  be  to  the  amount  of  30,000/.;  and  as  thii 
*°  *u^4^*^^'f "  lands  purchased   before  the    marriage,  together  with   thi 
greater  value,  leasehold  and  reversions  purchased  afterwards,  are  Aot  to  1m 
taken  as  part  of  the  lands  to  be  bought  and  settled :  so  th< 
rest  of  the  purchases  which  he  made  are  of  very  inconsi- 
derable value,  and  it  cannot  be  presumed  his  Lordship  in- 
tended they  should  be  so  construed. 
Land,  tliowgh       In  the  case  of  Goodfellow  v.  Burchetj  2  Vem,  298.  a  man 
er  value  feTt'^to  ^^  ^^  marriage  of  his  daughter,  gave  a  bond  to  her  husbani 
a  daughter,  no  for  part  of  the  portion,  after  which  by  his  will  he  irave  he 

satisfaction  off  *  '  ;.  i,, 

a  portion.  land  of  much  greater  value,  and  yet  this  was  held  to  be  w 
satisfaction,  [E]  although  there  were  not  assets  to  pay  debts 
which  is  a  strong  case.  And  there  it  is  laid  down  as  a  rule, 
[  227  ]  that  where  a  legacy  has  been  decreed  to  go  in  satisfaction  pi 
a  debt,  it  must  have  been  grounded  upon  some  evidence^  oi 
at  least  upon  a  strong  presumption  that  the  testator  did  sq 
intend  it :  but  in  the  present  case  there  is  no  such  evidence^ 
nor  any  room  for  such  a  presumption. 

In  the  case  of  Cuthbert  v.  Peacock,  I  Salk.  155.  it  vm 

[D]  Bat  qucere^  if  the  eldest  son  had  died,  (as  he  might  have  done)  before 
the  then  next  term,  so  that  he  could  not  hajre  suffered  a  recovery,  whether  t^ef 
the  next  son  ought  to  be  barred  of  his  chance. 

[E]  However  this  might  be  determined  on  another  principle,  (f>$*)  th^ 
money  and  land  being  of  a  quite  difTerent  nature,  the  one  shall  never  be  taken  ^ 
a  satisfaction  for  the  other.  See  many  cases  to  this  purpose,  but  particularly  tin 
case  of  Chaplin  v.  Chaplin^  determined  Paschce^  1734,  by  the  Lord  ToAof. 
post  247. 
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0- 

L.QII  as  a  rule,  that  where  a  debtor  gives  a  legacy    Lechmsrx 
than  hi«  debt,  it  shall  be  intended  a  satisfaction, 'be-      „  ^*  ". 
ii^. testator  must  be  presumed  to  be  just  before  he  is    CarlislI^ 
ifl.    But  the  Lord  Cowper  said,  it  might  as  well  be 
ed  that  a  debtor,  where  there  are  assets,  intends  to  be 
sjb  and  bountiful.    So  in  Cranmer's  case,  Satk.  506.  it 
Teed  by  the  Lord  Harcourij  that  a  legacy,  though  it 
id  the  debt,  could  not  be  intended  as  a  satisfaction 
;  and  indeed  it  may  be  presumed,  that  if  the  testator 
d  to  pay  or  satisfy  a  debt,  he  would  certainly  have 
otice  of  it. 

lat  upon  the  whole  matter ;  I  decree  that  this  30,000/. 
reed  to  be  laid  out  in  land,  shall  be  taken  as  land ;  that 
1  permitted  to  descend  to  the  heir  shall  not  be  deemed 
ly  or  towards,  satisfaction  of  the  debt ;  consequently, 
s  administratrix  must  invest  this  30,000/.  in  a  pur- 
nd  settle  it  pursuant  to  the  articles.  But  though  these  V^^^  ^  • 
ovided  that  5/.  per  cent,  shall  be  paid  until  a  purchase  cent  wu  dl- 
yet  it   appearing  to   me  that  the  money  has  been  ^o^ed^^Jlv 
in  the  government  funds,  which  have  yielded  but  4/.  appearing  that 
f.,  I  think  I  may  with  reason  and  equity  moderate  the  beeiTplaced  in 
and  reduce  it  to  41.  per  cent,  in  reeraurd  the  adminis-  '^®  gojcrn- 

L  J  r-x  mcnt  funds, 

has  made  no  more  of  it.  which  yielded 

but  4/.  the 
court  reduced  the  interest  to  41,  per  cent.- 

;  On  an  appeal  to  the  Lord  Talbot ,  PaschiSy  1735,      [  228  ] 

[ig  debate,  his  Honour's  decree  was  so  far  affirmed,  as  30,000/.  is  co- 

5  30,000/.  articled  to  be  laid  out  in  land  was  by  his  laid  out  in 

Ip  held  to  be  as  land  ;  who  moreover  acreed,  that  no  ^*°**'  ****  ™^ 

ce  had  ever  been  made,  between  the  cases  where  the  be  laid  out  al- 

was  deposited  in  the  hands  of  a  third  person  to  be  one*  Jrch^aS^" 

^  and  where  it  was  resting  in  the  hands  of  the  cove-  but  if  laid  out 

but  with  respect  to  the  freehold  lands  purchased  in  it  is  sufficient;, 

pie,  in  possession,  after  the  covenant,  though  with  but  *°*^  ^^^a^' 

the  30,000/.  and  left  to  descend,  these  were  by  the  baring  pur- 

hancellor  ordered  to  go  as  a  satisfaction  pro  tanto ;  ij^**^^™ 

i  it  could  not  be  intended  the  Lord  Lechmere  was  are  left  to  de- 

to  lay  out  all  the  money  together ;  nay,  it  might  be  lAn  be  a  satis- 

1.  whether  one  entire  purchase  could  be  met  with  for  J»«'J<>n  P«> 

'  '  tanto. 

it  sum  ;  and  though  his  Lordship  had  covenanted  to 

the  30,000/.  in  land,  yet  he  had  not  covenanted  to 

at  ia  one  purchase,  or  at  one  time  :  but  if  it  was  in- 
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LscHMESs   vested  at  several  times^  it  would  satisfy  the  covenant 
CABLHLi    much  as  if  laid  out  aU  together.  (1) 


(1)  Reg.  Lib.  B.  1734.  fol.  487.   So,     Dav^fs  v.  Howard^  5  Bro.  P.  C. 
Deacon  v.  Smithy  3Atk.  323.  Attorney"    Sowden  t.  Sowden,  at  the  Rolls.  Ft 
General  v.   IVhorwoody  1  Vez.   540.     1785  (y).  Reg.  Lib.  B.  1784.  fol. 


(y)  1  Cox  165.    S.  C.  1  Bro.  C.  C.     Widmore^  ante,  1  vol.  324.,  and  Gi 
582.    See  also  the  note  to  Blandy  v.    ihore  v.  Chalicy  10  Yes.  1. 
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CHAPLIN  V.  CHAPLIN.  Case  5S. 

Lord 

long  cause^  among  many  others,  were  the  following     Talbot^' 

IB : — ^The  Lady  Hanby,  the  grandmother  of  Porter  2  Eq.  Ca.  Ab. 

i,  being  seised  in  fee,  conveyed  divers  lands  to  the  use  384.  pi.  10, 11. 

mtthat  certain  trustees  in  the  deed  named  should  re-   cestuy  qae 

id  enjoy  a  rent-charge  of  30/,  per  annum  to  them  and  ^^  n^  to  b« 

irs,  with  power  to  distrain  for  the  said  rent,  and  to 

id  hold  the  land  on  non-payment  for  forty  days ;  and 

e  said  rent  was  to  be  to  the  use  of  Porter  Cluqflin  in 

e,  remainder  to  the  use  of  the  same  persons  that  had 

I  in  fee.  Porter  Chaplin,  to  whom  this  estate  tail  was 

in  the  rent,  died,  leaving  issue  Sir  «7oA»  Chaplin, 

er-married  with  the  plaintiff  the  Lady  Chaplin,,  and 

rds  died  without  issue  male.    Whereupon  one  ques- 

B,  whether  the  plaintiff,  the  Lady  Chaplin,  was  dow- 

this  rent  of  which  her  husband  died  seised  in  tail 

the  court  held,  that  supposing  this  were  a  rent  created      [  230  ] 
,  the  remainder  in  fee  whereof  was  extininiished  by  a  I^»  ^c^^de 
m  of  it  to  those  that  had  the  land,  such  rent  being  ed  in  tui, 
ned  by  the  death  of  the  husband  tenant  in  tail,  and  remiOndcr"^ 
no  longer  any  existence,  the  wife  cannot  be  endowed  over,  and  te- 
which  is  not  in  being :  but  that  it  is  otherwise  where  takes  wife  and 
n  tail  of  land  marries  and  dies  without  issue,  whereby  .^*'  ^*A!*°'''r 

'  ^    luue ;  the  wife 

ate-tail  is  determined ;  for  the  wife  in  that  case  shall  shall  not  be 
•wed  notwithstanding,  because  the  land  is  in  being,  causethe'tbiDjr 
the  estate  tail  therein  is  determined,  and  the  dower  is  out  of  which 
I  respects  a  continuance  of  the  estate  tail.  So  if  a  rent  arise,  is  not 
be  granted  to  ^,  in  tail,  remainder,  to  JS.  in  feej,  and  ***  ^^^' 
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Chaplin  A.  marries  and  dies  i^thout  issue,  the  wife  ehall  be  end 

V.  or  if  a  rent  de  novo  be  granted  to  A.  in  tail,  remainder 

S^s^r/the  ^  ^^^  (which  has  been  [A]  adjudged  a  good  remaindei 

rent  were  A.  marries  and  dies  without  issue ;  his  wife  shall  b 

oTer.  Moreover,  the  court  conceived,  that  if  such  a  rent  de 

'^'^"nt^ffrlmt-  ^  granted  in  tail  without  any  remainder  over,  and  the  4 

eddenovo       in  tail  Suffers  a  recovery  thereof ;  this  recovery,  thou 

Rmidndo^^     vrill  tum  the  estate  tail  into  a  fee,  yet  the  same  will  pai 

over  suffers  a    a  determinable  fee,  which  must  end  on  the  death  of  the  t 

will  not  pass     in  tail  without  issue,  for  the  grantor  never  agreed  to  c 

SiT^diter"'  ^^  ^^  *"y  farther  with  the  rent,  and  it  would  be  a  i 

minabie  fee.     to  the  tertenant  to  burthen  his  estate  with  the  rent  ^fo 

longer  tiine.    See  2  Lutw.  1225..  (1) 

[  231  ]  But  it  was  afterwards  disclosed  to  the  court,  that  the 

estate  of  the  rent  in  fee  was  in  trustees,  in  trust  for  J 

Chaplin  in  tail  male ;  and  that  on  his  dying,  the  trust  c 

estate- tail  descended  to  his  only  son  Sir  John  Chaplin  i 

the  husband  of  the  plmntiff  the  Liady  Chaptin,  who 

uV)  brought  her  bill  for  her  dower  of  this  rent ;  and 

the  case  was  no  more,  than  whether  the  wife  of  a  ce$th 

trust  in  tail  should  be  endowed  ? 

Whereupon  for  the  plaintiff  were  cited,  firsts  the  & 
Sweetapple  v«  Binilmij  2  Vem.  536.  where  a  womli 
queathed  money  to  be  laid  out  in  land,  to  be  settled  I 
use  of  her  daughter  and  her  children,  and  if  she  died  wi 
issue,  to  go  over.  The  daughter  married  the  plaint 
whom  she  had  issue :  but  she  and  the  issue  being  both 
and  the  money  not  laid  out ;  on  a  bill  brought  by  thi 
band,  the  Lord  Coiuper  decreed  the  money  to  be  consi 
as  land,  and  the  plaintiff  to  be  tenant  by  the  curtesy. 

Secondbfj  Otway  v.  Hudson^  2  Vem.  583.  where  ten; 
tail  of  a  trust  of  a  copyhold  estate,  having  desired  the.l^ 
adnut  him,  and  being  refused,  and  having  brought 
against  the  trustees  to  have  a  surrender  made  him  of  tibtg 
estate,  died.  In  that  case,  though  the  husband  was 
seised  of  the  legal  estate  of  the  copyhold,  yet  the  wido^ 
decreed  her  free  bench. 

«  •  ^ 

[A3  For^  though  the  objection  is,  that  there  can  be  no  remainder 
whereof  there  is  no  reversion ;  yet  the  intent  of  the  party  gives  the  renl  d 
first  a  being  for  the  whole,  and  then  the  lesser  estates  are  carved  out  of  it 
Holt.  Chief  Justice,  Salk.  577.  Weeks  v.  Peach. 


(1)  Harg.  Co.  Litt.  341.  a.  note  4.  398.  a.  bote  9. 


r." 
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'.  2%irdfy,  The  case  of  Fletcher  v.  Robinson,  as  cited  in     Cbaplut 
J^hecedents  in  Chancery y  250.  where  «/.  -S.  fallii^  into  some     p    ^* 
^srwible  for  having  counterfeited  a  warrant,  conveyed  his  land 
his  younger  son,  in  trust  only  to  secure  it  against  a  for- 
iture ;  and  afterwards  being  freed  from  trouble,  conveyed 
pfremises  to  his  eldest  son,  and  died.    The  eldest  son 
leaving  a  widow  and  no  issue,  whereupon  his  widow     [  ^^33  3 
iK>n-8aited  at  law,  brought  her  bill  in  equity,  and  had' 
decrae'fctr  her  thirds. 

'JPkmrihfy,   That  nothing  was  more  known,  than  that  a 

dial!  have  the  benefit  of  a  trust  term  attendant  on 

inheritance  agwist  an  heir,  as  appeared  from  the  cases 

J7m  Idufy  Dudley  v.  The  Lord  Dudley,  Precedents  ik 

^Ohaneeryj  24L  Higfard  v.  Higford,  Pascha,  I7I 1 .  Abridge 

ef  Cases  in  Equity,  219.  and  more  particularly  from 

of  (a)  fFray  v.  JFilUams.  (a)  1  Vol.  137. 

Latidy,  It  was  said  to  have  been  agreed- and  settled,  that  a 

diould  be  tenant  by  curtesy  of  a  trust ;  and  it  would  not 

pretended  that  there  were  less  stronger  reasons  to  be 

in  favour  of  a  dowress. 
Bat  alter  much  debate  and  consideration,  the  Lord  Chan- 
dler was  of  opinion  against  the  plaintiff  in  this  point ;  ob- 
\fitst,  as  to  the  case  of  Sweetappk  v.  Bindon,  that  it 
^Kxiight  be  right  to  allow  an  husband  to  be  tenant  by  the  cur- 
of  money  to  be  laid  out  in  land,  since  money  agreed  to 
e  laid  out  in  land  is  as  land  in  equity ;  where  every  thing 
by  a  will,  or  agreed  by  articles  to  be  done,  is  looked 
jKHi  as  done.  [B] 
Secondly,  Hiat  in  the  case  of  Otway  v.  Hudson,  the  de- 
was  not  made  upon  a  general  rule,  that  every  widow  of     r  ^33  -1 
eesiuy  que  trust  has  a  right  to  doWer ;  but  upon  the  great 
d  obstinate  delay  of  the  trustee,  who  refused  to  convey, 

stood  out  in  a  bill  in  this  court  requiring  him  so  to  do. 

TMrdfy,  Tliat  the  case  cited  from  Precedents  in  Chan* 

,  250,  seemed  a  strange  case,  and  a  most  extraordinary 

;  for  if  the  father,  the  cestuy  que  trust,  should  have  come 

a  performance  of  that  trust,  he  could  never  have  reco- 

[^B]  This  will  serve  to  warrant  the  resolution  of  the  Master  of  the  Rolls  in  the 

of  Sanit  V.  Sutton,  vol.  2.  700.     For  however  that  learned  argument  may 

oon^dere^^  as  tending  to  prove  in  general,  tliat  a  woman  ought  to  be  endowed 

a  trust ;  jet,  in  that  particular  case,  the  legal  estate  was  by  the  will,  of  the 

donor  directed  to  be  conveyed,  to  the  cestuy  que  trust  at  his  age  of  twenty-one ; 

"^ndlie  living  to  that  age,  according  to  the  principle  above  mentioned,  his  widow 

was  well  entitled  to  dower/ - 
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CfiAPLiif     Ydred ;  but  the  son  should  hare  held  the  land  discharj 

^    ^*         being  a  fraudulent  trusty  made  to  protect  the  estate  a 

a  forfeiture.    Tliis,  probably^  was  a  short  note  of  the  cs 

the  private  use  of  some  gentleman^  and  can  be  of  sem 

no  other. 

Fourthly y  Tliat  the  case  of  a  trust  term  set  up  in  o] 
tion  to  dower,  was  nothing  like  the  present ;  for  thei 
judgment  is,  that  the  plaintiff  in  dower  shall  recorei 
that  cesset  executio  during  the  term;  and  if  the  trusts  o) 
term  are  satisfied,  and  at  an  end,  the  term  ought  not  U 
sist  in  ^uity  to  stop  a  favourite  right  at  law,  as  dew 
whereas  in  the  case  of  a  trust,  there  is  no  judgment  a 
that  the  wife  shall  recover  her  dower ;  for  the  husban* 
no  legal  estate,  nor  consequently  any  thing  of  which  thi 
is  dowable.  And  in  the  case  of  a  purchaser,  nay,  even 
notice,  the  court  would  not  relieve  a  dowress  against  a 
(a)  EoXa.  Ab.  term  that  stood  in  her  way.  (a) 

Is?*  Ca.  in  His  Lordship  took  notice,  that  by  the  preamble  of  th 

^h\\7%     R   ^^^'  ^^  ^*®8,(ft)  it  is  recited,  that  by  means  of  these  U8( 

c.  10.  '  wife  was  defeated  of  her  dower ;  by  which  it  appears 

[  2^  ]      the  wife  of  cesttty  que  use  was  not  dowable  at  common 

and  if  so,  then,  as  at  common  law  an  use  was  the  sami 

trust  is  now,  it  follows,  that  the  wife  can  no  more  be  enc 

of  a  trust  now,  than  at  common  law,  and  before  the  st 

she  could  be  endowed  of  an  use;  so  that  here  was  the  o] 

of  the  whole  parliament  in  the  point ;  that  it  had  bee 

common  practice  of  conveyancers,  agreeable  hereto,  to 

the  legal  estate  in  trustees  on  purpose  to  prevent  d< 

wherefore  it  would  be  of  the  most  dangerous  consequei 

titles,  and  throw  things  into  confusion,  contrary  to  t\ 

opinions,  and  the  advice  of  so  many  eminent  and  le 

men,  to  let  in  the  claim  of  dower  upon  trust  estates ;  tl 

Husband  may   took  it  to  be  settled,  that  the  husband  should  be  tena 

thc^?^y  of  ^®  C^]  curtesy  of  a  trust,  though  the  wife  could  not 

a  trust;  though  dower  thereof;  for  which  diversity,  as  he  could  see  n< 

have  dower"     8^°>  SO  neither  should  he  have  made  it ;  but  since  ii 

thereof.  prevailed,  he  would  not  alter  it ;  that  there  did  not  a 

to  be  so  much  as  one  single  case,  where  abstracting  fro 

other  circumstances,  it  had  been  determined  there  shou 

dower  of  a  trust.  (1)     For  which  reason,  his  Lordship 

[C]  So  determined  by  his  Lordship  in  the  case  of  Caseburn  v.  EngUth^ 
this  time. CD  an  appeal  from  the  Rolls.     1  Jlk.  603. 

(1)  Vide  Bankt  v.  Suiion^  ante,  2  vol.  700. 


r 
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-tanssed  the  bill  as  to  such  part  of  it  as  claimed  dower  of  the     Chaplin 
t  «i8t  of  this  rent.  [D]  ^    ^* 

Another  point  in  this  cause  was.  that  Porter  Chaplin  made  * '   ua 

mortgage  for  years,  and  then  intailed  the  estate  mortgaged  of  lands  mort- 
n  himself,  and  the  heirs  male  of  his  body,  remainder  to  his  found' uTkeep 
rother  TJiomcu  Chapliriy  in  *  tail  male,  and  died,  leaving  down  the  in- 
one  in&nt  son,  who  suffered  the  interest  to  incur  on  the  nantforlifeis. 
lortgage  for  several  years,  and  died  just  before  he  came  of    [.*235  J 
t,  leaving  a  personal  estate.    Whereupon  it  was  objected, 
the  executors  of  the  infant  son,  seeing  their  testator  ■ 
the  rents  and  profits  of  this  estate,  ought  to  keep  down 
interest,  the  rather,  for  that  he  never  had  it  in  his  power 
bar  the  remainder  by  a  recovery. 
Lord  Chancellor.  There  is  no  precedent  of  a  tenant  in  tail 
"fceiDg  obliged  to  keep  down  the  interest  on  a  mortgage :  a 
^4»n«nt  for  life  is,  without  doubt,  compellable  to  do  it ;  but  as 
^  tenant  in  tail  has  an  estate,  which  may  last  for  ever,  and 
^CJie  remainder  over  is  not  assets,  nor  regarded  in  law ;  and  as 
^udi  tenant  in  tail  has  a  power  over  the  estate,  to  commit 
Wkny  waste  or  spoil  thereon,  a  court  of  equity  has  never  en-'^ 
joined  him  to  keep  down  the  interest. (2)     Wherefore  his 
XiordBhip  refused  to  make  any  order  upon  the  executors  of 
tenant  in  tail,  to  pay  any  arrears  of  interest,  though  it 
.ppeared  there  was  near  twenty  years'  interest  due,  and 
'iJiough  in  this  case,'the  tenant  in  tail  died  during  his  infancy, 
Zand  consequently  before  it  was  in  his  power  to  have  barred 
"CJhe  remainder  by  a  recovery. 

[D]  Afterwards,  in  the  case  of  Shepherd  v.  Shepherd,  heard  in  Marchf 
1  785-0,  bolbre  the  Lord  Talboi,  the  same  point  coining  in  queition,  the  Attomej- 
aod  Mr.  Fazakerlyy  who  were  of  counsel  with  the  widow,  apprehended 
to  have  been  so  clearly  settled  by  the  above  resolution,  that  they  both  declined 
to  it. 


(2)  Vide  Ameibury  v.  Brown,  1  Vea.  477.(«) 
(«)  Ware  v.  PolhiU,  11  Yes.  257.     Burgee  v.  Mawbey,  1  Turn.  107. 
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WROTTESLEY  v.  BENDISH, 


On  exceptiont  to  the  Master's  report. 
Case  54.  

Lord  Chan-  Sir  Hugh  Jf^pttesley  by  his  marriage  settlement  seauet 
cellor  to  his  daughters  that  he  should  have  by  his  lady,  in  case  o 
^^^^'^*     no  son,  8000/.  among  them,  payable  at  their  ages  of  twenty 

5l7?pl.  16.  *  ^^^9  ^^  ^ys  of  marriage,  which  should  first  happen,  pra 
[  ^6  ]  vided,  if  any  of  his  daughters  should,  after  his  death,  marr 
under  her  age  of  twenty-one,  and  without  the  consent  of  he 
mother,  that  then  such  daughter  should  forfeit  her  portion 
which  should  go  over  to  the  other  daughters.  The  &the 
died,  leaving  no  son,  and  four  daughters. 

The  defendant  Bendish  married  one  of  the  daughters,  ani 
(as  was  pretended)  without  the  consent  of  the  mother 
whereupon  the  other  daughters  brought  their  bill  againa* 
the  defendant,  the  married  daughter,  and  her  husband,  anc 
thereby  among  other  things  they  asked  the  married  daughtei 
whether  she  married  with  her  mother's  consent  ? 

The  defendants  did  not  demur  to  that  part  of  the  biU,  fiti|i 
submitted  to  answer ;  and  the  husband  answered  even  M 
some  circumstances  of  the  marriage,  as  that  he  took^ll 
he  was  encouraged  by  the  mother  in  his  addresses  to  ^{ 
daughter,  and  that  the  mother  knew  of  it;  but  the  dai^^- 
ter,  his  wife,  did  not  answer  to  the  point,  whether  she  did 
not  marry  without  her  mother's  consent :  upon  which,  "fX^ 
ceptions  being  taken  to  her  answer,  the  same  was  reporfk^ 
insufficient;  and  now  exceptions  were  taken  to  the  Master*^ 
report,  which  coming  on  to  be  argued. 

It  was  objected  that  the  wife  was  not  bound  to  answer  ;<^ 
for  if  she  did,  yet  her  answer  could  not  be  read  against"  the 
husband,  nor  could  she  be  a  witness  against  him ;  wherefore 
it  was  a  vain  thing  to  insist  upon  her  answering,  when  such 
answer  could  not  be  made  use  of,  after  it  should  be  put  in, 
being  no  more  to  be  regarded  than  the  answer  of  an  infioit. 
Besides,  the  wife  is  supposed  to  be  sub  potestatt  virty  itoA 
not  to  answer  freely. 

[  937  ]         To  which  it  was  replied,  that  the  same  atgument  might  Im 
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mb/k  use  of  against  a  feme  covert's  answering  any  bill^  when  Wrottes- 

made  a  co-defendant  with  her  husband^  which  is  contrary  to  ''^^ 

ail  roles  of  practice ;  and  therefore  this  objection  ought  not  u^^jag 
to  prevail.     Moreover^  the  wife  might  survive  her  husband, 
in  which  case  ber  answer  might  be  read  against  i  erself ;  and 
that  this  case  differed  from  that  of  an  infant's  answering ; 

where,  it  is  true,  the  answer  cannot  be  read  against  such  An  infant*!  aa- 

inlant,  (and  yet  it  has  been  sometimes  ordered  that  an  infant  ![h!vnt^^!^ 

should  answer,  notwithstanding  his  infancy,)  but  the  true  dfoeie  against 

veaaoQ  why  the  infant's  answer  is  not  to  be  read  against  him  u  Mt  tbe in- 

18)  because  in  reality  it  is  [E]  not  the  answer  of  the  infant,  b^^the  ffuSd- 

hpl  of  tiie  guardian,  who  is  sworn,  and  not  the  infant ;  and  ian*B,andthe 

thfij^fant  may  know  nothing  of  the  contents  of  the  answer  f^ora^d  not 

pA:tilE>rhimby  his  guardian,  or  may  be  of  those  tender  theiaiaat. 
yeUB  as  not  to  be  able  to  judge  of  it. 

ijjord  Chancellor  :  I  do  not  now  give  any  opinion  whether  [  238  ] 

thta&fwer  may  be  read  against  the  wife,  when  disoovert,  or  Baronandfeme 

not;  but  as  in  all  times  heretofore  the  wife,  as  weU  as  the  ^Xit^l^i^^ 

haiband^  baa  been  compelled  to  answer,  I  would  not  take  must  answer, 

vfoa mysdf  to  overthrow  what  has  been  the  constant  prac-  Linnorberaui 

tini^Uf)  -  ■  against  the 

^  husband,  but 

''-  ^  "  may  (posslUy)  be  read  againal  her,  if  she  sonrire. 


.'.i.i  . 


[Gf]  An  infant's  answer  by  his  gaardian  is  not  evidence  against  him,  because 

the  infant  is  not  sworn,  and  it  is  only  for  making  proper  parties.  Carthew  79.(«) 

AiKd%h^re  an  infant  is  defendant,  the  serf  ice  of  the  subpcsna  to  hear  judgment 

*"iA'bBon  the  guardian,  and  not  on  the  infant.    See  vol.  2.  645*.     Taylor  v. 

4^9^     Bat  where  a  defendant  puts  in  an  answer  to  a  bill  brought  by  an  in- 

^  ,who.  does  not  rf  ply  to  it,  in  such  case,  it  seems  the  answer  must  be  taken 

ttoe  troe^  in  regard  the  defendant,  for  want  of  a  replication,  is  deprived  of  an 

^l^jiMinity  of-  examining  witnesses  to  prove  his  answer :  and  he  ought  not  to 

^vihr  aocb omission  in  the  plaintiff.  So  ruled  at  the  Rolb,  with  some  warmth, 

^Sii;  JgiMpA  Jekyll  in  the  case  of  Thurston  and  Dechair^  an  infant^  v.  NuUon 

ijlx.  Trinity  1733,  in  which  the  reporter  was  of  counsel  with  the  plairittff, 

^d  JDnvch  opposed  the  reading  of  the  answer  ;  for  that  the  plaintiff  being  an  in- 

^Hy  oMrtd  admit  nothing ;  and  it  might  be  very  mischievous,  if  by  reason  of  the 

^^lect  of  the  plaintiff,  the  in&nt's  guardian  or  prochein  amy,  in  not  putting  in 

^  l^plica|ipn  to  the  answer,  such  answer  should  be  read,  and  admitted  to  be 

^e,  ttiough  never  so  detrimental  to  the  infant's  inheritance.     Ideo  qutere.  (1) 

(1)  Et  vide  contra  Legard  v.  Sheffield,  2  Atk.  377. 


(«)  Saoage  v.  Carroll,  1  Ba.  &  Be.  Yes.  274. 

t43;  and  exLceptions  will  not  lie  to  an  (y)  But  the  wife  shall  not  be  com- 

^faot's  answer,  Strudxcick  v.  Pargiter,  pelled  to  answer  a  mere  bill  of  disco- 

2Hob.  338.     Copeland  v.  Wheeler,  4  very,  Barron  v.  Grillard,  3  V.  &  B. 

<}.  C.  256.     Lucoi^v,  Luca$,  13  '  165. 
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Bairn  Uiii  case 
ftiM  feme  ttot 
bomidtomn- 
swer  the  bill 


tbough  tbe 
Irasbaodhad 
mbmitted  to 
aiuiirer. 


.WBonnk  Then  it  was  objected,  that  this  answer  of  the  wits 

^^^  to  make  her  liable  to  a  forfeiture,  which  in  (a)  no  cast 

Bbmdisb*  ^  assisted  in  a  conrt  of  equity ;  that  had  the  defe 

(a)  Saik.  550.  uistead  of  answering,  put  in  a  demurrer^  it  must  ha^ 

1  Vera.  60,       allowed ;  and  it  would  be  very  hard  to  make  this  mia 
109,  iio.(*)  '  ,  ^    ^1 

e^ttremely  penal  to  them. 

ZfOrd  Chancellor :  I  should  have  made  no  question, 
defendants  had  demurred,  of  allowing  (1)  the  demum 
*^'  *So*'l^  ^^y  having  submitted  to  answer,  and  the  husband 
to  a  forfeiture,  answered  as  to  his  marriage,  that  the  wife's  mother  1 
the  courtship,  and  having  fiilly  answered  the  bill,  s 
present  exception  being  to  the  wife's  answer  only 
somewhat  doubtful  how  to  determine.  But  at  lengt 
sidering  that  this  bill  was  to  entitle  the  plaintiffs  to 
feiture,  which  wovA  forfeiture  was  the  very  word  used 
deed ;  and  since  the  wife  was  in  danger  of  having  that 
firom  her  by  the  compulsion  of  a  court  of  equity, 
might  occasion  the  loss  of  the  whole  provision  made  i 
and  all  this  in  the  case  of  a  forfeiture,  so  little  fava 
this  court,  against  which,  (2)  in  many  cases,  relief  ic 
unless  where  there  is  a  devise  over,  (as  in  the  present 
[  330  ]  and  it  being  a  condition  which,  by  the  ecclesiastical 
(*)  Vol.2.628,  is  held  void  in  all  cases,  the  rule  being  there,  that  (A| 
tagium  debet  esse  liberum:  under  these  circumstan 
Lordship  said  he  could  not  reconcile  himself  to  the  c 
ling  a  wife  to  confess  that  by  which  she  might  forfeit 
had  in  the  world ;  and  that,  though  the  def^idants  I 
demurred,  as  they  should  have  done,  yet,  the  case  beu 


(1)  Vide  Chauncey  v.  Tahourden,        (2)  Vide  Fei/ion  v.  Bwry, 
3  Atk.  392.     Chancey  v.  Fenhoulety    vol.  6^6. 
2  ¥Mk  266.  Of) 


(«)  WtlUams  V.  Farrington^  3  Bro. 
C.  C.  39.  S.  C.  2  Cox.  202.  Park- 
hurit  V.  Lowten^  1  Mer.  401.  Besides 
the  case  of  forfeiture  above  mentioned, 
there  are  other  grounds  upon  which  a 
defendant  may  bj  answer  protect  him- 
self from  making  a  full  answer,  namely, 
that  he  might  criminate  himself,  Baker 
V.  Mellish^  1 1  Ves.  73.  Rowe  v.  Teed^ 
16  Ves.  378.  Manty.  Scotty  3  Price 
403.  Curzon  v.  De  la  Zouchj  1  Swan. 
IMm  Leonard  ▼•  Leonardy  I  Ba.  &  Be. 
n9t    That  he  if  a  purchaser  for  a  va-* 


luable  consideration  without 
Jerrard  v.  Saunders^  2  Ves.  Jt 
Rozoe  V.  Teedy  ub.  sup.  Leo 
Leonard^  ub.  sup.,  sed  vide  i 
Leighion^  2  S.  &  S.  234.  Tl 
discovery  sought  is  immaterial 
matter  of  the  suit,  jigar  v«  7 
genius  Canal  Camp.  Coop.  212 
as  was  holden  in  Strafford  r*  \i 
2  Ba.  &  Be.  164.,  that  the  koa 
was  acquired  in  a  privileged  ck 
Cy)  Lord  Uxbridge  v.  SUt 
1  Vei.  Sen.  b6. 
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4MiD)r  befeie  hhn,  it  seemed  not  agreeable  to  the  rules  of 
to  make  the  defendants  suffer  so  much  for  the  mis- 
of  their  counsel.     Whereupon  the  exception  to  the 
report  was  allowed^  and  the  answer  held  to  be  suf- 
ieAt.(3) 


Wrottm- 

LEY 

V, 

Be^ydish. 


(3)  Bat,  generally^  a  defendant  must 
wer  fttU J,  or  object  to  the  discoverj 
J  plea  or  demurrer^  Cookson  v.  EUi" 
mnj  2  Bro.  C.  C.  252.  Cariwright  v. 
efyy  3  Bro.  C.  C.  238,  and  1  Yes. 


Jun.  202.  Shepherd  Y.  Roberts^  3  Bro. 
C.  C.  239.  Hall  V.  jVo^et ,  3  Bro.  C.  C. 
483.  Selbi/  t.  Selb^y  4  Bro.  C.  C. 
11.  (s) 


(s)  Jacobs  ▼•  Goodman^  2  Cox  282. 
errard  ▼•  Saunders,  ub.  sup.  Marquis 
Domegal  y.  Stewart j  3  Yes.  446. 
kal^  v.  Cane^y  4  Yes.  107.  Tqy^ 
w.Mihter,  11  Yes.  41.  Bolder  r. 
v^«  Lord  Hunting  field,  11  Yes.  283. 
JM^mmider  ▼.  Stuart,  1 1  Yes.  296.  Shaw 
^.Ckmg^  11  Yes.  303.  Rowe  v.  Teed, 
smb.  sop.  Somerville  v.Mackay,  16  Yes. 
3S7.  Agar  y.  the  RegenVs  Canal  Comp, 
h,mpf»  Leonard  v.  Leonard,  ub.  sup. 
mrredo  y.  Maitland,  3  Mad.  70. 

--T.iicrm01i94Mad.252.  Thorpe 

-w^^  Macaulay,  5  Mad.  231. ;  but  the 
^^vacUce  in  toe  Court  of  Exchequer  dif- 


fers from  that  established  in  ChancerjT 
bj  the  abore  cases,  for  in  that  Court 
the  answer  of  a  defendant  maj  be  sup- 
ported against  exceptions  if  the  matter 
of  exception  would  have  been  good 
ground  of  demurrer,  or  might  have 
been  made  available  bj  plea.  Richard" 
son  V.  Ilulbert,  1  Anst  65.  Selby  v. 
Selbj/,  4  Bro.  C.  C.  1 1 .  The  reason  of 
tliis  difference  is,  that  exceptions  are  in 
the  Exchequer  brought  before  the  Court 
itself  in  the  first  instance,  instead  of 
being  referred  to  a  Master.  Rowe  v. 
Teed,  ub.  sup.  Jgar  v.  The  Regents 
Canal  Comp,  ub.  sup. 


SELLON  V.  LEWEN. 


Case  55. 


HJB  pliuntiff  brought  his  bill  against  B,,  who  pleaded  to  the        Lord 
"^^kole  bill ;  and  the  court,  on  arguing  the  plea,  saved  the    Chancellor 
*^nefit  thereof,  ordering  that  it  should  stand  for  an  answer  ; 
^'^t  it  WM -not  said,  oneway  or  other,  whether  the  plaintiff  75.  pi.  31. 
^iKndd  have  liberty  to  except.  ^icadlTto^A"* 

whole  bill;and9 


It  answer  beiog'  as  none. 

'Aftei(  thifl^  the  plaintiff  put  in  exceptions  to  the  answer, 

BOfporiiig  the  plea  to  be  now  as  an  answer ;  and  that  the 

court,  in  saying  it  should  stand  for  an  answer,  must  have 

intended  a  common  answer.    But  the  defendant  moved  to 

dbchaj^  the  exceptions^  as  irregular^  insisting  that  the 

VOL,  III.  o 
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plaintiff  can  in  no  such  case  except  to  the  answer^  u 
there  is  express  liberty  given  him  so  to  do ;  or  unless,  { 
some  cases)  it  is  said^  as  to  such  part  of  it,  as  is  not  n 
of  account. 

On  the  other  side  it  was  objected,  that  of  course  the  ( 
tiff  has  liberty  to  except,  unless  where  the  court  doc 
express  words  take  it  from  him ;  and  that  in  the  present 
it  would  be  a  great  hardship  on  the  plaintiff,  if  he  migh 
have  the  benefit  of  a  discovery  from  the  defendant. 

The  LfOrd  Chancellor,  doubting  as  to  the  practice,  on 
precedents  to  be  looked  into,  and  that  the  register  si 
satisfy  the  court  what  had  been  the  course  in  such  cases 
that  it  should  be  moved  again. 

Accordingly  this  matter  was  moved  the  first  day  of 
term,  when,  on  producing  precedents,  the  Lord  Cham 
held,  that  when  the  court  orders  that  the  plea  shall  stan 
an  answer,  without  saying  more,  it  must  be  intended 
sufficient  answer,  an  insufficient  answer  being  as  no  ani 
Wherefore  this  being  taken  to  be  a  sufficient  answer,  ai 
express  liberty  to  except,  the  order  to  refer  the  except 
and  the  exceptions  themselves,  were  discharged.  (2) 


(1)    Coke  v.    Wilcocksy   Mos.   74.         (2)  But  with  liberty  for  the  pi 
Maitland  v.  Wilson^  3  Atk.  815.  to  re-argue  the  plea.  Reg.  Lib.B. 

fol.  130. 


Case  56.  MARTIN  v.  KERRIDGE. 

Lord  Martin  had  recovered  a  decree  for  1300/.  against  th 

Chancellor  fendant  Kerridffe:  and  had  sued  out  an  attachment,  rei 

Talbot.  .           . 

r  *  «4i  1  ^^^^  ^*®^  term,  against  him,  and  on  nofi  est  inventiu 

In  ChAnccry  turned,  took  out  an  attachment  against  him,  returnable 

not  only  the  term.     On  which  *  attachment  the  defiendant  being  \x 

defen^ntybut  turned  himself  over  to  the  Fleet;  and  the  next  day  (1 

also  his  lands  the  first  seal  after  Hilary  term)  upon  a  certificate  o 

and  goods,  arc  j          i.   ,       ^,          ,       i                       .               i             i 

liable  to  a  se-  warden  of  the  Fleety  that  he  was  a  prisoner  there,  the  m 

questration  : 

but  no  sequestration  lies  till  the  time  for  the  return  of  the  attachment  is  out,  on  whi 

body  was  taken,  (x) 


(«)  After  the  return  of  cepi  corpus  questration  issues.    Miles  ▼.  lAn^ 

to  an  attachment  for  want  of  appear-  7   Yes.  230.    Holme  v.  Cardwi 

ance,  a  messenger  must  go  before  se-  Mad.  114. 

1 


De  Term.  S.  Hil.  17SS. 


241 


^vi^  heea  moved,  the  Lord  Chancellor  granted  a  seques- 
'^ratioB,  and  this  order  was  drawn  up,  and  the  sequestration 
red. 

The  next  seal  I  moved  the  court  to  discharge  the  order  for 
aequefltration,  for  tiiat  the  attachment  on  which  the  de- 
iffoidaiit  was  taken  into  custody  was  not  returnable  until  the 
-^oezt  term,  all  which  time  the  defendant  had  to  pay  the 
3Biioney ;  and  it  is  a  most  transcendent  power  exercised  by 
court  of  chancery,  beyond  what  the  common  law  allows, 
the  plaintiff  in  this  court  shall  take  the  body,  and  while 
ifl  in  execution,  seize  the  land  also ;  but  tliat  still  this 
SBOst  be,  when  the  defendant  lies  obstinately  in  prison,  and 
spends  his  estate  there  without  paying  any  of  his  debts,  under 
^^rUch  circumstances  it  might  be  reasonable  the  plaintiff 
mUmiA  have  a  sequestration ;  whereas  in  the  present  case  it 
^Sd  not  appear  before^the  return  of  the  writ,  whether  the  de- 
Xendaat  would  or  would  not  pay  the  money,  and  he  had  that 
^ime  to  redeem  his  person. 

Lord  Chancellor.  Until  the  return  of  the  writ,  it  is  quite 
^vmeertain  whether  the  defendant  will  pay  the  money  or  no ; 
wmA  though  it  may  be  reasonable,  where  the  court  finds  that 
<s&  prisoner  obstinately  continues  in  prison,  there  spending 
1:^  estate  which  should  go  towards  satisfaction  of  his  debts, 
'ftJiou^  it  may,  I  say,  in  that  case  be  but  just  to  let  his  ere- 
tutors  have  such  estate ;  yet  this  practice  with  regard  to  the 
^questration,  as  it  is  in  its  nature  somewhat  extraordinary, 
ight  not  to  be  extended ;  for  ^^  hich  reason,  on  debate  of 
'SJhe  matter  and  hearing  counsel  on  both  sides,  the  order  for 
sequestration  was  discharged,  (a) 


Martin 

V. 

Kerridob. 


Reasonable 
that  a  seques- 
tration should 
lie,  in  case 
one  taken  into 
custody,  by 
process  of 
chancery,  con* 
tinue!4  in  pri- 
son M'ithout 
paying  his 
debts. 

[242] 


(«)See  1  Chan.  Ca.  91.  Hyde  v.  Petit^  of  the  rise  and  progress  of  sequestra- 


BUCK  V.  FAWCETT. 


Case  57. 


^PON  a  bill  brought  in  equity,  the  plaintiff  and  defendant        Lord 
^tered  into  an  agreement,  which  was  signed  by  the  parties    Chancellor 
^r  their  clerks  in  court,  and  afterwards  by  consent  made  an 

■'An  agreement 
^•ifoed  bj  the  parties,  and  by  consent  made  an  order  of  court,  to  submit  t^  such  decree  as 
^  court  should  make,  and  neither  party  to  bring  an  appeal ,  yet  the  cause  allowed  to  be 
vtWnd. 

o2 
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Buck       order  of  courts  **  That  both  parties  would  submit  to  such  de- 
^'  "  cree  as  the  court  should  make  in  this  cause^  provided  i1 

'^  should  be  on  the  merits,  and  not  on  any  mistake  in  th< 
*^  pleadings ;  and  that  neither  party  should  bring  an  appeal.' 
The  cause  was  heard,  and  a  decree  made.  Whereupon  th< 
party  against  whom  the  decree  was,  petitioned  for  a  rehear- 
ing, which  being  signed  by  counsel,  a  rehearing  was  orderec 
by  the  Lord  King,  who  made  the  decree. 

And  this  day  a  motion  was  made  to  discharge  the  ordei 
for  a  rehearing,  seeing  the  party  petitioning  for  it  had  en- 
tered into  an  order  by  consent  to  submit  to  the  decree,  am 
not  to  appeal ;  that  though  an  appeal  is  a  matter  of  right,  yei 
it  is  equally  a  matter  of  right,  that  the  party  should  have  il 
in  his  power  to  give  up  such  liberty  of  appealing,  and,  if  h( 
thinks  fit,  to  debar  himself  thereof;  that  as  he  might  releasi 
errors  at  law,  so  might  he  also  release  errors  in  equity.  Nay 
it  was  the  usual  terms  for  an  injunction,  that  the  party  shoulc 
bring  no  writ  of  error;  that  it  was  as  reasonable  one  shoulc 
bind  himself  from  rehearing,  as  from  appealing ;  that  this  wai 
[  243  ]  in  effect  submitting  to  an  arbitration,  and  that  the  award  oi 
the  arbitrators  should  be  final  and  binding ;  and  was  more 
particularly  proper  in  the  principal  case,  where  the  decree 
was  to  sell  a  mortgaged  estate,  which,  by  the  delay  of  rehear- 
ing, might  happen  to  be  eaten  up  with  interest ;  and  the 
agreement  being  the  voluntary  act  of  the  parties,  ought  to  be 
binding. 

Lord  Chancellor.  This  order  is  of  a  very  singular  nature  ] 
insomuch  that  had  the  agreement  been  disclosed  to  the  court, 
I  hardly  believe  such  order  would  have  been  made.  Until  a 
decree  is  signed  and  enrolled,  all  matters  are  open ;  and  ij 
there  be  any  error  in  the  decree,  it  is  fitting  the  court  should 
have  an  opportunity  of  amending  it ;  which  is  still  more  rea- 
sonable in  the  principal  case,  as  my  predecessor,  who  heard 
the  cause,  has  ordered  a  rehearing,  and  thereby  shewn  he 
was  not  satisfied  with  the  decree.  Let  the  order  stand  for  a 
rehearing,  (x) 


(x)  Bowker  v.  Hunter^  2  Dick.  611. 
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JONES  V.  THOMAS. 


Case  58. 


In  a  plea  of  a  purchase^  the  defendant^  in  his  denial  of  notice^        Lord 
denied  that  at  the  time  of  making  his  purchase,  and  paying    Chancellor 
lus  purchase  money,  he  had  any  notice  of  the  plaintiff's        ^^^"t* 

title,  &C.  purchase  it  li  a 

The  Attorney  General  objected,  that  this  was  not  a  good  J|?5of  notfoe 
denial  of  notice,  for  it  might  be,  he  had  notice  given  him  to  sa^,  that  at 
before  J  though  he  had  no  notice  at  the  very  time  of  the  pur-  Jj*  p^haL 
chase;  and  in  such  case,  the  defendant  might  forget  the  no-  he  had  no  no- 
tice, and  would  not  be  liable  to  a  conviction  of  perjury,  if  it  taying,  or  at 
should  appear  he  had  notice  only  before.    Besides,  the  usual  J'^y  ^"*  ^' 
way  of  pleading  is,  that  the  defendant  had  no  notice  at,  or      [244  ] 
any  lime  before,  the  making  of  the  purchase. 

LfOrd  Chancellor.  Notice  before,  is  notice  at  the  time  of 
the  purchase,  and  the  party  will  in  such  case,  on  its  being 
made  appear  that  he  had  notice  before,  be  liable  to  be  con- 
victed of  perjury.  Wherefore  the  plea  is  well  enough,  not- 
withstanding this  exception.  [F] 

[F]  In  all  cases  of  a  plea  of  a  purchase,  or  marriage  settlement,  notice  must 
be  denied,  though  not  charged  by  the  bill ;  and  it  may  be  sufficient  to  deny  it 
either  by  the  plea  or  answer,  notwithstanding  the  objection  that  it  ought  to  be 
ID  the  plea,  since  all  the  defendant  has  to  do  is,  to  prove  bis  plea ;  for  the  de- 
feodant  is  not  to  prove  (1)  a  negative,  viz.  that  he  had  no  notice.  However,  it 
Hiems  best  to  deny  notice  both  in  the  plea  and  answer.  By  the  Lord  Parker^ 
Jston  V.  Curzon^  HiL  1719  :  the  same  point  determined  by  the  Lord  Kingy  in 
th«  case  of  Weston  v.  Berkeley^  17  Jw/y,  1729.(2) 

(1)  As  to  negative  pleas,  vide  New^  Kingston^  Mitf.  Plead.  3d  ed.  223. 
Ml  V.  WaiUsy  2  Bro.  C.  C.  143.  Hall  Davie  v.  Chester^  ibid.  Hoare  v. 
T.  Noyeiy  3  Bro.  C.  C.  489.(jr)  Parker^  ibid.(^) 

(2)  Et  vide  Meadows  v.  Duchess  of 


(x)  Negative  pleas  are  now  held  to 
be  good,  Plummer  v.  Maj^,  1  Vez. 
Sen.  426.  Gunn  v.  Pnor^  2  Dick.  657. 
S.C.  1  Cox  197.'  Jones  v.  Davis^  16 
Ves.  262.  Hitehins  v.  Lander^  Coop. 
54.  Drew  v.  DreWy  2  V.  &  B.  159. 
Chamberlain  v.  Jgar^  2  V.  &  B.  259. 
Brians  v.  Harris^  2  V.  &  B.  361.  Ar^ 
^^ge  V.  Wadsworthy  1  Mad.  189. 
^9rker  v.  Aiiy,  5  Mad.  64.  Sanders 
\Kingj  0  Mad.  61.  Yorke  v.  Fry^  0 
^.  05.     Earl  of  Strathmore   v. 


Countess  of  Strathmore^  2  J.  &  W. 
541.  Hook  v.  Dorman^  1  S.  &  S.  227. 
Warrington  v.  Mothersill^  7  Price 
666.  T'hring  v.  Edgar^  2  S.  &  S. 
274. 

Cy)  S.  C.  1  Cox  224.  Coke  v.  Wil- 
cocks ^  Mos.  73.  Pope  v.  Bishy  1  Anst. 
59.  Edmundson  v.  Hartley^  1  Anst. 
97.  Bayley  v.  Adams^  6  Ves.  586. 
Evans  v.  Harris^  nb.  sap.  Cork  v* 
Wilcocky  5  Mad.  328. 
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Case  59. 


CHAPLIN  V.  CHAPLIN. 


[^See  a  Branch  of  this  Cause,  ante^  229.] 


Lord 

Chancellor 

Talugt. 

2  Eq.  Ca.  Ab. 
220.  pi.  6,  ' 
650.  pi.  32. 
In  a  settle- 
meat  a  term 
was  raised  for 
daughters' 
portions,(viz.) 
10,000/.  with 
a  proyisn,  that 
if  the  father 
by  deed  or  will 
should  give  or 
leave  the  sum 
of  10,000/.  to 
1)18  said  daugh- 
ters, it  should 
be  a  satisfac- 
tion.   The  fa- 
ther leaves 
land  to  the 
daughters  of 
the  value  of 
10,000/.  this 
no  satisfac- 
tion. 

[  *246  ] 


Porter  Chaplin^  on  his  marriage  with  Arm  Shefwjfn,  by 
lease  and  release  dated  the  13th  and  14th  of  June,  VJQlIf 
settled  his  estate  in  Lincolnshire^  to  the  use  of  himself  for 
life^  remainder  as  to  part  to  his  wife  for  life,  remainder  to 
the  first,  &c.  son  of  the  marriage  in  tail  male,  remainder  to 
trustees  for  500  years,  in  trust,  that  if  the  said  Porter 
Chaplin  should  have  no  issue  male  by  the  marriage,  or 
should  have  issue  male  that  should  die  without  issue  male 
before  their  age  of  twenty-one ;  then  the  trustees  should  raise 
10,000/.  for  the  daughters  of  the  marriage,  payable  at 
eighteen  or  marriage.  In  which  said  settlement  there  was  a 
proviso,  that  if  Potter  Chaplin  should,  by  deed  or  will,  give 
or  bequeath  any  sum  of  money  to  his  daughters,  which 
should  be  actually  paid  to  them ;  then  such  money,  if  equal^ 
should  be  a  satisfaction,  if  not  equal,  that  it  ^should  go 
towards  satisfaction  of  their  portions  5  unless  the  said  Porter 
Chaplin  should  by  deed  or  will  declare  the  contrary ;  with 
remainder  to  himself  in  fee. 

Subsequent  to  the  marriage,  the  said  Porter  ChapUn 
charged  the  said  term  of  500  years  with  additional  portions 
of  10,000/.  to  daughters,  if  no  son ;  but  subject  to  tiie  same 
trusts  and  proviso  as  the  former  portions  were  secured  to  his 
said  daughters. 

Afterwards  Porter  Chaplin  having  three  daughters  and 
one  infant  son  by  this  marriage,  did  by  his  will  in  1/18,  de- 
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lands  of  200/.  per  annum  to  his  uncle  Sir  Oeorge     Chapliw 

^Fhorold  in  fee^  in  trust  for  his  three  daughters  and  their     p    ^* 

equally,  leaving  it  entirely  to  his  said  trustee  to  sell 

dispose  of  the  premises,  or  otherwise  to  order  or  manage 

%^bit  same^  as  he  should  think  most  for  the  benefit  and  ad- 

^v^ntage  of  his  said  three  daughters,  to  whom  he  gave  a  le- 

^^acy  of  1000/.  together  with  the  residue  of  his  personal 

^^tate.     Porter  Chaplin  died,  leaving  issue  this  infant  son 

^ud  these  three  daughters.     The  son  married,  and  died  about 

'lie  age  of  twenty  years,  leaving  his  wife  privement  ensient, 

'^AlvAi  proved  a  daughter,  so  that  he  died  without  issue  male, 

'^^reby  the    daughters   became    entitled  to  this  20,000/. 

^rharged  upon  the  land.    Soon  after  the   death  of  Porter 

€kapliny  there  was  a  decree  for  the  sale  of  the  lands  devised 

Ar  the  payment  of  the  testator's  debts  and  legacies. 

It  was  admitted,  that  the  legacy  of  1000/.  and  the  surplus 
^  the  personal  estate,  whenever  it  was  paid  to  the  three 
^iangbters,  should  go  towards  satisfaction  of  the  10,000/., 
^oA  10,000/.  portions  so  secured  to  them  as  aforesaid ;  but 
^WB8  moreover  argued  that  the  200/.  per  annum  inland 
^kfiaed  to  Sir  George  Thorold,  in  trust  for  the  said  three 
^lao^iterB,  as  it  was  money's  worth,  and  might  the  very  next  [■  547  ] 
^  after  thie  testator's  death  be  turned  into  money,  was 
^irilhin  the  meaning  of  the  proviso,  which  intended  only  that 
'the  daughters  should  be  advanced  with  portions  among  them 
amoimtiDg  to  20,000/.3  and  that  this  was  the  stronger,  since 
^  decree  obtained  for  the  sale  of  the  land,  whereby  the 
^iBie  was,  at  least  in  equity,  turned  into  money. 

Lord  Chancellor.    This  proviso  seems  to  be  little  more 

"tttti  what  is  implied  ;   for  when  on  a  marriage  a  portion  is 

secured  to  a  child  put  of  land,  and  the  parent  gives  the  child 

^  portion  [in  money]  equal  to  what  is  so  secured,  it  shall  by 

^Sn^lication  be  a  satisfaction  ;   and  if  not  equal,  yet  a  satis- 

^Kclioii  pro  tanto.    But  here  the  father  has  limited  himself, 

^qd  ascertained  the  satisfaction,  (viz,)  that  it  shall  be  money, 

^ROfuy  actually  paid;   and  when  the  same  man,  that  has 

^Vtadned  the  satisfaction  to  money,  gives  land  in  trust  for 

l^»  daughters :  this  can  no  more  be  said  to  be  money,  than  Money  and 

>»oacy  can  be  termed  land,  (a)  which  is  alieni  generis^  and  q^"  tc^jiffcrcnt 

channel,  and  therefore  the  one  not  to  be  taken  in  satisfiaction  for  the  other. 


(a)  See  partlcalarlj  the  case  of  Eastwood  v.  Vinck^  3 
»rthe  Blaster  of  the  Rolls  express  to  this  purpose. 


Vol.  §16.  the  opinioik 
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Ceaplin 
Chapuit. 
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goes  in  quite  a  different  channel :  for  instance^  the  monej 
would  go  to  the  daughters'  husbands^  but  the  land  to  theii 
heirs.  Suppose  there  had  not  been  any  such  proviso  in  th< 
settlement,  then  the  land  given  to  or  in  trust  for  the  daugh 
ters,  would  have  been  no  satisfaction ;  and  if  so,  the  provisi 
makes  still  stronger  against  such  construction,  in  that  it  ex- 
pressly confines  the  satisfaction  to  money,  and  particularly 
declares  what  shall  be  a  satisfaction,  which  implies  a  nega- 
tive, (viz.)  that  nothing  else  shall.  So  if  the  testator  hac 
bequeathed  a  term  of  years,  or  some  goods  to  his  daughters 
these  should  not  have  gone  towards  satisfaction  of  tb 
20,000/.  Neither  will  the  decree  for  the  sale  alter  the  case  j 
for  if  this  be  to  be  looked  upon  as  a  satisfaction,  it  must  have 
been  so  at  the  time  of  the  death  of  the  testator,  or  not  at  alL 
Now,  at  that  time,  this  being  land  devised,  could  not  have 
been  so  taken ;  and  if  the  trustee,  who  by  the  will  is  di- 
rected to  act  in  every  thing  for  the  benefit  and  advemtage  of 
the  daughters^  should,  by  turning  the  land  into  money,  make 
that  a  satisfaction  which  otherwise  would  not  have  been  boj 
such  a  proceeding  in  a  trustee  would  be  acting  the  very 
reverse  of  what  the  testator  directs,  and  a  manifest  breach 
of  trust.  Besides,  the  coming  into  such  an  interpretation  of 
wills  would  create  the  greatest  confusion,  by  giving  a 
latitude  and  power  to  a  Judge  to  make  a  new  will,  and 
would  introduce  the  utmost  uncertainty  in  the  constmotion 
thereof. 

Wherefore  the  Lord  Chancellor  with  great  clearness  de- 
termined, that  the  land  devised  by  Porter  Chaplin,  in  trust 
for  the  daughters,  should  not  be  construed  to  go  towards  sa- 
tisfaction of  the  10,000/.  and  10,000/.  portions,  or  either  of 
them,  secured  to  the  said  daughters  by  either  of  the  settle^ 
ments. 
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ROBINSON  V.  PETT. 

Case  60. 


On  091  Appeal  from  a  Decree  at  the  Rolls.  \jarA 

— """  Chancellor 

Talbot. 
IBM  question  was;  whether  an  executor  that  had  renounced,  ^  Eq.Ca.  Ab. 

Imt  had  yet  been  assisting  in  the  trust,  according  to  the  ^^-  pi*  lO. 

jequest  of  the  testator,  shoidd  have  any  additional  considera-  The  amit  ne- 

tion,  when  he  had  an  express  legacy  for  such  his  assistance  ?  executor  or 

truf  tee  for  hit 
time  and  trouble,  especially  where  there  is  an  express  le^pacy  for  his  pains,  Ac.  neither  wiU 
it  alter  Iha  case,  thiit  the  executor  renounces,  and  yet  is  assisting  to  the  executorship  ;  nor 
erea  thoiifb  it  appears,  that  the  executor  has  deserved  more,  and  benefited  the  trust,  to  the 
pnjudiee  of  bis  own  affairs. 

Boberi  Petty  a  considerable  draper  and  mercer  at  AspalU 
Oemehamy  in  Suffblkj    made    his  will  in   October,  I7IO9 
whereby  he  devised  the  surplus  of  his  real  and  personal 
estate  to  his  grandchildren,  and  appointed  the  defendant 
Pettj  ^o  had  been  first  his  servant,  and  afterwards  his 
Journeyman,  together  with  one  Larkitty  executors,  giving  to 
each  of  his  executors  100/.  for  their  trouble  about  the  exe- 
cution of  their  tnist,  and  directing,  that  if  the  defendant 
Larldn  should  refuse  the  executorship,  he  should  lose  his 
legacy;   but  if  the  defendant  Pett  should  refuse  to  take  on 
him  the  executorship,  yet  that  he  should  have  this  100/. 
paid  him>  provided  he  would  be  aiding  and  assisting  in  the 
management   and    execution   of   the    trust.    Larkin  only 
}noved  the  will,  and  the  defendant  Pett  renounced  the  exe- 
cutorship. 

On  a  bill  brought  by  the  plaintiiFs,   the   grandchildren, 
against  the  executors,  for  an  account  of  the  personal  estate, 
the  defendant  Pett  was  allowed  his  100/.  legacy :   but  he 
likewise  insisted  to  have  400/.  more  for  his  extraordinary 
INuns,  trouble,  and  expense  of  time  in  and  about  the  afiairs  of     [  250  ] 
the  testatx)r,  particularly  for  having  made  up  some  very  in- 
tricate accounts,  and  got  in  some  desperate  debts ;  and  there 
'^  some  proof,  that  the  defendant  Pett  had  greatly  benefited 
^e  testator's  estate,  and  prejudiced  his  own,  (he  himself 
l)^g  a  mercer)  and  that  he  had  neglected  his  own  trade^ 
^  lost  some  customers,  while,  he  was  looking  after  the 
concerns  of  his  testator. 
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Robinson        This  cause  was  first  heard  before  the  Master  of  the  RoUs, 
^*  Sir  Joseph  Jekyll,  who  declared  it  to  be  a  rule  so  settled^  that 

^^^^^  a  trustee,  or  executor  in  trust,  should  not  have  any  allow- 
ance for  his  care  and  trouble,  unless  there  were  some  parti- 
cular words  in  the  will  (1)  for  that  piurpose,  that  he  could 
not  break  into  it ;  and  that  there  was  the  less  occasion  to  do 
so  in  the  present  case,  as  the  testator  had  here  given  the  de< 
fendant  an  express  legacy  of  100/.  for  his  care  and  trouble ; 
so  that  the  testator  himself  had  set  an  estimate  and  value 
upon  it  of  100/.  which  since  the  defendant  had  accepted,  the 
court  could  not  increase. 

From  this  decree  there  was  an  appeal  to  the  Lord  Chan- 
cellor, before  whom  it  was  insisted  by  the  Attorney  and  So- 
licitor-General, (who  had  both  signed  the  petition  of  appeal) 
that  the  defendant  Pett  having  renounced  the  executorship, 
and  the  other  executor  only  having  proved  the  will,  the  de- 
fendant Pett  was  as  a  stranger ;  and  in  regard  he  appeared 
to  have  done  these  emhient  services  to  the  estate,  so  much 
to  his  own  prejudice,  he  was  entitled  to  a  quantum,  mendi, 
in  the  same  manner  as  if  he  had  not  been  an  executor  i  90 
that  this  was  out  of  the  common  case,  and  to  be  considefed 
as  if  the  defendant  had  been  employed  in  the  nature  of  a 
[  351  ]  baili£f,  &c.,  for  which  reason  it  was  prayed,  that  the  Mayter 
might  be  directed  to  have  regard  to,  and  make  some  allow- 
ance for,  the  great  trouble  and  successful  pains  taken  by  the 
defendant,  in  relation  to  tiie  affairs  of  the  testator. 
ZfOrd  Chancellor.    It  is  an  established  rule,  [A]  (2)  that  a 

[A]  An  executor  in  trust,  who  had  no  legacy,  and  where  the  execution  of  the 
tmst  was  likely  to  be  attended  with  trouble,  at  first  refused,  bat  afterwards 
agreed  with  the  residuary  legatees,  id  consideration  of  100  guin(*as,  to  act  in  the 
executorship,  and  he  dying  before  the  execution  of  the  trust  was  completed,  his 
executors  brought  a  bill  to  be  allowed  these  100  guineas  out  of  the  trust  money 
in  their  hands,  insisting,  that  ihe  residuary  legatees  might  as  wp41  make  a  con- 
tract with  the  executor  touching  the  surplus,  (which  was  their  own  property)  a» 
the  testator  himself ;  and  that  no  harm  could  thereby  happen  to  the  trust  ^tete. 
But  the  court  said,  all  bargains  of  this  kind  ought  to  be  discouraged,  as  tendiag 
to  eat  up  the  trust;  and  here  the  executor  had  died  before  he  had  finished  the 

.  -  • 

(1)  Vide  Ellison  v.  Airej/y  1  Vez.  (2)  So,  Scatter  good  v.  Harrison^ 
115.  Mos.  128.  (x). 


(x)  Burden  v.  Burden^  1  V.  and  B.  commission  upon  his  payments.    Chc^, 

170.    lfar*Aa//v.  Ho/foway,  2  Swan,  tham  v.  Lord  Audley^  4  Ves.  7%i 

432.     Brocksopp  v.  Barnes^  5  Mad.  otherwise  if  lie  has  a  legacy.   Freeman 

90. :   but  an  executor  in  India,  no  le*  y,  FairUey  8  Mer.  24. 
gacy  being  given  to  him,  is  entitled  to 
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^^"xtstee,  executor,  or  administrator,  shall  have  no  allowance     Robinsom 
*V:>This  care  and  trouble  :    the  reason  of  which  seems  to  be,       ^  ^' 

Pktt 

>i  that  on  these  pretences,  if  allowed,  the  trust  estate  might 
loaded,  and  rendered  of  little  value.    Besides,  the  great 
^S^Sfficulty  there  might  be  in  settling  and  adjusting  the  quantum 
^^Xsucfa  allowance,  especially  as  one  man's  time  may  be  more 
"^p"5aliiable  than  that  of  another ;  and  there  can  be  no  hardship  y^^^  ^^^^^ 
^:k3  this  respect  upon  any  trustee,  who  may  choose  whether  he  are  twoueciH 
"^^^Ul  acc^  the  trust,  or  not.    The  defendant's  renouncing  reSJjJ^ji 
executorship  is  not  material,  because  he  is  still  at  (1)  li*-  [■  ^^^^  •<  ^' 

-  ,1  -    ,  ■  .        bertytoiccept 

r^  whenever  he  pleases,  to  accept  of  the  executorship:  oftheezcca- 
5>  if  both  the  executors  had  renounced,  and  the  or-  JJhew^rtufS 
had  thereupon  granted  administration.    And  if  this  nomice; 
lo  make  any  difference^  it  would  be  an  art  practised  by  matter'  the 
rjLecotoA  to  get  themselves  out  of  this  rule,  which  I  take  to  common  W 

'  yendifferfirom 

a  reasonable  one,  and  to  have  long  prevailed.    But  fur-  the  dviiianf , 
in  the  present  case,  the  testator  has  by  his  will  ex-  Jng^^h^JJi^^f: 
directed  what  should  be  the  defendant's  recompenoe  Dunciatioa 
hit  trooUe^  in  case  of  his  refusing  the  executorship,  (t;ix.)  though  only  by 
he  still  should  have  the  100/.  leracy,  to  which  I  can  oneof  thcm^ 

^     ^  ^  peremptory. 

no  addition.    However^  it  being  a  hard  case,  let  the  Soe  Saik.321. 
defendant  take  back  the  deposit.  (2)  f.h^^^l^ 

^^fhiTt  of  the  tmst :  wherefore  the  plaintiff's  demand  was  disallowed.     Gould  T. 

•M^leetwoodj  Mick.  173^,  at  the  Rolls.  And  it  seems  to  be  owing  to  this  jealousy, 

^^vhicb  t  eoort  of  equity  entertains  of  an  executor  or  trustee,  that  if  thci/  com- 

X^oond  debts  or  mortgages,  and  buy  them  in  for  less  than  is  due  thereon,  they 

liall  not  take  the  benefit  of  it  themselves,  but  other  creditors  and  legatees  shall 

ave  the  advantage  of  it,  and  for  want  of  them,  the  benefit  shall  go  to  the  party 

^v^ho  is  entitled  to  the  surplus  ;    whereas,  if  one  who  acts  for  himself,  and  is  not 

U3  the  circttfDstances  of  an  executor  or  trustee,  buys  in  a  mortgage  for  less  than  is 

d  ne^  or  for  less  than  it  is  worth,  he  shall  be  allowed  all  that  is  due  thereon.    See 

^^idk.  155.     Thus  in  the  case  of  Baldwin  v.  Banister j  heard  at  the  Rolls, 

^^atekmj  1718.     The  case  was,  a  mortgagor  in  fee  died,  and  the  mortgagee 

^^^Night  in  the  mortgagor's  wife's  right  of  dower.     Decreed,  that  the  heir  of  the 

Uiortgagop,  on  his  bringing  a  bill  to  redeem  should  have  the  benefit  thereof,  on 

"^liis  principle,  that  the  mortgagee  is  but  a  trustee  for  the  mortgagor  after  his 

^Xftoiiey  paid.     So  in  the  case  of  Pozoell  v.  Glover^   Mich,  1721,  at  the  Rolls, 

^^'Here  a  guardian  compounded  debts,  decreed  it  should  be  for  the  benefit  of  the 

(1)  So,  Arnold  v.  Blencowe,  at  the  pears,  the  Master  of  the  Rolls  directed 

^R^  Jan.    31,   1788.  (i/)     Et  vide  generally,  that  all  parties  should  have 

Tke  King  v.  Simpson^  3  Burr.  1463.  just  allowances ;  and  on  appeal  by  thede* 

P)  Reg.  Lib.  B.   1732.  fol.  322.,  fendant  Pc«,  this  decree  was  affirmed, 

^nd  1733.  fol.  338.,  by  which  it  ap-  buttheparticularifravamenisnotsiatedl 


(,y)  1  Cox  426. 
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Case  61.       STONEHOUSE,  ESQ.  et  Ux'  v.  SIR  , 

Sir  Joseph  EVELYN. 

-  Master  of 

p'^r^Ah'  ^^^  Lady  Wychcy  eeised  in  fee  of  a  rent-cliarge  of  J 
.567.  pi.  19. '  />«•  annuniy  by  her  will  devised  this  rent-charge  to 
^t-cSS  *  ^^^^^9  Esq.  (late  Lord  Chief  Baron  of  the  Exchc 
to  be  sold  to  Irelandj)  and  his  heirs,  in  trust  to  pay  several  sums  i 
SounUn^  ral  annuitants  for  their  lives,  and  after  their  death 
800/^M^thc  300/.  to  the  plaintiffs,  300/.  to  JB.,  and  200/.  to  C;  ai 
should  sell  for  Baid  rent-charge  should  sell  for  1000/.,  then  the  t 
uto^  \t^  i^^^  ^^'^^  s^^^  ^^^  making  her  will)  gave  the  furthe 
further  ittracy  of  100/.  to  JB.  and  *  100/.  to  C.  All  the  aunuitan* 
SL^Sw*  d^  *e  last  of  whom  died  the  24th  of  March,  IJ! 
SaA2  ^Jt*^*  ^^  ijoxA  Chief  Baron  Daltotiy  the  trustee,  was  deadj 
thmn  1000/.,  .  left  &n  infant  son  and  heir.  The  plaintiffs  brought  1 
th^soo/^si^  ^  comipel  a  sale  of  the  rient-charge,  and  to  be  paid  th 
belong  to  the    and  interest. 

gating  trust.  Upon  opening  the  pleadings,  the  Master  of  tl: 
[  *253  ]  started  this  question:  suppose  the  rent-charge  sho 
for  above  800/.  and  less  than  1000/.,  which,  probata 
be  the  case, — ^who  will  be  entitled  to  the  surplus 
800/.  ?  To  which  it  was  answered  by  the  counsel, 
the  case  supposed,  as  the  heir  was  disinherited,  and  tl 
legatees  had  no  pretence  to  claim  more  than  the  legai 
monies  produced  by  the  sale,  which  would  exceed  8t 
fall  short  of  1000/.,  ought  to  be  distributed  in  propc 
the  legatees  B.  and  C. 

Cur^ :  Nothing  appears  to  be  said  in  the  will  to  tl 
pose ;  so  that  to  admit  such  construction,  would  be 
a  new  will.  Wherefore  as  to  all  the  monies  arising  f 
estate  devised  to  be  sold,  and  not  disposed  of  by 
(a)  See  Cruse  tatrix,  there  must  be  a  resulting  trust  for  the  (a)  h'ei 
^^^^y**"***'  scquently,  if  the  rent-charge  be  sold  for  above  8( 
under  1000/.,  all  the  monies  exceeding  the  800/.  miust 
to  the  heir  at  law. 

In  the  next  place  it  was  insisted,  that  whereas  t 
(h)  See  Max-  g^i^s  were  given  out  of  a  fund  that  yielded  an  {b] 
teShdi^*i'2.  P'^^*'  namely,  this  rent-charge,  the  legacies  ought 

26.      ' 
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^terest  from  the  death  of  the  Burviving  annuitant^  who  died  Stonzhousb 
oxi  the  24th  of  March,  1732.  ^• 

Cur' ;  The  legacies  ought  to  carry  interest  from  that  time :      r  ^54  l 
^nt  then  it  must  be  only  in  proportion  to  what  the  rent-  a  legmcy  ont 
^large  brings  in,  not  more ;  and  if  there  be  a  surplus  beyond  ®' •  ""V^j 
'tie  interest,  that  must  go  to  the  heir  at  law.    And  with  re-  ctny  interest 
sard  to  the  heir  at  law  of  the  trustee,  who  is  an  infant,  he 
\kxQg  but  a  bare  trustee,  is  to  convey  according  to  the  late 
Btitate  of  7  Atme,  cap.  29.  (1) 

Lastly^  in  proving  this  will  (it  being  a  will  disposing  of  a 
jeal  estate)  the  proof  was  full,that  the  three  subscribing  wit- 
nesses did  subscribe  their  names  in  the  presence  of  the  tes-  Wlientlietef- 
tatrix:  but  one  of  them  said,  he  did  not  see  the  testatrix  S5liBd  before**** 
ttgn,  but  that  she  owned,  at  the  same  time  the  witnesses  the  witneeeet* 
subscribed,  that  the  name  signed  to  the  will  was  her  own  J^e^rUl  in  tbe 
handwritinir ;  which  his  Honour  held,  without  all  doubt,  to  tett^tor's  pro- 

,  j«..^/xAjTi_.         .1  J  •>..      ■«nce;  the  wiU 

be  snmcient.  (or)     And  I,  having  the  same  .day  occasion  to  isgoodythoogh 
speak  with  Mr.  Justice  Fortescue  Alandy  mentioned  this  to  n^JJj^Jf  not 


1^  who  said,  it  was  the  common  practice,  and  that  he  had  lee  the  tetui- 
twice  or  thrice  ruled  it  so  upon  evidence  on  the  circuit ;  and  ^^^ 
thai  it  is  sufficient,  if  one  of  the  three  s\ibscribing  witnesses  (y) 
swears  the  testator  acknowledged  the  signing  to  be  his  own 
hsodwriting.  And  it  is  remarkable,  that  the  statute  of  frauds 
does  not  say,  the  testator  shall  sign  his  will  in  the  presence 
of  three  witnesses,  but  requires  these  three  things  : — Fxrstj 
That  the  will  should  be  in  writing  \  2dlyy  That  it  should  be 
signed  by  the  testator ;  and,  3e//y,  That  it  should  be  sub- 
8cr3)ed  by  three  witnesses  in  the  presence  of  the  testator.  (2) 

(1)  Reg.  Lib.  B.  1733.  fol.  168. 
(2)  Vide  Longford  y.  Eyre^  ante,  1  toI.  741. 


.  (x)  ElUt  V.  Smithy  1  Yes.  Jan.  1 1 . 
Jd^y.  Grix,  8  Ves.  504.  fVeetbeech 
V.  Kennedy^  1  V •  &  Q.  369. 

Cjf)  At  law,  a  will  .may  be  read  on 
pipof  by  one. witness,  on  the  supposi- 
tioa  that  there  are  two  others,  who 
eorid  be  allowed  to  give  the  same  tes- 
tiBoajr:  Holdfatt  y^  Dowiingi  dStra. 

l^Hf  but  eqaUj;  feqoir^s  all  the  three 


witnesses  to  be  examined;  Ogley^Cook, 
1  Vez.  Sen.  177.  Towmend  v.  Iveiy 
lWils..216.  Booth  V.  Blundelly  10 
Yes.  494.  S.  C.  Coop.  13(3.  fVood  v. 
StanCf  8  Price. 61 3.;  except  in  cases  of 
insanity,  or  absence  abroad,  Lord  Car" 
rington  v.  Payne{  5  Yes.  411.  BemeU 
V.  Taylor  J  9  Yes.  381.  Bootk  v. 
Blumdelly  19  Yes.  505. 


d»ft 
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GIBBS  V.  COLE. 


Lord 

Chancellor 

Talbot. 


«/•  «9.  had  a  patent  granted  to  him  by  the  Crown^  £< 
sole  printing  and  selling  a  book  of  architecture,  inti' 
Gibbs's  Designs,  Upon  filing  the  bill,  the  plaintifl^  th 
tentee  of  this  new  book,  obtained  an  injunction  again! 
defendant,  who  had  printed  the  same ;  and  on  coming 
the  answer,  it  being  moved  to  dissolve  the  injunctioi 
famntaon,  fidavits  were  allowed  (1)  to  be  read,  in  order  to  suj^o 

onamodoBto 

dlMolf6  •&  injanctioa  on  coming  in  of  the  aniwer.    Where  there  is  a  grant  of  a  new  in^ 
hf  pAtenty  a  small  Tariation  of  the  invention  will  not  entitle  another  to  break  in  upon 
tnt.    So  in  the  case  of  a  grant  of  the  sole  printing  of  a  book  to  the  author,  who  takes 
Mmgrmpha  tern  another  book,  this  not  material:  for  it  may  be  necessary  to  introdw 
»  new. 


2  Eq.  Ca.  Ah. 
14.  pi.  2. 
Affidavits  al- 
lowed to  be 
read  fur  the 
pcteaieeof  a 


(1)  Reg.  Lib.  A.  1733.  fol.  338. 
And  in  Countess  of  Siraihmore  v. 
BoweSj  bt^fore  Sir  L.  Kenyon^  Master 
of  the  Rolls,  sitting  for  the  Lord  Chan- 
cellor on  the  nth  of  Jti/^,  1786,(j7)  a 
motion  to  dissolve  an  injunction  to  stay 
waste  was  made  under  similar  circum- 
stances; his  Honour  had  directed  the 
motion  to  stand  o?er,  that  precedents 
might  be  found,  where  the  court  had 
permitted  affidavits  to  be  read  in  sup- 
port of  the  injuhctioB  after  answer;  and 
on  this  day  the  counsel  for  the  plaintiff 
mentioned  Gibbs  v.  Cole.^  sup.  Ryder 
y.  Bentham^  Aug.  1750.    Attorney^ 


General  v.  Bentham,  July  17£ 
all  which  the  same  thing  had 
done.  His  Honour  said  he  thi 
as  well  on  the  precedents,  as  c 
reason  of  the  thing,  that  the  procc 
was  proper:  but  as  it  so  materiall; 
cerned  the  practice  of  the  coui 
would  not  decide  the  point  w 
consulting  the  Lord  Chancellor, 
terwards  the  defendant  consente 
the  affidavits  should  be  read,  and 
were  read  accordingly.  £t  vide  4 
V.  Humpage,  3  Bro.  C.  C.  463. 
1  Ves.  Jun.  427.  S.  C.(j() 


(x)  1  Cox  263.  S.  C.  2  Dick.  673. 
and  2  Bro.  C.  C.  90. 

( jf )  The  anthority  of  Isaacs  v.  Hum- 
page  has  been  denied  in  later  cases, 
Hanson  ▼•  Gardiner^  7  Yes.  308. 
Berkeley  v.  Brymer^  9  Ves.  355. 
Smyihe  v.  Smythe^  I  Swan.  252.  Af- 
fidavits are  only  read  in  opposition  to 
an  answer  to  prove  the  facts  of  waste 
or  mismanagement,  never  to  prove  the 
plaintiff's  title ;  Packingtan  v.  Pack- 
ington^  1  Dick.  101.  Berkeley  v. 
Brymer^  ub.  sup.  Norway  v.  Rowe, 
19  Ves.  144.  JLawson  v.  Morgan, 
1  Price  303.  Morphett  v.  Jones,  1 9 
Yes.  350.    Hodgson  v.  Dean^  2  S.  & 


S.  223.;  and  affidavits  filed  aft 
swer,  cannot  be  used  to  obtain  a 
junction,  but  only  to  support  on 
tained  before  answer :  Sommem 
Buckler^  3  Anst.  658.  Laws€ 
Morgan^  ub.  sup.  Smyihe  v.  5j9i 
ub.  sup.  Jefferys  v.  Smith,  1  J. 
298.  Glassington  v.  Thwaites^ 
&  S.  134. :  but  they  may  be  re 
support  facts  alleged  in  the  bill, 
not  admitted  or  denied  by  the  am 
Taggart  v.  Hewlett,  1 M er.  499. 
gan  V.  Goode,  3  M er.  10.  Jejfet 
Smith,  ub.  sup. ;  and  where  affic 
have  been  filed  in  support  of  a  m 
which  stands  over,  and  ah  answ 
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injunction,  on  account  of  the  great  prejudice  that  would  ac-       Gibbs 
cTue  to  the  party,  were  the  injunction  to  be  dissolved,  and  ^'^ 

the  book  allowed  to  be  dispersed  and  sold  by  the  defendant. 
And  in  this  case  it  was  held  by  the  court,  that  a  small 
variation  of  the  invention  would  not  entitle  the  defendant  to 
Ireak  in  upon  the  patent,  in  regard,  at  that  rate,  any  grant 
of  a  patent  for  the  like  purpose  might  be  frustrated.  So, 
though  in  this  book,  the  sole  printing  whereof  was  granted 
If  patent  to  the  plaintiff,  some  whole  paragraphs  appeared 
to  be  taken  out  of  former  authors;  this  was  thought  not 
iQBterial ;  for  it  might  be  necessary,  in  order  to  the  intro- 
ducing of  what  is  new.  Wherefore  the  injunction  was  con- 
tinued. 


p«t  ia  before  it  is  again  brought  on,    comb^  1  J.  &  W.  591.     Glastimgtanr* 
inch  affidavits  may  be  read.    Morphett     Th«aUe$y  ub.  sup. 
V.  JoneSj  ub.  sup.     Goodman  v.  (Vhit" 


HOLDER  V.  CHAMBURY.  [  256  ] 

Case  63. 
The  plaintiff  Holder,  lord  of  the  manor  of  Bathampion,  in        Lord 

Smnerutshire,  brought  this  bill  against  the  defendant,  for  Chancellor 
tiie  arrears  of  a  quit-rent  of  7*«  P^  annum,  due  to  him  as     X^^^^u 

lord  of  the  manor ;  and  another  part  of  his  bill  was  to  hold  a  163.  pi.  25. 

large  down  belonging  to  hb  manor,  discharged  of  the  claim  S^^^i^ 

of  common,  which  the  defendant  had  upon  the  said  down.  ^  recover  a 

The  plaintiff  did  not  shew  any  difficulty  which  hindered  ^t,  ye? it 

lim  from  recovering  the  quit-rent  at  law,  but  said,  that  his  ®"***t|J?|^ 

right  thereto  would  appear  by  the  writings  in  the  defendant's  piaintur  liaa 

^•■^^^y*  the  same  at 

Hie  defendant  by  his  answer  said,  he  did  not  believe  the  law, 
leat  wa0  due,  but  was  willing  to  give  it  up,  and  pay  it  and 
the  arrears,  if  he  might  quietly  enjoy  his  common ;  repre- 
wnting  withal,  that  he  was  but  a  poor  tenant  of  the  manor, 
ind  could  not  bear  the  expense  of  a  suit  for  the  quit-rent, 
Yhich  in  a  small  time  would  come  to  much  more  than  the 
Uieritance  of  the  rent  was  worth ;  that  he  had  offered  to 
^hew  all  his  deeds,  and  refer  it  to  any  two  indifferent  per- 
sons :  but  that  the  plaintiff  had  threatened  to  ruin  him,  and 
to  vpead  500/.  for  that  purpose. 
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HoLDSR         By  the  plaintifiTs  proofs  it  appeared  plainly^  that  this  7*- 
^*         per  annum  quit-rent  was  due,  and  had  been  regularly  paid, 

till  1718^  Ai^d  that  it  was  payable  at  Lady-day  and  Michael- 

mas  in  respect  of  the  defendant's  lands  held  of  the  manor ; 

and  no  difficulty  appeared  by  the  plaintiff's  bill,  as  to  the 

describing  or  abutting  the  land. 
Lord  of  a  ma-      Lord  Chancellor.    The  bill,  with  respect  to  the  plaintiff's 
bUla^^ta    holding  his  down  discharged  of  the  defendant's  claim  o 
^d*°* X^^^^  common  thereon,  is  improper;  for  by  the  same  reason  the 
longing  to  the  plaintiff  may  bring  a  separate  bill  against  every  tenant  of  hi 
JlJJ^^JJ\l,g  manor  who  shall  set  up  the  like  claim.  (1)     As  to  such  othe 
tenant's  claim  part  of  the  bill  as  would  recover,  the  quit-rent  \  tliere 
oomm^  be  indeed  a  case  so  circumstanced,  as  to  make  a  bill  of  that 


thereto ;  this    ^^^  proper,  as  where  the  lands  out  of  which  it  is  claimed 

an  improper  km,' 

Hax.   But  a      are  wholly  uncertain,  (2)  and  where  the  days,  on  which  th 
rent  may  ?!e**"  same  is  payable,  are  also  uncertain  :  but  then  these 


proper  in  some  ought  to  be  laid  in  the  bill,  else  a  lord  may  be  very  vexatioun^ 
stances  and      to  a  tenant,  and  make  him  spend  in  his  own  necessary  de 


^^'^  fence  more  than  three  times  the  value  of  the  rent.     Here 

is  hard  for  the  defendant,  when  he  does  not  know  the  plain- 
tiff's  title  to  the  quit-rent,  to  admit  his  inheritance  to  be  fc 
ever  liable  thereto.    The  bill  appears  to  be  merely  for 
tion :  for  the  plaintiff  might  have  had  a  plain  and  easy  wa] 
to  have  recovered  the  quit-rent  without  this  expenave .; 
thod,  (viz.)  by  a  distress ;  and  it  is  proved  he  has 
the  defendant  with  frequent  distresses,  and  would  not^'- 
the  defendant  had  replevied,  proceed  to  an  avowry.    How* 
ever^  I  do  not  see  it  will  be  for  the  defendant's  benefit 
dismiss  the  bill  as  to  this  quit-rent;  for  then  the  plaintiff  wilL^— 
immediately  sue  for  it  at  law. 
[  268  1  Wherefore,  since  it  appears  here  that  the  quit-rent 

In  a  poor         been  paid  to  Michaelmas,  1718,  let  the  Register,  not 
expense,  and    Master,  compute  the  arrears  of  the  quit-rent  {roia  Michaelmas^ 
t^hcut^ht  ^718,  to  this  time;  and  let  the  plaintirs  right  to  the  rent 

conrt  wiU  refer  it  to  the  Register,  instead  of  a  Master,  to  compute  the  interest,  or  anrean  of  mL—- 

( 1 )  Vide  Disney  v.  Robertson^  Buob.  148.  Duke  of  Bridgewaier  v.  Edwards^ 
41.  Mayor  of  Boston 'v.  Jackson^  Bunb.  4  Bro.  P.  C.  139.  Bouverie  v.  JPrem^ 
101.  Mayor  of  York  v.  Pilkington^  1  tice,  1  Bro.  C.  C.  200.  Duke  ofLeedr 
Atk*  282.  Lord  Teynham  v.  Herbert,  v.  Powell,  1  Vez.  171.  Duke  oj  Leedf 
2  Atk.  483.  Bouverie  Vt  Prentice j  1  v.  Corporation  of  New  Radnory^BtOm 
Bro.  C.  C.  200.(«)  C.  C.  338,  518. 

(2)  North  y.EarlofStraffordj  ante, 


(x)  And  !€•  Cowper  v.  Clerky  ante,  157.  a.  1, 
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lie  establiflhed^  but  without  costs.    The  bill  to  be  dismissed     Holder 

wifli  costs  as  to  all  the  residue.  (3)  ^ 

^___ , ^  Chamburt. 

(3)  Reg.  Lib.  A.  1733,  fol.  394. 


ATKINSON  V.  HUTCHINSON*  Case  64. 

^biTARD  Baxter,  possessed  of  a  term  for  forty  years  held        Lord 
^tbe  diurch  of  Carlisle,  by  his  will  dated  the  12th  of  Sep-    Chancellor 
Umiety  1732,  devised  the  premises  to  trustees,  in  trust  to     Talbot. 
^ipftf  the  rents  and  profits  to  keep  the  premises  in  repair,  ^^*  f ^^* 
^nd  to  renew  as  often  as  there  should  be  occasion  \  and  then  Devise  of  a 
ii  trust  to  pay  the  overplus  thereof  to  the  testator's  wife  ^^^J^^ 
Sarah  for  her  life,  if  she  should  so  long  continue  a  widow,  ^  luch  child- 
and  after  her  death,  or  second  marriage,  to  the  use  of  such  testetor  shall 
<ldldre&  as  the  testator  should  leave  at  the  time  of  his  death,  ^^^  ^*J^  .^ 
^quSLj  amongst  them ;  and  in  case  any  of  his  said  children  aiihischUdreo, 
aliOQid  die  without  leaving  any  issue,  the  share  of  him  or  her  i^Wng  iuae 
aodjnmg  to  go  to  the  survivor  or  survivors  of  them  5  and  in  ^^  ^  J- 
^ase  aU  his  said  children  should  die  without  leaving  any  issue,  die  without 
-thch  to  the  use  of  John  Hutchinson.    The  testator  made  his  ISilllfyi^^at 
^aiqibter  Mary  sole  executrix,  and  died,  leaving  one  daugh-  the  time  of 
r,  who  afterwards  died  without  leaving  issue  at  her  death ;  thula^odde* 
wlieither  the  devise  over  to  the  said  John  Hutchinson  was  ^^  ^^^  ^  B* 


Xpood,  was  the  question  ? 

Mr.  Femey  insisted,  that  the  same  was  void ;  and  that, 
^tjioiq^h  this  was  the  devise  of  a  trust,  yet  it  must  be  con-  [  ^59  ] 
misneA  as  a  legal  estate,  and  as  it  stood  originally  in  the  will, 
"^litbout  being  assisted^  or  made  good  by  any  subsequent  acci- 
€]ent ;  that  it  might  be  laid  down  as  a  rule,  that  where  the 
^^rords  of  a  wiU,  in  the  case  of  a  real  estate^  are  sufficient  to 
an  estate-tail,  there  the  same  words,  when  applied  to  a 
fiir  years,  will  convey  the  entire  interest  in  such  term : 
liere  could  be  no  doubt  but  that,  had  the  testator  been 
of  lands  in  fee,  instead  of  the  term,  and  devised  them 
manner ;  the  first  devisee  [the  daughter]  would  have 
tenant  in  tail ;  and  this  was  the  stronger,  for  that  the 
&Bt  devise,  after  the  death  or  second  marriage  of  the  tes- 
^vtor's  wife,  is  to  such  children  as  the  testator  should  leave 
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Atkinson    at  the  time  of  his  death,  which  words  were  aftenrardf 

^*  dropped :  and  from  whence  could  proceed  that  chaifige  of  rtrt? 

SON*    "    testator's  expression,  but  from  a  change  of  his  intention  ?■ 

Besides,  here  was  a  possibility  upon  a  possibility,  undea 

which  Mr.  Hutchinson^  the  last  devisee  over,  claimed ;  anS 

therefore  it  could  not  b^  good. 

The  derise  of       Lord  Chancellor,    I  admit  the  devise  of  a  trust  must  havis 

a  trust  to  be     the  same  construction  as  that  of  a  legal  estate,  and  that  acti- 

construed  m       ,  ,  ,  ,  .  ^    ,  mi       i    «i  -      ■ 

the  same  man-  dents  subsequent  to  the  makmg  of  the  will,  shall  not  aiTG 

aTMMi' «tate   ^^y^  affect  such  construction :  and  further,  that  though  thl 

and  not  to  be    intention  of  the  testator  is  greatly  to  be  regarded,  yet  tbifl 

•equeot  acd-'  ^^  intention  must  ever  be  consistent  with  the  rules  c^  liK*** 

*»*»•  But  then  the  rule  which  has  been  insisted  on,  that  vAi^vel 

words  of  a  will  in  the  case  of  a  freehold  will  create  tin  entidS 

the  same,  when  made  use  of  with  respect  to  a  term,  will  patt 

the  absolute  interest  in  such  term :  this  rule  (I  say)  seems  ta 

Where  the       ^  I^id  down  in  too  great  a  latitude.    So  far  indeed  may  \m 

words  of  a  de-  agreed,  that  where  the  words  of  a  will,  when  used  witK  W 

Ti^e  of  a  lease-     °   ,  ^-      ,    -,       .  «      , 

hold  would      gard  to  a  *  freehold,  give  an  express  estate-tail,  there  ttta 

m^Mtate-     ®*°^®  words  applied  to  a  term  will  pass  the  whole  hitereift'  b 

tan  in  the  case  such  term :  as  if  a  tenn  for  years  be  devised  to  A.  and  t1i-> 

tiiere  a  derise   heirs  of  his  body,  remainder  to  J9.,  in  such  case  the  tttMon&isE 

J^^c'^^f  y^^     is  void.    So  if  the  devise  of  a  term  were  to  A.  for  Hfe,  tfi 

void ;  secns,     mainder  to  the  heirs  of  his  body,  remainder  over  to  JB.^  Mn€ 

th^tormer  d^  remainder  to  J5.  would  be  void,  causa  qud  supra. 

vise  would,  in       But  in  the  principal  case,  the  words  of  the  will  ^^i^biiH^  fi 

frwhold,mie  ^^ed  with  respect  to  a  freehold  or  real  estate,  pass  an  eiiltiS 

an  esute-taU    only  by  construction  and  implication ;  and  that  these '^IfiyiS- 

piicatron.         carry  the  absolute  interest  in  the  term  is  no  necesi&ry  dilAi 

[  *260  ]     sequence.    Where  words  are  capable  of  a  two-fold  <kinMltS 

tion  even  in  the  case  of  a  deed,  (and  much  more  of  kSt^i0)^ 

is  just  and  reasonable  that  such  construction  should  1)0  Yitt 

ceived  as  tends  to  make  it  good ;  and  in  the  princi^id  iil&M 

the  devise  of  the  term  to  the  testator's  children,  ahd  if  t^ 

should  die  without  leaving  any  issue,  then  to  IfHfehSiiiii^ 

.    may  easily  and  naturally  be  understood  to  signify,  if  thiy  dH 

without  leaving  any  issue  at  the  time  of  their  death ;  iiij^ 

much  more  naturally  than  in  the  other  case,  (tdx.J  it  iter' 

should  be  a  failure  of  issue  of  them  a  hundred  years  iiendl£ 

The  reason  given  in  the  case  of  Target  v.  Gaunt y  reported  fc 

(a)  Vol.  1.432.  the  Abridgment  of  Cases  in  Equity y  198.  (a)  is  very  stm^ 

in  support  of  this  devise  over,  which  in  eflfect  was :  one  piM 

Bedse^  of  a  term  for  yearly  devised  it  to  hh  sdn  A.  if  <iP 
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tarm  4ihoi]ld  so  long  continue  and  no  longer^  and  after  his    Atkinson 

death  to  such  of  his  issue  as  he  should  devise  it  to^  and  if  u^.  ^- 

«houid  die  without  issue,  then  to  his  (the  testator's  son)  B.       7^^^^^- 

J.  died  williout  issue^  and  without  making  any  disposition 

of  the  tenn;  and  the  question  being  whether  JB.  the  younger 

floa  was  entitled^  it  was  decreed  in  his  favour;  for  that  the     [  261  ] 

vwdfl  fifying  vriihaut  itsue  have  a  two-fold  meaning:  the 

one  to  aignUy  a  dying  without  issue,  at  the  time  of  one's 

4eatlp^  the  other  a  dying  without  issue,  whenever  such  issue 

lljbl  j  i^i4  though,  where  lands  of  inheritance  are  devised  to 

A^  mnd  M  he  die  without  issue,  then  to  B.,  an  estate  tail  will 

pMp  to  ^,  by  implication,  in  order  to  comprehend  the  issue 

tp  i^  tfaooeeding  generations ;  yet  in  the  cane  of  a  term  for 

jMO  vWch  (cannot  possibly  descend  to  issue,  there  is  no  ne- 

eesiify  to  make  such  a  construction ;  for  which  reason,  the 

most  obvious  and  natural  sense  shall  there  take  place,  and 

the  devisor  be  presumed  to  have  meant,  if  ^.  the  first  devisee 

die  without  issue  living  at  his  death ;  consequently,  the  dying 

wil|M>iit  issue  being  confined  to  a  life,  makes  the  limitation 

^rqr  good,. by  way  of  executory  devise,    (a)  So  the  case  of  («)  Vol.  1.663. 

fifHA  ▼•  Chapman  seems  to  be  in  point,  where  one  poissessed 

sf  a  ^erm  for  years,  devised  it  to  A.  for  life,  and  if  A.  died 

leaving  no  issue,  then  to  B,    It  is  true,  the  Master  of  the 

IMHa  (^r  Joseph  Jekyll)  was  of  opinion  and  decreed,  that 

the  devise  over  to  JB.  was  void;  but  on  an  appeal,  the  Lord 

Chanedknr  Park^  held  it  good,  for  that  there  can  be  no 

^ereqee  between  the  words  without  leaving  issue,  (which  is 

iQQiiatmed  to  mew  (^)  iMue  at  his  death)  and  leaving  no  (b)  See  vol.  i. 

JMif.  Fwther  what  made  it  infinitely  stronger,  was,  that  the  {^^hoiis  p, 

fret  happeotd  to  be  (though  this  was  not  observed  by  the  Hooper  and 

mamiL  in  ihnt  case)  that  the  testator  had  a  real  and  lease-  Ema^Ms. 

kM  flitate,  and  devised  all  (c)  his  estate,  as  well  freehold  as  (c)  Vol.  i.  667. 

goods  and  chattels,  to  A.,  and  if  A,  died  leaving  no  issue, 

than  to  B»j  and  there  the  same  words  in  the  same  will  were 

eoDStnied  to  make  the  several  devises  good,  and  to  give  the     [  262  ] 

int  devisee  an  estate-tail  in  the  freehold,  and  but  an  estate 

daring  his  life  in  the  leasehold. 

Wherefore  in  the  principal  case  the  intention  of  the  tes- 
titor  being  plain,  that  if  A.  died,  and  left  no  issue,  the  devise 
over  should  take  effect,  the  Lord  Chancellor,  in  compliance 
10^  such  intention^  and  also  agreeably  to  the  precedents  in 
pomt^  decreed  in  &vour  of  the  devisee  over,  viz,  that  the 
HMdiy  if  tbe  jfirst  devisee  died  witheut  leaving  any  issue. 


»  o 
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Atkhtsonv*  must  be  intended  to  mean^  without  leaving  isdw 
HuTCHiN.    death.  (1) 


80V. 


(1)  Reg.  Lib.  A.  1733.  foL  703. 
Vide  NicholU  v.  Hooper^  ante,  1  vol. 
198.  Target  ▼.  G aunty  ante,  1  vol. 
432.  Pinbury  v.  Elkin,  ante,  1  vol. 
563.  Forth  v.  Chapman^  ante,  1  vol. 
663.  Pleydell  y.  Pleydell^  ante,  1  vol. 
748.  Maddox  v.  Staines,  ante,  2  vol. 
421.  Balguy  v.  Hamilton,  Mos.  186. 
Attomey'General  v.  Ha/^  Kel.  13. 
Sabbarton  v.  Sabbarton^  Ca.  temp.  Tal. 
65  &  245.  Beauclerk  v.  Dormer,  2 
Atk.  308.  5a//em  v.  Saltem,  2  Atk. 
376.  Sheffield  v.  JLorrf  Orrery,  3 
Atk.  287.  Trafford  v.  BoeAm,  3  Atk. 
449.  Lampley  v.  Blower,  3  Atk.  396. 
Chamberlain  v.  Jaco5,  Amb.  72.  Ear/ 
o/  Stqjffbrd  v.  Buckley,  2  Vez.  181. 


EoTf  /  V.  Wallace,  2  Vex.  : 
Sheppard  v.  Lesiingham^  I 
Bodens  v.  Watson,  Amb. 
iTet/y  V.  Fowler,  6  Bro.  P 
6rrey  V.  Montagu,  6  Bn>.  I 
Ear/  0/  Chatham  i.  Tothil 
p.  C.  450.  Attomey^Genera 
1  Bro.  C.  C.  170.  JBi^^^e  v. 
1  Bro.  C.  C.  187.  WfcArtfr  v 
1  Harg.  Law  Tracts,  513.  i 
Strothoff,  2  Bro.  C.  C.  3», 
X^cfe,  1  T.  R.  593.  Goodtiii 
den,  2  T.  R.  720.  Knight  i 
Bro.  C.  C.  570.  Porter  v. 
3  T.  R.  143.  Hockley  v.  M 
Bro.  G.  C.  82,  and  1  Ves,  , 
S.  C.  (x) 


(s)  Bodens  v.  Lord  Galway,  2  Eden 
297.  Daintry  v.  Daintry,  6  T .  R.  307. 
Wilkinson  v.  5oiiM,  7  T.  R.  555.  ftoe 
V.  Jeffery,  ib.  589.  Doe  v.  Cooke,  7 
East.  299.  Everest  v.  6re//,  1  Yes.  Jun. 
286.  Chandless  v.Price,  3  Ves.  ^9.  S.  C. 
13  Yes.  479  n.  Rawlins  v.  Goldfrap, 
b  Ves.  440.  Ex  parte  Sterne,  6  Ves. 
159.  Crooke  v.  De  Vandes,  9  Ves. 
197.  Boehm  y.  Clarke,  9  Ves.  580. 
Tenn^  v.  Agar,  12  East.  253.  Barlow 
V.  Salter,  17  Ves.  479.  Dansey  v. 
Griffiths,  4  M.  &  S.  61 .  Down  v.  Pcn- 
fij^,  1  Mer.  20.  S.  C.  19  Yes.  545. 
Stratford  v.  Powell,  1  Ba.  &  Be.  1. 
Lyon  V.  Mitchell,  1  Mad.  467.  To/At// 
V.  Pitt,  ib.  488.  Murthwaite  v.  Bar- 
nard, 2  Brod.  &  B.  623.  Murthwaite 
V.  Jenkinson,  2  B.  &  C.  358.  S.  C.  3 
B.  &  C.  191.     And  see  2  Saund.  388. 


n.  9.  The  result  of  these 
pears  to  be,  that  whether  t1 
is  real  or  personal  estate,  iin 
are  expressions  or  circumsta 
which  it  can  be  collected  i 
words,  die  without  issue,  are 
more  confined  sense,  they  ai 
their  legal  signification,  vsz.di 
out  issue  generally ;  Barlow 
ub.  sup.;  that  in  the  case  of  a 
real  estate  the  words  withot 
issue  bear  the  same  sense  a 
issue;  Dansey  v.  Griffiths,  nb. 
that  in  the  case  of  a  bequest  o 
estate  those  words  are  constn 
out  leafing  issue  living  at  the 
the  party,  to  the  failure  of  w 
the  words  relate,  Crooke  v.  D< 
9  Ves.  204. 


Case  65. 
Lord 


LOW  V.  BURRON. 


Lord       'Pug  IjJh  ^^^  fQY  an  account  of  the  rents  and  profits 
Talbot^"^   messuages  and  lands  in  Warrington,  in  Lancashin 

2  Eq.  Ca.  Ab.  394.  pi.  1 .    An  estate  pur  autre  vie  may  be  limited  to  A.  in  tail,  remaiiid 
this  11  only  adescrip^on,  who  shall  take  as  special  occupants^during  the  life  of  cei 
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■ 

;  John  Casson^  seised  of  an  estate  for  three  lives  in  the        Low 
iremises,  by  his  will  dated  the  I2th  of  January,  1684,  de-  ^' 

ised  them  to  his  daughter  Mary  Mollineux  for  life,  remain- 
er  to  her  issue  male,  and  for  want  of  such,  remainder  to 
ne  XjOw,  under  whom  the  plaintiff  claimed.  Mary  Molli- 
mur^  by  lease  and  release  conveyed  the  premises,  in  consi- 
erwtioii  of  her  marriage  with  Edward  Burron,  to  the  use  of 
enself  and  Iier  intended  husband,  and  the  heirs  of  their 
odiea^  remainder  to  the  heirs  of  her  husband  Burron.  In 
/^Ofe  Mary  died  without  issue ;  and  the  plaintiff,  claiming 
nder  the  person  in  remainder,  now  brought  this  bill  for  an 
ecoont  of  the  rents  and  profits. 

The  questions  were,  first.  One  having  an  estate  for  three 
iveSy  and  devising  it  to  A.  in  tail,  remainder  to  JB.,  whe- 
her  this  remainder  was  good?    Secondly,  supposing  it  to  be  v  [  263  ] 
rood,  whether  A.  by  such  lease  and  release  coidd  bar  it  ? 

As  to  the  first,  it  was  said,  and  so  agreed  by  the  court, 
hat  the  limitation  of  an  estate  pur  autre  vie  to  A.  and  the 
beirs  of  his  body,  makes  no  estate  tail  in  ^. ;  for  all  estates 
tail  axe  estates  of  inheritance,  to  which  dower  is  incident, 
md  must  be  within  the  statute  De  Donis;  whereas,  in  this 
land  of  estate,  which  is  no  inheritance,  there  can  be  no 
Jower,  neither  is  it  within  the  statute,  but  a  descendible  [B] 

Inehcdd  only. 

'   Also  the  Lord  Chancellor  held  plainly,  that  this  was  a  [C] 

f  B]  For  which  reason  it  has  been  determined,  that  where  a  lease  for  three  lives 
Vis  been  granted  to  a  man  and  his  heirs,  and  such  grantee  died,  leaving  an  in&nt 
linr,  the  parol  should  not  demar.     By  the  Lord  Talboty  in  another  branch  of 
tile  cause  of  ChapUn  v.  Chaplin^  18th  July^  1735.    Vide  post.  368. 
'  ^C]  The  objection  against  this  remainder  being  good  is, — for  that  when  the 
k»ee  had  devised  the  premises  in  tail  he  then  had  nothing  left  in  him  but  a 
possibility,  which  he  could  not  devise  or  limit  over ;  as  if  a  man  were  seised  in 
lee-sinlple,  and  at  common  law  had  granted  lands  ixi  one  and  the  heirs  of  his 
body,  this  was  a  conditional  fee ;  and  forasmuch  as  the  donor  had  only  a  possi- 
bility of  reverter,  be  could  not  limit  it  over.     Now,  if  at  common  law  an  estate 
b  fee  could  not  be  limited  over  after  an  estate  given  to  one  and  the  heirs  of  his 
body,  much  less  should  an  estate  for  three  lives  be  limited  over  after  such  a 
&ilare  of  issue.     And  as  to  the  notion  that  in  this  kind  of  limitation  the  heirs  of 
the  body  of  A.  take  only  as  special  occupants,  and  that  a  man  may  name  as  many 
special  occupants  as  he  pleases ;  by  the  same  reason  it  may  be  argued  that  this 
^te  for  lives  may  be  limited  to  A.  and  his  heirs  ;  and  if  A.  die  without  heirs, 
tben  to  B.  and  his  heirs,  which  certainly  would  be  a  void  limitation  to  B, ;  and 
in  presumption  of  law,  the  continuance  of  the  issue  of  a  man's  body  may  be  for 
^rl     From  whence  it  should  seem  that  after  the  lessee  for  three  lives  has 
gttnted  or  devised  the  premises  to  A.  and  the  heirs  of  his  body,  he  (the  lessee,) 
bia  nothing'  but  a  possibility,  which  he  cannot  grant  or  limit  over.    Note.  This 
■ppears  from  the  Reporter's  MS.  to  have  been  the  opinion  of  Mr.  Webby  an 
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Low        good  (1)  remainder  to  B.  on  A,*b  death  without  iasue^  } 

5'*  ing  no  more  than  a(a)  description  who  should  take  as  sp 

occupants  during  the  lives  of  these  three  cestui  que  vus* 

X  f  o    ^       if  the  CTantor  had  said.  '^  instead  of  a  wanderisff  riflit  o 

(«)  Sec  Chap-  ®  '  °    ^ 

lin  V.  Chaplin,  ^^  general  occupancy,  I  do  appoint,  that  after  the  deal 

poit.  368.        {{  ji  ^g  grantee,  they  who  shall  happen  to  be  heirs  ol 

'^  body  of  ^.  shall  be  special  occupants  of  the 


*'  and  if  there  shall  be  no  issue  of  the  body  of  ^.,  die 
'^  and  his  heirs  shall  be  the  special  occupants  tiiercof/' 
that  here  can  be  no  danger  of  a  perpetuity ;  f or  afi  1 
estates  will  determine  on  the  expiration  of  the  three  1 
[  ^(^^  ]  So,  if  instead  of  three,  there  hJEui  been  twenty  livci^ 
spending  at  the  same  time,  all  the  candles  lighted  up  aft  < 
it  would  have  been  good ;  for,  in  effect,  h  is  only  for 

eminent  conveyancer,  late  of  the  Inner  Temple.    However,  die  law  fe  wi 
as  above. 

[D]  It  is  observable,  that  at  law  there  could  be  no  general  occupant  of  a 
as  if  I  had  granted  a  rent  to  A.  for  the  life  of  B.,  and  A.  had  dit* d,  living  £ 
rent  would  have  determined.  ^RolLAbr.  150.  Salk.  189.  fiat  there  i 
have  been  a  special  occupant  of  a  rent.  As  if  I  had  granted  a  rent  to  ji 
his  heirs  for  the  life  of  B,y  and  A.  had  died,  living  B.  and  leaving  an  heir  ^ 
heir  would  have  been  a  special  occupant.  Yet,  if  a  man  had  granted  a  rent  i 
his  executors  and  assigns,  daring  the  life  of  B.,  and  afterwards  the  grantee 
died,  leaving  an  executor,  but  no  assignee,  the  executor  should  not  have  ha< 
rent,  in  regard  it  being  a  freehold,  the  same  could  not  descend  to  an  ttiBt 
Mo.  664.  2  Roll.  Abr.  152.  3  Car.  Sir  Richard  Buller  et  aV  v.  Chioe 
agreed  and  admitted  by  Joyte^  Justice  et  Cur*^  and  by  the  counsel  on  both  i 
that  the  rent  is  extinct ;  though  there  seems  to  hate  been  no  soand  reasd 
this  distinction.  But  as  to  rents  granted  pur  autre  vie^  the  statute  of  fi 
and  perjuries  has  made  an  alteration ;  for  by  that  statute,  any  estate  pur  i 
vie  is  made  devisable,  and  if  not  devised  away,  shall  be  assets  in  the  hands  o 
heir,  if  limited  to  that  heir ;  If  not  limited  to  the  heir,  it  shall  go  to  the  ei 
tors  or  administrators  of  the  grantee,  and  be  assets  in  their  hands.  So  thi 
since  that  statute  a  rent  be  granted  to  A.  for  the  life  of  B.,  and  A.  die,  livin| 
jtf.'s  executors  or  administrators  shall  have  it  during  the  life  of  B.,  for  the  sti 
is  not  only  made  to  prevent  the  inconvenience  of  scrambling  for  estates,  and 
ting  the  first  possession  after  the  death  of  the  grantee,  but  likewise  for  preaei 
and  continuing  the  estate  daring  the  life  of  the  cestui  que  xne  ;  and  it  is  xei 
able,  since  the  grantee  might  by  deed  have  disposed  of  the  rent  during  tbi 
of  the  cestui  que  vie^  that,  though  by  his  dying  without  having  made  any 
disposition,  in  nicety  of  law  this  estate  would  have  determined  ;  yet,  by  th< 
tute,  that  interest  which  passed  from  the  grantor  ought  to  be  preserved,  and 
go  to  the  executors  or  administrators  of  the  grantee  during  the  life  of  the  c 
que  vie.  And  the  statute  in  this  case  does  not  enlarge,  but  only  preserves, 
estate  of  the  grantee.  By  the  Lord  Keeper  Harcourty  in  the  case  of  RawU 
V.  The  Duchess  of  Montague  et  of,  4th  December^  1710,  though  this  wai 
the  principal  point. 

(1)  FkH^  w.  Tueher^  %  Vera.  184. 
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iife,  viz.  that  wbich  shall  happen  to  be  the  snrvivor:    For       Low 
.  Wjiich  rea4o^  it  were  very  improper  to  call  this  an  estate  tail,  ^' 

Bince  at  that  rate  it  would  jgiot  be  liable  to  a  forfeiture,  or     f  ^  p*^«I 
.pwuBhaUe  for  waete^  the  contrary  whereof  is  true,  (a)  2  Roil.  Abr/ 

%    9^5  The  Lord  Chancellor  said,  that  though  by  a  lease,  ®^^-  ^  ^"^^ 
.Qwhy.^  lease  and  release,  j^.  might  bar  the  heirs  of  his  body,  thre^Uvet  is 
.IIS  la  90ine  respect  claiming  under  him,  yet  he  inclined  to  ^^'^^^^^A'' 
iMnk  '^^  f^ould  not  bar  the  remainder  over  to  J3.,  who  was  of  his  body, 
in  Jthe  nature  of  a  purchaser,  and  would  be  no  way  subject  to  J^."?  kST^ 
Aerineumbrances  of  A,  any  more  than  if  the  estate /iE<rau/re  by  lease  and 
W.  liad  Ijieen  limited  to  ^.  for  life,  remainder  to  B.  for  life ;  blrthe  bein-of 
fli  whicli  case  plainly  A.  could  not  bar  B.  especially  by  this  W«  body,  as 
conveyance  of  lease  and  release,  which  never  transfers  more  him,  but 


.thaa.  may. lawfully  pass:  whereas  the  conveying  away  or  J^rBf^w^ 

barring  the  remainder  limited  to  B.  (admitting  it  to  have  tamen. 

been  a  good  remainder)  is  doing  a  wrong  to  B.,  and  depriving 

liim  of  an  estate  which  was  before  lawfully  vested  in  him,. 

Nay,  faideed,  it  seemed  to  him  as  if  no  act  which  ji.  could 

4t>  ^h>ttld  be  capable  of  barring  this  limitation  over  to  J3., 

h    regard   there   could  be  no  common  recovery  suffered 

thereof,  it  being  only  an  estate  for  lives ;  and  his  Lordship 

Jiid^  that  this  (as  he  remembered)  was  determined  in  the 

cake  of  Sir  Hardolph  TFasteneys  (1)  in  the  House  of  Lords,      [  266  ] 

Qpon  an  appeal  from  this  court.  [£] 

rE3  The  following  case  has  been  taken  from  the  Register's  Book  : — 

The  late  Earl  of  Arlington  devised,  inV  aP^  a  leasehold  estate,  being  the 

laaiior  of  Totten-hall^  alias  Tottenham  Court j  in  Middlesex^  and  held  for  three 

lives  of  the  cathedral  church  of  St.  Paul^  London^  to  the  Duchess  of  Grafton^ 

.llis  only  Issue,  for  life,  remainder  to  the  Duke  o(  Grafton ,  for  life,  remainder  to 

.  t)^  first  and  every  other  son  of  the  Duke  by  the  Duchess  in  tail  male,  remainder 

£01^  heirs  female  of  the  Duke  by  the  Duchess  in  tail,  remainder  to  the  right 
irs  of  the  Duchess.     Afterwards,  in  1686,  the  said  lease  was  renewed  agree- 
%lily  to  the  above  limitations.     The  Duke  of  Grafton  died,  and  his  son,  the  pre- 


(1)  Wastne^  v.  Ch^^pellj  1  Bro.  cial  occupant.  Bakery, Bai/ lei/ ^^V em. 

^*  C'  467*     But  it  seems  now,  that  any  225.     Norton  v.  Frecker^  1  Atk.  524. 

ihlienatioo  by  the  {quasi)  tenant  in  tail  Forster  v.  Forster,  2  Atk.  259.     Sal' 

^rlU  be  sufficient  to  bar  the  remainder-  tern  v.  Saltern^  2  Atk.  376.  Williams  v. 


I,  although,  if  no  such  act  be  done,     Jekyl^  2  Vez.  681.  Blake  v.  Blake,  (oc) 
the  remainderman  will  still  take  as  spe- 


r  (jp)  ]  Cox  266.    Blake  v.  Luxton^  6  v.  Mannock,  2  Eden   339.    Dillon  v. 

T.R^289«  Coop.  178.  lSch.&Lef. 294.  Dillon^  1  Ba.  &  Be.  95;    and  in  the 

Ex  parte  Sterne j  6  Ves.  156.  Ripley  above  cases  it  is  decided  that  a  disposi- 

V.  Waterworthj  7  Ves.  425.  Campbell  tion  by  will  does  not  bar  the  rematndenk> 
^.  Sandysy  1  Sch.  &  Lef.  288.    Grey 
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Low  But  notwithstanding  all  this,  yet^  it  appearing  tl 

^    ^'  right  of  the  plaintiff^  and  of  those  under  whom  he  cl 

*  had  accrued  so  long  since  as  the  year  1705,  now  near 

Btatnteof  IS-  years  ago,  during  all  which  time  the  *  defendant's  poss 

Sff^o^ed^  had  been  unmolested,  and  the  statute  of  limitations 

where  B.'s  pleaded,  (though  it  was  urged,  that  the  plaintiff  had  n 

i^ye'lomn  ^^^^  ^  ^^  possession,  and  that  the  defendant  in  h 

siocc,  though  had  set  forth,  that  the  lease  had  been  renewed :  and  t 

the  case  mar     .  .     •       i     i       i  i        i  •     •«.      . 

he  80  circum-   it  was  moreover  msisted,  that  however  the  plaintiff  nu 
thcpLattUff**  disabled  from  bringing  an  ejectment,  he  might  yet  b 
notwkhtuuMi-   bill  in  equity;)   the  Lord  Chancellor  declared,   he 
jJi  brihg'aii     g^^^^  "O  relief  in  the  case  of  so  stale  a  demand,  and  the 
«i^«nJ*       allowed  the  plea.  ( 1 ) 

a  mil  in  equity,  yet  the  court  will  not  assist  a  stale  demand  against  a  long  and  quiet 
•ion.  [  *  5 

sent  Dake,  brought  his  bill,  praying  that  the  leasehold  premises  (some 
lives  whereby  the  same  were  held  being  dropped)  might  be^renewed  and 
on  the  Dacbess  for  life,  remainder  to  the  plaintiff  the  Duke,  and  his  hei: 
that  otherwise  it  would  tend  to  a  perpetuity.  The  Lord  Euston^  (the  ] 
eldest  son,)  was  then  an  infant  of  seven  years  of  age  ;  and  the  caase  being 
the  2d  of  August  1722,  the  court  conceived  that  they  could  not  do  it  till 
sur  concesserunt  had  been  levied  by  the  plaintiff,  the  Duke  of  Grafton,  a 
defendant  Sir  Thomcis  Hanmer^  (who  had  married  the  Duchess,)  and  the  D 
of  Grafton  ;  and  the  matter  was  referred  to  a  Master ;  and  it  coming  oo 
wards,  21st  December  1722,  on  the  report,  by  which  it  appeared  that  a  fii 
been  levied,  and  that  the  Master  had  settled  a  lease  and  release,  being  an  \ 
ment  of  the  lease  of  1686  to  new  tru'^tees,  thereupon  the  Lord  Chancelloi 
ctesfield  ordered  that  the  said  lease  and  release  should  be  executed,  and  tl 
new  lease  should  be  to  these  new  trustees,  in  trust  for  the  Duchess  for  li: 
mainder  to  the  plaintiff  the  Duke,  and  his  heirs,  during  the  lives  in  the 
Duke  of  Grafton  v.  Hanmer,  And  indeed  it  seems  reasonable,  that  tl 
tenant  in  tail  (improperly  so  called)  should  be  allowed  to  bar  the  limitations 
for  though  the  original  estate  be  only  for  three  lives,  yet,  it  being  the  inte 
both  landlord  and  tenant  that  the  leases  should  be  renewed,  and  it  being  th 
trine  of  the  Court  of  Chancery  that  all  such  new  leases  are  subject  to  t 
trasts,  the  estate  might  by  this  means  continue  for  ever,  without  any  poss 
of  being  barred.    See  also  Baker  v.  Bailey y  2  Vem.  225. 

(1)  Reg.  Lib.  B.  1733.  fol.  334. 
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BEWICK  V.  WHITFIELD.(l) 


Case  88. 


ISeea  Branch  of  this  Cause,  Vol.  2. 240.} 


» I 


4*  WAS  tenant  for  life^  remainder  to  B.  in  tail,  as  to  one        Lord 
JDoiety,  remainder  as  to  the  other  moiety  to  C.  an  infant  in   ^Jhancellor 
tail,  remainder  over.    There  was  timber  upon  the  premises  a.  tenant  te 

life,  remainder 
to  a.  in  tttly  as  to  one  moiety,  remidnder  to  C.  an  in£uit  in  tul»  as  to  the  other  moietj,  re- 
BODdcr  ottr :  there  is  timber  on  the  premises  greatly  decaying ;  B.  the  remainderman,  brings 
a  bill,  ^rayijir,  that  the  decaying  Umber  might  be  cnt  down,  8<^d,  and  the  money  diyided  be- 
Hiat  mm  and  tlie  infant;  and  the  tenant  for  life  insists  to  have  part  of  the  money;  tenan^ 
ht  life  nart  here  sufficient  left  for  repairs,  dec.  and  an  allowance  for  all  damage  done  to  him 
€B  the  ground ;  bnt  to  haye  no  allowance  for  the  timber,  which,  when  serered  by  accident,  or 
bf  t  trespasser,  belongs  to  the  first  owner  of  the  inheritance.  Decaying  timber,  if  for  oma- 
neat  or  safety,  not  to  be  cnt  down.  Also  where  an  infant  is  interested  in  the  inheritanoe,  no 
tiabcr  can  be  cnt  down,  bnt  by  the  approbation  of  thp  Master :  and  the  infent's  moiety  of  the 
•iMaey  to  be  put  oat  for  his  benefit. 


(1)  The  estates,  upon  which    the 
timber  in  question  in  this  caase  grew, 
were  settled  to  the  use  of  the  grantor 
for  life,  and  (after  several  prior  limita- 
tiou)  to  the  use  of  Robert  Bewick  for 
his  life,  remainder  to  trustees  to  pre- 
fleire  oootingent  remainders,  remain- 
der to  his  first  and  other  sons  in  tail, 
with  like  remainder  to  Joseph^  CaU 
MHfjr,    and    Bet^amin   Bewick^    and 
thtir  first  and  other  sons,  remainder  to 
ime  Bewick  and  Barbara  Ramsay^ 
(liiten  of  the  grantor)  and  the  heirs  of 
tbeir  bodies,   remainder  to  the  right 
'Ittirs  of  the  grantor.     The  bill  in  this 
OQse  was  filed  by  Robert  Bewick  the 
tenant  for  Ufsj  and  Robert  Bewick  his 
in&nt    son.      The    defendants    were, 
Vtrick   Whitfeldj    and    Philadelphia 
iui  wife,  and  the  said  Calverfy  Bc' 
tnck :  bat  it  does  not  appear  by  Reg. 
*Lib.  what  interests  Whitfeld  and  his 
wife  had  in  the  premises.  After  stating 
the  settlement,  and  the  determination  of 
^  MTeral  estates  prior  to  the  estate 
^r  life  of  Robert  Bewick  the  father, 
*Qd  that  the  plaintiff  Robert  Bewick 
^  &Uief  was  become  seised  of  the  es- 

Z 


tates  for  his  life,  and  the  plaintiff  jRor 
bert  Bewick  the  son  was  become  en- 
titled to  an  estate  tail  in  remainder  ex* 
pectant  on  the  determination  of  that 
estate  for  life,  and  that  the  said  Joseph 
Bewick  and  Benjamin  Bewick  were 
dead :  the  bill  proceeded  to  state  there 
were  great  quantities  of  oak,  ash,  and 
other  timber  trees  growing  on  the  said 
premises,  the  greatest  part  whereof 
were  so  very  old,  that  thej  weiB  going 
very  much  to  decay,  and,  if  permitted 
ixi  stand,  would  grow  every  year  of 
much  less  value,  and  if  cut  down^ 
would  be  of  considerable  advantage  to 
the  persons  entitled  to  the  inheritance 
of  the  said  premises ;  that  the  plaintiff 
Robert  Bexoick  the  son  was  an  infant 
of  only  three  years  old,  and  therefore 
could  give  no  directions  for  cutting 
such  timber;  that  the  defendants  in* 
sisted,  that  by  a  decree  made  in  two 
former  causes  in  this  court,  dated  the 
8th  of  October  J  1734,  the  pkiintiffs 
were  restrained  from  committing  waste 
upon  the  said  premises,  whereas  that 
decree  ought  not  to  be  objected  to  the 
plaintiflb,  by  reason  that  the' greatest 
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Bewick      greatly  decaying;  whereupon  J3.  the  remainderman  brongb 
^-  a  bill^  praying,  that  the  timber  that  was  decaying  might  b 

WuiTTiELD.  ^^^  down,  and  that  the  plaintiff  the  remainderman  in  tail, 
gether  with  the  other  remainderman,  the  infant,  might  ha 
the  money  arising  by  the  sale  of  this  timber.    On  the  oth' 
hand,  the  tenant  for  life  insisted  to  have  some  share  of  th 
money. 


[  268  ]         Lord  Chancellor.  The  timber,  while  standing,  is  part 

the  inheritance  {¥] ;  but  whenever  it  is  severed,  either  by  tl^  e 
act  of  God,  as  by  tempest,  or  by  a  trespasser  and  by 
it  belongs  to  him  who  has  the  first  estate  of  inheiitan< 
whether  in  fee  or  in  tul,  who  may  bring  trover  for  it ;  an  ^ 
this  was  so  decreed  upon  occasion  of  the  gfeat  windfidl  c^ 
timber  on  the  CavendUh  estate.(l) 

[V^  j|.  tenant  for  years,  remainder  to  B.  for  life,  remainder  to  C*  in  fee ; 
doioff  1 


la  doing  waste ;  B^  though  •  he  cannot  bring  waste,  as  not  having  the 
heritanoe)  yet  he  is  entitled  to  an  it^uaction.  See  1  Roll.  Abr.  RoiweiTn 
377*(x)  6nt  if  the  waste  be  of  a  trivial  nature,  and  a  fortiori^  if  it  be  melioim. 
ing  waste,  •»  by  building  on  the  premises,  (see  1  Inst  53.)  the  court  will  not  i 
join  ;  nor  if  the  reversioner  or  remainderman  in  fee  he  not  made  a  party,  wV^o 
possibly  may  approve  of  the  waste.  By  the  Lord  King^  Mollineux  T.Jrwae^^ 
FiuchiBj  1730. 


part  of  the  said  timber  trees  were  going     her  trees  on  the  said  premises  at  th^lr 
to  decayi  and  would  grow  worse  every     full  growth,  and  others  going  to  dec^.^^ 


grear ;   and  the   bill  therefore  prayed  and  apprehended  that  it  would  be 

4hat  the  .plaintiff  Robert  Bewick  the  the  benefit  of  every  one  interested     in 

IfUber  might    be   empowered    to   cut  the  premises  to  have  such,  aa  were  A^^ 

jjb^n  and  sell  sach  timber  trees  as  were  cayed,  or  going  to  decay,  cat  dowBB« 

decaying  or  at  their  full  growth  and  and  he  was  willing  that  the  same  shotxM 

fit  to  Jb^  cot,  for  the  benefit  of  the  be  cut  down  and  sold  by  the  direction 

nlgitUiff'  Robert  the  if^ant,    and   so  of   the    court,    provided    the    wom^J 

uimn  time  to  time  as  there  should  be  arising  thereby  should  be  secared,  m^d 

occasion  for  the  benefit  of  the  said  in^  put  out  at  interest  for  the  benefit  of  tbt 

Jjamt^r-^T^he  defendants   fVhUfield  and  persons,  who  should  be  entitled  to  t1i« 


his  wife  by  their  answer  admitted  many  inheritance  of  the  said  premi 

of  the  trees  to  be  in  a  state  of  decay :  that  it  appears  from  the  pleadings,  tha^ 

Imt  insisted   that  some  of  them  had  the  tenant  for  life,  so  far  from  claimiof 

been  [Wanted  for  ornament ;  and  they  any  share  of  the  money,  was  oo-plaintif 

hoped  the  court  would  take  care  as  with  the  infant  tenant  ia  tail  in  a  bill 

well  of  their  interest  in  the  premises,  praying  to  have  the  anoney  secaced  fur 

as  of  such  money  as  should  arise  from  the  benefit  of  the  itifani. 

Ihe  sale  of  the  timber  which  the  pkintiff  (1)   But  yet  where  the  tenant  far 

the  fother  should  be  authorised  to  cut  life  has  also  in  himself  the  next  eusteot 

and  8ett«     The  defendant  Calverly  Be^  estate  of  inheritance,  subject  to  inteN 

mkk  said  that  there  were  several  tim-  mediate  contingent  remainders)  he  shaft 

TBmssamsBBsamBBmmammm 

ix)  Penot  V.  Pen\}ty  3  Atk.  94.    Jhoiif  v.  Lifp^fi  Vts.  784 1       .    . 
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r.  A*  fa  tib^  tenant  for  fife,  lie  ought  dot'  t6  tiiiVt  mtf 
uff  tfte  monejr  Anting  by  the  sale  of  this  tsnikar  ;(jil)  Irat 
M  liat  a  right  to  iHiat  nlay  be  anfficiettt  for  r^sin  and 
ttaie  mnat  betakeii  to  l^ve  enoogh  tqK>ir  the  eitite 
d  pufpose ;  ind  whatever  damage  ifl  dote  to  die  te*- 
9^  fife  on  the  prenuaefl  bjhhn  held  for  Ufe^  the  mom 
to  be  made  good  to  him. 

r.  With  regttrd  to  the  titeber  ]^nly  decaying,  it  itf  for 
nefit  of  the  p«*8on8  entitled  to  the  inheritance,  tiiai  it 
[  be  cut  ddwii,  othertiiae  it  woidd  become  dt  M  ttalto) 


Bcanik 

IrHmnDbv* 


Im  advantage  of  his  own  wrong 
ing  down  titnber,  but  the  coart 
^nenre  it  for  the  benefit  of  the 
;ent  remaioderrnen.  tVilliams 
t  qfSbUmiy  Feb.  U^  1784.  The 
iras  tenant  for  life  with  cotitin- 
rttainders  to  his  first  and  other 
tal^der  to  Mrs.  Orde  for  fife, 
ier  to  her  first  and  other  S6n8, 
!her  conthigeDt  remainders  over, 
fstitea  to  trustees  to  preserve  all 
otingent  remainders)  remainder 
Dnke  in  fee. — Mrs.  Orde  had  a 
m^  who  died  in  a  few  days  after 
bh*  All  the  contingent  remain- 
sing  y^  in  expectancy,  the  Duke 
itai  timber.  Mrs.  Orde  had  after- 
mother  son,  who  was  a  defendant 

cause.  On  the  question,  to 
this  timber  should  belongi  the 
[Chancellor  was  of  opinion,  that 
as  not  competent  for  the  Duke 
down  timber  in  respect  of  his 
ate^  he  should  not  take  advan- 

his  own  wrong — that  the  tim- 
liMigh  by  severance  become  per- 
,  was  yet  bound,  as  far  as   it 


could  be,  to  the  naes  of  the  realty-^- 
thfft  the  administrator  of  Mrs.  Ord^^ 
ttA  son  was  certainlv  not  entitled,  the 
child  being  dead  at  the  time  of  the  tio»- 
ber  cut — neither  could  her  second  eon 
claim  it,  for  although  he  had  a  veated 
estate  of  inheritaince,  yet  aach  ettate 
was  liable  to  be  divested  by  the  ISufca^ 
having  a  son.  His  Lordship  theretofo 
thoujrht  nobodv  at  present  entitled,  bat 
directed  the  Duke  to  pa^  into  conit 
to  the  credit  of  the  catlse,  the  sum  of 
9943/.  lOd.  for  which  the  timber  had 
been  sold,  and  ordered  that  the  Master 
should  enquire  into  and  ascertain  tibe 
times  at  which  the  said  sum  or  any  part 
thereof  was  received  by  the  defeitaatit 
the  Duke,  and  should  compute  interest 
thereon  from  such  times  respectively, 
and  that  the  Duke  should  pay  into 
court  in  like  manner  what  should  be 
found  to  be  the  amount  of  such  interest, 
and  that  such  principal  and  interest 
should  be  laid  oat,  subject  to  further 
order  with  liberty  for  any  person  in- 
terested to  apply.  Reg.  Lib.  1783.  fd. 
326.0^) 


i  Cox  72.  Powlett  V.  Duchess 
Um^  3  Ves.  374.  So  Perroi  v. 
,  ttb.  sup.  Lee  v.  Alston^  1  Ves. 
)•  S.  C.  3  Bro.  C.  C.  37.  Dare 
tin*,  2  Cox  110.  The  Marquis 
tidoime  v.  The  Marchioness  of 
ifsHte^  1  Mad.  l40.  As  to  what 
other  than  of  inheritance,  en- 
e  tenants  to  cut  timber^  or  to 
when  cot,  see  Wttiiams  v.  fViU 
15  Yes.  419.  S.  C.  12  East.  209. 


Wickham  V.  Wtckham^  Coop.  288.  S.  C. 
19  Yes.  419.  Dams  v.  Duke  of  Mar l^ 
borough,  2  Swan.  144.  Skelion  ^.SkeU 
tofij  2  Swan.  170  n.  Abrahall  v.  Bubby 
2  Swan.  172  n.  S.  C.  Freem.  63.  and^ 
Show.  69. 

(a)  But  now  the  prodtkce  of  the  thn* 
ber  ii  laid  ont,  and  the  fat^rest  paid 
to  the  tennt  for  life^  Wickham  v. 
Wickhamy  ub.  sup. 


l^K 
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Bswia     but  tbis'fihaU  be  done  with  the  approbation  of  the  1 

V*         and  trees  though  decaying,  if  for  the  defence  and  si 

.WmrmLD.  ^^  houge,  or  for  omament,(l)  shall  not  be  cut  dot 

that  is  the  tenant  in  tail,  (and  of  age)  of  one  moii 

have  a  moiety  of  the  clear  money  subject  to  such  det 

MB  aforesaid ;  the  other  moiety  belonging  to  the  infiu 

[  ^0  ]     be  put  out,  for  the  benefit  of  the  infant,  on  govemi 

Teal  securities,  to  be  approved  of  by  the  Master.  (2) 


(1)  Vide  Chamberhm  v.  Dummer^ 
1  Bro.  C.  C.  160.  and  3  Bro.  C.  C. 

(3)  The  decree  directs  the  Master 
*^*to  enquire  what  timber  there  is  stand- 
'^^  ing  on  the  said  estates,  that  is  in  a  de- 
'^  caying  conditioii,(0  which  is  neither 
'^  a  shelter  or  oraament  to  the  seat,  and 
'/^  that  such  decaying   timber    as  the 

^*  Master  shall  direct  shall  be  cut  down 
^  frbm  off  the  said  estate,  and  sold  by 
'^snch  persons  as  he  shall  appoint  for 
'^^  that  purpose,  and  oat  of  the  money 

^^  arising  by  the  sale  of  such  timber  the 
.  '^  costs  of  all  parties  to  this  suit  (to  be 


<<  taxed  by  the  said  Mister) 
^^  first  paid,  and  the  residue  ol 
<<  money  is  to  be  put  out  at  is 
^^  GoTemment  or  other  securii 
<^  names  of  trustees  to  be  ap] 
<^  by  the  said  Master  for  the  1 
^^  the  said  plaintiff  Robert  Bi 
^^  infant,  to  be  paid  him  when 
^^  of  age,  and  the  trustees  are  i 
^<  the  tmst  of  the  said  money 
^^  parties  are  at  liberty  to  app 
^^  coort  from  time  to  time, 
^^  shall  be  occasion,  for  forth 
"tions."      Reg.  Lib.  A.   I' 
512. 


(o)  S.  C.2  Dick.  600.  Lord  Tarn-  v.  Delapoh^  17  Yes.  15a    I 

worth  V.  Lord  Ferrers^  6  Ves.  419.  Smythe^  2  Swan.  251.  S.  C.\ 

Williams  v.  M^Namara^  8   Yes.  70.  Coffin  v.  Coffiuy  Jacob.  70. 
Day  V.  Merryy  16  Yes.  375.  Delapole        (0  So  Hussey  v.  Husseyy  5 


^  Elizabeth  Sidney, 

The  Hon.  Jocelyn  Sidney,  Esq. 


Plaj 
Def 


On  an  Appeal  from  a  Decree  at  the  Roll$. 


'     Lord        Mrs.  Sidnby,  the  plaintiff,  brought  her  bill  aguns 
ChanceHor   fendant  her  husband,  to  have  a  specific  performani 
%  Ift^lh.    «»a"^»»8«  articles,  dated  the  l/th  of  October,  1716, 

^9.  pi.  37  Where  the  wife  suet  the  husband  for  a  specific  performauce  of  her  nmrrb 
a|id  that  he  m^y  settle  such  aud  suc^  lands  on  her  for  her  jointure ;  it  is  no  bar  to  fa 
that  she  has  dopeft  with  aa  adulterer ;  much  lew  if  this  be  not  by  the  hari)aBd  put 
the  cause. 


Be  Term.  Pascluo,  17S4.  Sp 

Bfeodaiit,  the  huiband^  covenanted^  that  vitliin.^ht  Shuthy 
18  after  the  plaintiff  Elizabeth  should  come  to  age^  he  ^  '  ^ 
i  convey  his  estate  in  Glamorganshire  to  trustees^  to 
le  of  himself  for  life,  remainder  to  the  use  of  trustees 
qport  contingent  renudnders,  remainder  to  the  use  of 
&  for  her  life  for  her  jointure,  remainder  to  their  sons 
laively  in  tail  male,  remainder  to  the  daughters  in  tail; 
ider  to  himself  in  fee.  Also  the  plaintiff  JEKra&e^Ay 
ife,  vdth  the  consent  of  her  guardians,  covenanted,  that 
UMild,  within  eight  months  after  she  should  ccmie  to 
onvey  her  estate  in  the  same  countj,  l)eing  about  350/; 
m.  (but  well  stocked  with  timber)  to  the  use  and  in- 
tliat  there  should  be  paid  thereout  to  the  plaintiff 
iethy  100/.  per  onn;  for  her  separate  use  during  the 
are^  100/.  per  annum  to  her  mother,  and  60/.  per 
%  to  the  plaintiff's  sister,  till  she  should  come  to  age  f 
len  she  to  have  1000/.  and  that  her  estate  thus  charged' 
L  be  conveyed  to  the  use  of  the  defendant  for  life/  [  ^0  ] 
ider  to  the  use  of  the  plaintiff,  his  wife,  for  life, 
ider  to  the  use  of  the  first,  &c.  son  in  tail  male, 
ider  to  the  daughters  in  tail,  remainder  to  her  right 
The  timber  upon  her  estate  to  be  applied  to  pay  off  a 
age  of  5000/.  on  the  defendant  the  husband's  estate,  = 
le  surplus  of  the  money  arising  by  the  sale  of  the  tini-' 
I  go  to  raise  portions  for  younger  children.  So  that 
Q  was,  to  compel  the  defendant  the  husband  to  perform 
rt  of  the  articles,  and  that  he  might  account  for  the* 
r  he  had  cut  down  from  off  the  wife's  estate. 
(  defendant  by  his  answer  set  forth,  that  the  plaintiff 
ife  had  withdrawn  herself  from  her  husband;  thai  she 
ved  separately,  and  very  much  misbehaved  herse\f. 
» proofs  were  very  strong,  that  the  wife,  the  plaintiff,' 
id  criminal  conversation  with  another  man :  but  in  the 
itions  there  being  some  evidence  that  the  husband  was 
nilty  of  the  like  offence,  so  that  the  wife  might  recri- 
e ;  the  Master  of  the  Rolls  decreed  a  performance  of 
ticles,  firom  which  decree  the  defendant  now  appealed 
Lord  Chancellor. 

i  it  was  insisted  on  behalf  oi  the  husband,  that,  con- 
ig  the  incumbrances  and  annuities  on  the  wife's  estate, 
isband  was  a  very  litUe  gainer  therefrom ;  the  wife  in 
rt  of  equity  appeared  with  but  an  ill  grace,  as  endear        . 
Ig  to.cpmpel  a  performance  of  her  husl^and'a  agree- ^ 
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SiAHsr* 


Simmr  mmit,  when  she  heraelf  had  broken  her  own  marrinip 
tract  in  tlie  most  sacred  and  tender  part  of  it;  tha) 
regard  to  articles,  if  the  court  finds  any  ineonvenienc 

[  271  ]  leault  from  compelling  a  performance  thereo:^  they.w 
decree  that  these  should  he  spedficaUy  executed,  Irad 
the  perty  to  hia  remedy  at  law;  that  in  the  piceeul 
the  decreeing  an  execution  of  these  articles  might  oo 
a  disinherison  of  a  lawful  heir^  and  settle  the  estate 
endi  isBoe  as,  though  bom  in  wedlock,  mi^t  yet  real 
in  fisot  be  iU^timaie.  For  siq>pose  t^t  in  thia.caae^ 
the  separation,  there  had  been  a  son  bom,  would  thia 
hare  decreed  a  settlement  to  have  been  made  whereb] 
son  should  have  been  intitled  i  And  yet  this  would  | 
have  been  the  cimaequence,  since  such  son  being  be 
wedlock,  must  have  taken  by  virtue  of  the  settlement 
indeed  where  a  separation  has  been  in  pursuance  of 
Yorce,  the  courts  at  law  will  presume  that  the  husbaii 
wife  have  lived  separately  in  obedience  to  the  sentence 
in  the  case  of  a  voluntary  separation  only,  the  hiial 
access  to  the  wife  shall  be  taken  for  granted,  and  s 
bora  shall  be  constmed  legitimate,  and  no  evidence  adi 
to  the  contrary ;  according  to  the  distinction  in  1  SaU 
Ht  the  ^ame  time  it  may  be  notorious  to  every  one  tk^ 
child  was  not  begotten  by  the  husband;  that  in  the  { 
pid  case  it  was  in  prooi^  tiiat  the  ^aintiff  did  elope  ffo 
defendant  her  husband,  and  went  away  with  one  « 
Jimffins,  to  ft  cottage  about  three  miles  from  where  hei 
band  lived,  since  which  there  had  been  no  pretence  c 
recQmdtfation,  so  that  this  was  a  bar  of  dower.  1  Im 
I  BeU.  Mr.  680.  And  if  in  a  court  of  law,  the  wil 
having  in  this  manner,  would  not  be  helped  to  her  d 
vAkb  ia  supposed  to  be  her  bread  and  subsietenoej 
should  equity  assist  such  a  woman  so  as  to  cause  anj 
des  to  be  performed  in  her  fiivour,  which  is  a  matter  a 
left  to  the  discretion  of  the  court  ?  That  the  wi&  i 
present  case  had  her  remedy  at  law  upon  an  action  of 

[  272  ]  i^wt  to  be  brought  in  the  name  of  the  trusteeas  1 
might  well  be  doubted,  whether  he  had  any  remedy  aj 
the  wife,  in  regard  at  the  time  of  the  marriage  abe  wi 
ip&nt»  and  [G]  her  covenant  with  the  .trustees,  would  h 
bind  her  at  law* 

[6]  And  yet  it  seems,  that  where  a  feme  Infant  seised  in  fee  covenant 
le  coDsent  of  her  gaardisnt,  ia  cooiideiatlon  of  a  settlfment.  to  centeyj 


Db  Tefm.  Pauchm,  17Sf  .  tTf 

'  'ft  WW  admitted,  had  there  been  m  ftetual  Jointiltre  mtde     SinyxK 

xtfoa  the  wife,  80  as  to  have  vested  a  fixed  legal  estate  in     ^  *^ 

ber,  th«t  coald  not  have  been  forfeited  by  the  wife's  elo^     ^imMti 

sent ;  but  where  the  matter  rested  only  upon  articlea,  and 

the  vnSt  bad  no  remedy  but  by  bringing  a  bill  fo^  the  spe- 

die  perlbmanee  thereof;  here  a  conrt  of  eqmty  odgfairwith 

Aa  :gMateat  reaaon  and  justice  refnae  to^  lend  a  hoping 

bnd ;  might  well  deny  that  aaaiatance  wbidi  in  a  cane  ol 

cmiaiiii  artidea,  and  in  a  ftdr  and  honest  cause,  they  are 

Mdy  to  a£brd  ^  parties :  that  it  had  indeed  been  (a)  said^  M  Set  Noy. 

Ikal'  adnhery  is  no  bar  of  dower ;  and  probably  it  is  not^      ' 

tters  flie  husband  and  wife  continue  to  cohabit;  but  no 

Ubkb  amy,  that  where  the  wife  elopes  with  anotiier  nian  ixl 

ftchdM^,  (as  in  the  present  case)  this  is  not  a  bar  of  dower; 

And  surely,  if  it  be  a  bar  to  a  recovery  at  law,  it  is  at  least 

i^idly  veasonable  it  should  be  so,  with  respect  to  any  aid 

idiiglit  In  equity  upon  articles  for  the  wife's  proviuoh. 

Fafther !  it  was  said  to  be  material ;  that  in  such  case  of 
dflpeinent  of  the  wife,  nothing  could  restore  the  wife  to  her 
Akwet*,  but  the  recondliation  of  the  husband;  that  it  waa 
flot  MAcient,  s(^  as  to  intitle  her  to  her  dower,  that  she  [  ^3  J 
IMdd  McHmlnate,  or  say,  her  husband  was  guilty  of  the  like 
dkuce,  for  liothing  could  avail  her  as  to  this,  biit  the  («) 
Ibrg^brmess  erf  the  injured  husband.  Very  observable  also  is 
die  Afiisrence  which  the  law  makes,  where  this  oflbnee  of 
adbhety  is  committed  by  tlie  husband,  and  where  by  the 
wifll.  In  the  former  case,  where  the  husband  goes  away 
tibtn  the  ^e,  and  lives  with  another  woman  in  adultery^ 
nits  U  no  har  to  the  husband's  being  tenant  by  the  curtesy : 
biit  on  ihe  wife's  leaving  her  husband,  and  eloping  with  an 
ikJUerer,  she  thereby  forfeits  her  dower.  Tht  reason  of 
^ch'may  be,  for  that  the  consequence  of  such  crime  in  the 
wift  la  worse  to  the  husband's  fhmily,  by  making  the  child- 
Rn  yfbl<Ai  she  may  have  by  the  adulterer  inheritable  to  the 
Idsbaiid's  estate,  to  the  prejudice  of  the  ne^  heir :  whereas 
ibiilinsband's  children  begotten  on  another  woman  are  inca*- 
^le  of  bringing  that  mischief  on  a  family,  or  injuring  the 

« 

hcritance  t^  her  basband ;  if  this  be  done  in  coastderstioa  of  a  competent  settle- 
■fM,  eqoit^  will  execute  the  agreement)  tboagh  oo  action  would  lie  at  law  to 
if«iiver  damages.    See  vol.  ^  244.     Cannel  v.  Buckle. 

(a)  See  Dyer  106.  Lady  Powys^i  case,  where  a  reconciliation  by  the  fcoi- 
Buia,  Vft^f 'Olfe  wilb^s  going  away  with  the  aduUeref,  Is  specially  pleaded,  and 
the  plea  allowed. 

1 


Stmm     n«ct  Intimate  hdr;  that  all  this  wat  greatly  aggrataleit  h 


^'  the  principal  caaei  by  reason  of  the  near  alliance  whidi  Ifv 
Sidney  had  ta  a  peen^,  to  an  ancient  ilhistrioiM  peciagc 
attended  with  a  suitable  estate^  being  only  brother  and  pve 
munptive  heir  to  the  Earl  of  Leicester,  at  present  a  badiekr 
so  that,  as  it  was  i^prehended^  the  matter  of  recrimiHitikM 
though  the  prindpaL  ground  of  his  Honor's  decree^  waa  wK 
sufficient  to  warrant  the  same. 

Object.  But  it  has  be^i  objected  below^  that  tiie  fanabaari 
has  not  by  his  answer  put  this  matter  of  adultery  in  iasiie^  il 
being  only  said,  that  the  wife  had  withdrawn  herself  fron 
her  husband,  lived  separately,  and  very  much  nusbdbsvM 
[  374  ]  herself:  all  which  she  might  do,  and  not  be  guilty  of  eAA 
tery,  since  there  may  be  several  acts  of  misbehavioar  in  i 
wife  besides  that  of  adultery. 

Beep.  Hie  wife  could  not  but  be  sensible  of  what  nitam 
her  misbehaviour  was ;  this  must  be  best  known  to  herself 
aAd  it  was  the  kindness  and  tenderness  which  the  huabapc 
had  for  the  character  of  his  wife,  not  to  suffer  these  gresil 
stains  upon  her  reputation  to  be  registered  upon  record^  tc 
•u  the  perpetual  infemy  of  herself  and  fieunily ;  and  therefor 

before  he  should  go  so  fsur,  the  husband  might  well  hope  hi 
wife  would  repent  of  her  fault,  and  put  a  stop  to  this  eo  ma 
seasonable  a  suit ;  and  it  is  a  sad  excuse  made  on  behalf  c: 
the  wife,  to  say  the  husband,  who  had  just  reason  to  chaigg 
her  in  the  plainest  and  most  distinct  terms  with  this  infia 
mouB  crime  of  adultery,  has  in  tenderness  to  her  forborne  *€ 
do  so,  and  now  she  will  take  advantage  of  it ;  thus  wit: 
equal  art  and  ingratitude  turning  the  kindness  that  haa  be(ie 
shewn  her  against  him  who  shewed  it. 

2d  Object.  But  supposing  this  crime  to  have  been  ever  8 
sufficiently  set  fordi,  yet  this  court  cannot  judge  of  adulteiry 
or  in  any  sort  punish  it,  which  is  proper  only  for  the  spitittma 
court. 

Resp.  Where  things  of  this  nature  are  incidentally  mij&e< 
with  others,  the  courts  of  law  (and  much  more  of  equity] 
may  take  notice  of  them :  thus  the  courts  of  law,  where  tbc 
wife's  elopement  with  the  adulterer  is  pleaded  in  bar  oi 
dower,  must  try  such  plea :  and  as  they  may  do  it  in  tltf^ 
'  case,  what  should  hinder  this  court  from  doing  the  like  i^ 
-  C  ^^'1  ^^  present  ?  So  the  trial  of  a  marriage,  which  is  as  much 
of  a  spiritual  cognisance  as  any  thing  can  be,  is  determinal'^^ 
at  law,  where  it  comes  incidentally  in  question^ 


.  J 
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3d  Oifect.  If  the  defendant  insists  upon  this,  that  the      Sidkist 
^laintifl^  the  wife,  ought  not  to  have  aid  upon  these  articles ;  ^' 

tJien  on  the  other  hand  he  himself  is  not  to  expect  any  aid  or 
aMistance  in  respect  thereof. 

Be9p.  All  this  may  be  admitted;  and  Mr.  Sidney,  the 
kttband^  will  be  in  a  better  condition  without  the  articles, 
tliaa  with  them ;  thus,  independent  of  the  articles,  he  will  be 
entitled  to  the  rents  and  profits,  and  will  have  a  power  to  sell 
lU  the  timber  from  off  his  wife's  estate  to  his  own  use. 

Lastly,  It  was  observed  that  the  husband  was  not  plmntiff 
IB  this  cause,  but  the  wife,  ap4  where  she  has  thought  fit  to 
aj^y  in  a  cause  of  turpitude,  as  a  court  of  equity  has  fre- 
qoently  been  resembled  to  a  fountain  distributing  its  relief 
throQi^  pure  and  clear  streams,  so  it  was  hoped  that  this 
being  a  cause  of  a  contrary  nature,  and  consisting  of  several 
proofs  of  turpitude,  therefore,  the  court  would  not  afford  the 
plaintiff  the  least  favour  or  assistance  whatever. 

JLord  Chancellor,  What  has  been  asserted  of  a  child  be-  In  the  case  of 
gotten  and  bom  during  the  time  of  the  voluntary  separation  mensa'et  * 
of  the  husband  and  wife,  (viz.)  that  no  evidence  shall  be  ad-  ^^o^^*  ^^^^ 
oitted  to  prove  the  ille^timacy  of  such  child,  is  now  held  to  8eparateiy,aod 
kc  otherwise.    For  if  a  *  jury  find  the  husband  had  no  ac-  *K7*^fu-"  * 

•^      ^  ,  child ;  this  isa 

cess,  (jr)  such  child  will  be  a  bastard,  according  to  the  de-  bastard,  for 

termination  in  the  case  of  Pendrel  v.  Pendrel.  [H]     As  in  jStend^obedi- 

the  pfesent  case,  at  the  hearing  of  the  cause  the  defendant  c^p^  has  been 

lias  insisted  upon  what  might  have  been  very  penal  to  the  aentence  dur- 

plaintiff  his  wife,   (viz.)  the  forfeiture  of    her  dower,  the  B^t^^nn'^e' 

crime  for  which  she  might  have  incurred  such  a  penalty,  case  of  a  yo- 

ought  to  be  plainly  laid  to  her  charge,  specified  and  put  in  ratiooMi  dlud 

issue,  (1)  that  she  may  know  what  to  rest  her  defence  upon:  "^o"!,  this  is 

SecnSy  where  the  jury  find  the  husband  has  had  no  access  to  his  wife.  If  the  party  charges  his 
^drersary  with  any  thing  criminal,  it  ought  to  be  shewn  with  great  plainness  and  certainty. 
•^^rtides  to  setUe  lauds  in  jointure  are  in  nature  of  an  actual  jointure,  which  is  not  forfeited  by 
*^  elopement,  like  dower.  P  ♦27fi  J 

[H]  Heard  before  the  Lord  Talbot^  February  5,  1733,  where  the  husband 
^Od  wife  by  consent  lived  separately,  and  a  child  being  born,  an  issue  was  directed 
te  try  whether  the  child  was  a  bastard,  and  it  was  found  a  bastard,  2  Stra.  925. 
A^id  to  indeed  (however  it  happened  to  be  overlooked  by  the  defendant's  coun- 
^4)  it  it  taid  at  the  bottom  of  the  case  cited  from  Salkeld  y  wherefore  this  point 
^s  now  tettled  for  law. 


<1)  Watkym  v.  Watkynsy  2  Atk.  97.     Clarke  v.  Periam^  2  Atk.  337.  {y) 


(*)  See  Goodnght  v.  Saul,  4  T.  R.  .    (y)  Clarke  v.  Turion,  1 1  Ves.  240. 

-►6.  ^ex  V.  Luffcj  8  East.  193.  Head  Willan  v.  Willan,  19  Ves.  600.  Blake 

•   Rtady  1  S.  &  S.  150.   1  Turner  138.  v.  Marnelly  2  Ba.  &  Be.  47.     Wheeler 

B^mbury  Peerage  coie^  1  S.  &  S.  153.  v.  Trotler^  3  Swan.  J76n* 

TOL,   III,  Q 
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Why  a  bus- 
b«nd  does  not 
forfeit  his  te- 
nancy by  the 
curtesy  on 
leaving  bis 
wife,  and  liv- 
ing in  adul- 
tery, as  a  wife 
forfeits  her 
dower  by 
elopement,&c. 

[  ♦277  ] 


whereas  here  her  accusation  is  only  general  and  unc 
amounting  to  little  else  than  that  she  has  withdrawn  kerse 
from  her  husband,  lived  separately  from  him,  and  very  mu* 
misbehaved  herself:  nothing  of  which  implies^  that  the 
tiff  has  been  guilty  of  adultery^  much  less  that  she  has  elo] 
from  him,  and  gone  away  with  an  adulterer^  which  al( 
would  bar  her  of  her  dower,  supposing  this  were  pureljr" 
question  of  dower.    But  the  articles  being,  that  the  huslua^ 
shall  settle  such  and  such  lands  in  certainty  on  his  wife  tlS 
phdntifF,  for  her  jointure,  this  is  pretty  much  in  the  nature 
an  actual  and  vested  jointure ;  in  regard  what  is  covenantr  m 
for  a  good  consideration  to  be  done  is  considered  in  cquS.  1 
in  most  respects  as  done ;  consequently,  this  is  a  jointu  "^ 
and  not  forfeitable  either  by  adultery  or  an  elopement.  ^I 
The  reason  of  the  difference  why  a  wife,  in  case  of  an  elope- 
ment with  an  adulterer,  forfeits  her  dower,  and  yet  the  hmx^- 
band  leaving  his  wife,  and  living  with  another  woman,  docv 
not  forfeit  his  tenancy  by  the  curtet^y,  is,  because  the  statute 
of  fPest.  2.  cap.  34.  does  by  express  words,  under  these  *  cir- 
cumstances, create  a  forfeiture  of  dower :  but  there  is  no  act 
inflicting,  in  the  other  case,  the  forfeiture  of  a  tenancy  by 
the  curtesy. 

As  to  the  recrimination  appearing  In  the  proofs,  this  does 
not  seem  to  me  so  much  to  affect  the  case.   Indeed,  with  re- 
gard to  the  evidence  of  the  crime  in  the  wife^  there  seems  to 
be  suffitient  to  convince  any  third  person  that  she  b  not  in- 
nocent :  but  the  same  not  being  put  in  issue  in  the  caus^ 
cannot  judge  of  it.     Affirm  the  decree,  and  let  the  husbc^ 
perform  his  marriage  articles,  and  account  for  the  tioxf 
which  he  has  cut  on  the  wife's  estate  contrary  to  the  artio' 
The  costs  to  go  out  of  the  estate.  (2) 


(1)  In  BlountY.  Winter^  and  fVinter 
V.  Blounty  July  19^  1781,  the  original 
bill  was  filed  by  trustees  in  marriage 
articles  and  the  children  of  the  mar- 
riage, against  the  husband  and  wife, 
and  the  cross  bill  was  filed  by  the  hus- 
band ai|;ainst  the  wife  and  children — 
the  original  bill  prayed  a  performance 
of  the  articles,  and  the  husband  by  his 
arswer  to  the  original  bill  and  by  the 
cross  bill  resisted  the  performance  so 


far  as  the  articles  made  a  provision 
the  wife,  alleging  and  proving  in 
cross  cause,  that  she  lived  separate  ' 
him   in  adultery.     The  court  wf 
opinion  that  this  was  not  a  reato; 
non-performance  of  the  articles 
the  wife,  and  made  a  decree  accord 
in  the  original  cause,  and  dismiss* 
cross  bill  without  costs.     Reg.  L 
1780.  fol.  650.  (s) 
(2)  Reg.  Lib.  B.  1733.  fol.  S 


(z)  Ball  T.  Montgomery^  4  Bro. 
C.  C.  330.  S.  C.  3  Ves.  Jan.  191. 
Seagrave  t.  Seagraoey   13  Ves.  439, 


Lee  ?.  Z>ee,  1  Dick.  391.    Bf 
V.  Buchanan^  1  Ba.  &  Be,  203 
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JOHNSON  V.  OGILBY  et  al\  Case  G8. 

II  was  for  a  specific  perfonnance  of  an  agreement^  on       ix)rd 
le :  Margaret  Quineo  and  the  plaintiff  Robert  Jbhn^   Chancellor 
fing  some  differences  as  to  four  freehold  houses  in     Talbot. 
fireety  London;  upon  compromising  those  differences,  IlpL^S. 
igreed  between  them,  that  the  said  Miargaret  Quineo  An  attorney 
•Aer/  Johnson  should  join  in  a  fine  and  recovery,  iivhich  laxtoi  hu 
be.  as  to  two  of  the  houses,  to  the  usjb  of  ilargaret  ^^^  thede- 

>  and  her  heirs,  and  as  to  the  other  two  houses,  to  the  mises  to  my 
the  plaintiff,  Robert  Johnson^  and  his  heirs  ^  which  pj^n^f  jy. 
i  recovery  were  accordingly  levied  aiid  suffered.  being  d(me  hf 
T  this  Margaret  Quineo  pretended  she  was  then  a  of\he  cUen^ 
overt,  and  married  to  the  defendant  Ogilbu ;  where-  ^^^  "J^i^  ^ 

not  liable,  ont 

Robert  Johnson  brought  a  bill  against  Ogilby  and  his  onij  the  client. 

>  discover  whether  she  was  married,  when  she  levied  ^Sotb^SS 
5,  and  suffered  the  recovery,  and  to  be  relieved  agunst  no  anthority 
nd.  Ta  which  bill  the  defendants,  Ogilby  and  his  to^make  this 
ut  in  their  answer  insisting  on  her  being  then  a  feme  cn?«g«««n^- 

and  that  she  was  not  bound  by  such  fine  and  re-    L  J 

,  Thereupon  the  plaintiff  Johnson  preferred  a  bill  of 
lent  against  the  defendant  Margaret  for  a  cheat,  and 
r  fraud  in  levying  a  fine,  and  suffering  a  recovery,  at 
irt  of  common  pleas,  as  a  feme  sole,  when  at  the  same 
le  was  under  coverture. 

indictment  being  found,  upon  not  guilty  pleaded,  was 
it  to  a  trial :  but  just  before  the  trial  was  to  have 
m,  the  parties  came  to  an  agreement,  that  the  plaintiff 
assign  over  his  right  to  the  premises,  and  the  defend- 
jr  the  plsdntiff  580/.  and  one  Mr.  Heaton,  who  was  the 
ant's  attorney  on  this  indictment  alone,  signed  the 
lent,  for  and  on  the  behalf  of  his  clients,  Ogilby  and 
Te;  Johnson  also  signed  the  agreement,  which  was 
the  bands  of  one  Mr.  CaJlard,  a  third  person;  and  the 
ant  Margaret  was  hereupon  acqmtted  for  want  of 
ution. 

Twards  the  money  not  being  paid,  the  plaintiff  John- 
ought  his  bill  agdnst  Ogilby  and  his  wife,  and  Mr. 
n  the  attorney }  and  it  was  insisted,  that  Heaton^  bjr 
^  this  agreement,  was  become  personally  liable,  and 

o3 
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had  taken  upon  himself,  as  a  surety  for  his  client,  to  pay  the 
money ;  that  as  an  attorney  could  (it  must  be  admitted)  un^ 
dertake  for  his  client,  so  here  he  had  done  it. 

Lord  Chancdlor.   The  diflference  is,  where  the  party  thus 
undertaking  for  and  on  the  behalf  of  his  client,  has  an  au~ 
thority  so  to  do,  and  where  he  has  not.    If  such  uildertake:^' 
has  no  authority,  tiien  it  is  a  fraud,  and  the  undertaker  ough%: 
himself  to  be  liable  {x)  :  but  where  there  is  such  an  auth 
rity  given,  (as  here  there  was  to  the  attorney)  this  is  onl 
Broken  or  fac-  acting  for  another,  like  the  case  of  a  factor  or  broker  actiu 
for  their  piin-  for  their  principals,  who  were  never  held  to  be  liable  in  the: 
BiS^*'th°'  ^**"  ^^'^  capacities ;  in  which  his  Lordship  being  very  dear^ 
owncapacities.  bill  as  to  this  point  was  dismissed,  against  Heaton  the  ai 

torney,  with  costs. 
A  bill  Id  equity      Then  the  Lord  Chancellor  started  another  pointy   {vii 

compdthcpcr-  *^*^  ^^^^  ^^  ^  criminal  prosecution ;  and  the  agreement  b 
formanceofan  ing  to  Stifle  a  Criminal  prosecution,  (y)  was  therefore  not 

agreement  to  .    j  •  -x 

pay  money  in    be  executed  in  equity. 

consideration 

of  having  stifled  a  prosecution  for  felony ;  secus,  if  to  stop  a  prosecution  at  law  for  a  £nutd«» 


'••) 


e- 
-to 


To  which  I  answered,  that  it  was  true,-  in  the  case  oe:  a 
prosecution  for  felony,  an  agreement  to  stifle  such  a  prose- 
cution was  not  lawful ;  but  where  the  indictment  was  for*  a 
fraud,  and  the  party  wronged  by  the  fraud  came  to  an  agr^se^ 
ment  to  be  satisfied  for  such  injury,  (as  in  conscience  lie 
ought  tQ  be)  this  was  lawful,  matters  of  fraud  being  cogim.az' 
(a)  Vol.  2. 156,  a))ie  and  relievable  as  well  in  equity  (a)  as  at  law :  wherer«jre 

220.  ,  .      . 

this  objection  was  no  further  insisted  on.(l) 


(1)  All  that  appears  by  the  Re^.  B. 
is  this :  ^'  That  the  cause  coming  on  to 
'^  be  heard,  &c.  his  Lordship  declared, 
^^  that  the  agreement  in  the  bill  men- 
^^  tioned  is  such  as  ought  not  to  be 
^^  carried  into  execution  by  this  court, 
^^  and   that  the  defendant  Heaton  is 


'^  noways   bound   thereby  or  affec^^ 
'^  therewith ;  and  the  plaintiff  not 
^'  praying  a  foreclosure,  the  bill  wa. 
^'  be  dismissed  against  the  defen 
^^  Heaton  with  costs,  and  against 
"  other  defendants  without  costs.*' 
Lib.  A.  1733.  fol.  337. 


(a?)  So  where  a  solicitor  opened  bid- 
dings in  the  name  of  an  imaginary  per- 
son, he  Was  ordered  to  stand  as  best 
bidder  at  the  price  at  which  he  opened 


V. 


the    biddings,    Molesworth 
1  Dick.  ^9. 
(y)  Collins  Y.  Blanteruy  ^Wils. 


ted 
ow 
to 
aot 
the 
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HEAD  V.  EGERTON. 

Case  ^9.    ' 

^HS  bill  was  to  foreclose  the  defendant's  equity  of  redemp-        Lord 
^on  to  the  mortgaged  premises,  and  to  compel  the  defend-    Chancellor 
^nt  to  discover  the  title  deeds  relating  thereto,  and  to  deliver     *  ^^^ot. 

Tin*        ii>  -'—  * 

up  the  said  title  deeds  to  the  plaintiff,  insisting,  that  they  ^^  subseqaent^ 
1)elonged  to  him,  as  owner  of  the  land.  For  which  purpose  mortg:agee 
the  bill  set  forth,  that  one  Spencer  made  a  mortgage  of  the  whohaspos- 
lands  to  the  plaintiff,  and  that  the  plaintiff  having  a  great  Ji^eJ^Jjf,)^ 
confidence  in  the  said  Spencery  and  the  mortgage  being  exe-  firatmortgagea 
cuted  in  Ixmdony  and  Spencer  pretending  his  title  deeds  peiadeliye^* 
wcr«  in  the  country,  the  plaintiff  lent  his  mortgage  money  of  thewritinp 
to  Spencer y  taking  Spencer  s  word  that  he  would  deliver  to  out  paying  him 
him  the  title  deeds :  and  afterwards  the  said  Spencer  bor-  5!!«!!?^'**^^^ 

'  ■*  moneys 

TOwed  2000/.  of  the  defendant.  Doctor  BgertoUy  on  a  mort- 
gage of  the  same  lands,  at  the  same  time  producing  and 
delivering  to  the  defendant  Egerton  all  his  title  deeds,  ^ 

which  were  perused  by  the  defendant  Egerton* %  counsel,  and 
thereupon  the  title  approved. 

The  plaintiff  bringing  such  bill  as  above,  the  defendant 
pleaded  to  that  part  of  the  bill  which  prayed  a  discovery  and 
delivery  up  of  the  title  deeds  ;  and  by  his  plea  insisted  that 
Spencer  made  a  mortgage  to  him  of  the  same  lands,  and  that 
the  title  deeds  were  delivered  to  him  by  the  said  Spencery  in 
crder  to  support  his  title  to  the  mortgage ;  that  he  had  no 
notice  of  the  prior  mortgage  to  the  plaintiff;  and  being  thus 
Si  mortgagee  without  notice,  a  court  of  equity  ought  not  to 
assist  the  plaintiff  and  take  the  title  deeds  from  the  defend- 
suit,  without  ordering  him  to  be  paid  his  mortgage  money. 

Lord  Chancellor.    It  is  hard  enough  upon  the  defendant     [  281  ] 

tiiat  he  has  lent  his  money  upon  lands  subject  to  a  prior  Thcfiratmort- 

xnortgage  :  but  he  having  had  no  notice  thereof,  I  will  not  thTmortSgor 

add  to  his  hardship  by  taking  away  from  him  the  title  deeds^  ^  ^^*d       d 

Tinless  the  plaintiff  will  pay  him  his  money,  especially  in  a  the  mortgagor 

case  where  the  plaintiff  has  himself  been  in  some  measure  jIliT^mort-^"' 

accessory  in  drawing  in  the  defendant  to  lend  his  money,  by  gages  the  prc- 

permitting  Spencery  the  mortgagor,  to  keep  the  title  deeds  "^^^mort-*^ 

in  his  possession,  the  delivery  of  which  the  plaintiff  ought  to  pgee.towhom 

^^Fe  insbted  on  when  he  took  the  mortgage.  (1)  deeds;  thefint 

mortgagee  is 
accessory  to  the  drawing  in  of  the  second. 

(1)  It  seems  necessary  to  make  out    against  the  first  mortgagee,  in  order  to 
of  fraud  or  gross  negligence    postpone  him  to  a  second  mortgagee  in 


881 
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Head 

Egerton. 

In  the  pleading 
of  a  purchase 
or  mortgage, 
the  defendant 
muat  plead 
that  the  seller 
or  mortgagor 
Iras,  or  pre- 
tended to  be^ 
seised  in  fee. 


Note  fdso ;  It  was  said  in  this  case  by  the  Lord  Chancellor^ 
that  in  the  defendant's  pleading  of  a  mortgage  or  purchase 
he  ought  to  shew  that  the  vendor  or  mortgagor  being,  or 
pretending  to  be,  seised  in  fee  of  the  premises,  did  make  such 
conveyance  or  mortgage,  (jr)  &c.  otherwise  the  person  under^ 
taking  to  sell  or  mortgage  may  be  a  mere  stranger,  and  have 
no  interest  in  the  premises,  though  he  takes  upon  him  to 
sell  or  mortgage  them. 


possession  of  the  title  deeds.  Peter  v. 
RusseUy  1  £q.  Ca.  Ab.  321.  pi.  7.  Gii^ 
ktpy  ▼•  CouitSy  Amb.  ^b^,  Tourk  v. 
Rand,  2  Bro.  C.  C.  660.    Plumb  v. 


Fluitty  ia  the  Exchequer.  FebA79l.(zy 
£t  vide  Mocatta  ▼.  Murgairoyd,  ante^ 
1  vol.  39S.  Cy) 


(s)  Reported  t  Anstr.  432. 

(y)  8o  Evam  v.  BicknelU  6  Yes. 
183,  190.  Bamett  v.  Weston^  12  Ves. 
133.  Harper  v.  Faulder^  4  Mad.  129. 

{x)  Story  V.  Lord  fVindsor,  2  Atk. 
630.  Attomey^General  v.  Backhouse^ 
17  Yes.  290.  It  is  also  necessary  to 
aver  that  he  was  in  possession.  Treva^ 


nian  v.  MossCy  1  Yem.  246.  Strode  ▼• 
Blackburn^  3  Yes.  226.  Wallm^  v. 
Lecy  9  Yes.  32.  Daniels  v.  Davuon^ 
16  Yes.  252.  Aud  in  pleading  a  fine, 
a  substantive  averment  of  seisin  is  ne- 
cessary. Page  V.  Levery  2  Yes.  J. 460. 
Dobion  V.  Leadbeater^  13  Ycfs.  29U» 


Di  Tern.  8.  Trin.  1734.  383 
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ANNESLEY  v.  AiSHURST.  ^      ^^ 

Case  70* 

A  Trust  estate  was  decreed  to  be  sold  for  the  payment  of       I^i^ 

^febts  and  legacies,  and  to  be  sold  to  the  best  purchaser,  ^""ceUor 

J^ore  the  Master.    The  plaintiff,  Mr.  Aimesleyy  contracted  oeq  Ca  Abr 

for  the  purchase  of  the  premises,  and  entered  into  articles  31.  pL  4*1. 

^th  the  trustees  for  that  purpose.    It  did  not  appear  that  wMScrSSto 

^e  purchase  was  an  unfsdr  one :  but  this  method  seemed  to  ^  i^  for  the 

l^Te  been  taken  to  avoid  the  charge  and  trouble  of  bidding  de^and]eg»- 

l>efore  the  Master,  and  of  the  Master's  report,  and  of  getting  J^^iS^  ^j^' 

^hia  confirmed.    Afterwards,  the  trustees  scrupling  to  con-  bestpurchaser. 

▼ey  without  a  decree  to  indemnify  them,  Mr.  Anneshy  buy  tSfcsute 

brought  a  bill  against  the  trustees  to  compel  them  to  con-  of  the  trustees, 

^ey,  and  for  their  indemnity;  and  the  trustees  by  their  bill  to  compel 

answer  disclosed  this  matter,  and  submitted  to  the  court,  J^®™*pP«''" 

\^     m  ,  lorm  toe  con* 

t>oxiig  willing,  if  indemnified,  to  convey  the  premises  to  the  tract ;  tbe 
plaintiff  An7iesley  pursuant  to  the  contract.  tfaeir^^wer 

disclose  tbis 
matter ;  tbe  court  wiU  make  no  new  decree,  but  will  leave  tbe  former  decree  to  be  pursued. 

Cur'.  This  is  all  going  out  of  the  way.  Here  is  a  decree  [  283  ] 
^i*ecting  how  and  in  what  manner  this  trust  estate  should 
^  Bold,  viz.  to  the  best  purchaser,  and  before  the  Master; 
^hich  decree  must  be  pursued ;  for  I  cannot  make  one  decree 
^  contradict  the'other.  The  plaintiff,  Mr.  Anneshy^  if  he 
'^^s  a  mind  to  this  estate,  must  go  before  the  Master  and 
S^t  himself  reported  the  best  purchaser ;  and  though  nothing 
'^'ifair  appears,  yet  there  is  ever  occasion  to  suspect,  when 
People  are  going  out  of  the  way.  (a:) 


-    C*)  So  under  an  act  of  Parliament  prove  a  convejance  without  a  reference 

^t"  the  sale  of  estates,  directing  the  con-  to  the  Master.     Ex  parte  the  Duchess 

?^>ance  to  be  such  as  the  court  should  of  Neweastley  6  Ves.  454. 

^^nk  proper,  tb«  court  would  not  ap- 
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CCX)K  V.  ARNHAM. 


p      ^  On  an  appeal  from  the  decree  at  the  Rolls, 


Lord        One  seised  in  fee  of  some  copyhold  lands^  devised  the 

Chancellor    ^q  his'firrandson  that  was  his  heir  at  law,  viz.  (the  testator*!^ 
Talbot  * 

.  - '     deceased  eldest  son's  son)  for  hb  life,  remainder  to  the  first:^ 

du  temp*  Tftlfft 

35.  and  every  other  son  of  the  grandson  in  tail  male,  successively, 

235?pK  24^*^''  remainder  to  the  daughters  of  his  grandson  in  tail,  remain- 
If  a  copybold    der  to  the  testator's  second  son  in  fee ;  and  by  the  same  wil7 
you^r  chUdt  devised  some  other  lands  to  his  said  second  son,  and  died, 
and  no  aarrea-  >i|^thout  having  surrendered  the  copyhold  premises  to  the  use 

of  the  will,         of  his  will, 
though  by  the 


the  derise  be  of  a  copyhold  to  a  second  son,  after  the  death  of  the  eldest  without  inue,  e^nity 
will  supply  the  want  of  a  surrender. 

The  grandson,  the  heir  at  law,  surrendered  the  copyhold  to 
the  use  of  his  will,  and  having  devised  them  to  hb  mother 
and  her  heirs,  died  without  issue.  The  mother  disposed  of 
[  284  ]  the  same  copyhold  premises  from  the  second  son,  and  died 
about  fifteen  years  after  the  grandson.  Whereupon  the  se- 
cond son  brought  his  bill  in  equity,  suggesting  that  hb 
father,  who  devised  to  him  these  copyhold  premises  in  re- 
mainder as  aforesaid,  intended  them  as  part  of  his  provbion ; 
and  that,  as  equity  would  supply  the  want  of  a  surrender  in 
such  case,  therefore,  he  prayed  that  the  person  to  whom  hb 
mother  had  disposed  of  the  same,  might  surrender  them  to 
the  use  of  him  (the  plaintijBf )  in  fee. 

This  cause  was  about  a  year  since  heard  at  the  Rolb,  be- 
fore Sir  Joseph  Jekyll,  when  it  was  objected  that  by  the 
same  will  there  was  some  other  provision  made  for  the  plain- 
tiff, which  was  sufficient  for  his  maintenance,  and  that  the 
court  would  not,  (as  was  conceived)  supply  the  want  of  a 
surrender  of  a  copyhold,  but  in  a  case  where  that  was  the 
only  provision  ;  also,  for  that  this  devise  to  the  plaintiff  was 
too  remote,  it  being  after  an  estate-tail. 

The  Master  of  the  Rolls  held  clearly  as  to  the  first  point, 
that  the  father  was  the  only  judge  what  was  a  proper  provi- 
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ion  for  any  of  his  children ;  and  that,  if  he  did  not  leare       Cook. 
lis  eldest  son  quite  destitute,  though  he  had  given  a  suffi-  ^' 

ient  advancement  to  the  second  son,  exclusive  of  the  copy- 
old,  yet  as  the  copyhold  was  intended  to  be  part  of  the 
Tovision  for  such  son,  the  court  ought  to  supply  the  want 
fa  surrender  in  his  favour.  But  with  regard  to  the  other 
bjection,  his  Honour  conceived  this  was  too  remote  a  de- 
ise  to  the  plaintiff  to  be  looked  upon  as  a  provision,  the 
tme  being  a  devise  to  him  after  the  death  of  the  grandson 
ithout  issue  male  or  female,  which  could  not  reasonably  be 
Knight  a  provision,  as  in  all  probability  it  would  not  hap- 
en  until  after  the  plaintiff's  death ;  that  no  money  could 
e  raised  for  him  by  a  sale  of  so  distant  a  remainder :  also,  [  285  ] 
>r  that  the  suit  was  commenced  after  so  great  a  length  of 
me  since  the  grandson's  death.  Wherefore  his  Honour 
Lsmissed  the  bill. 

From  this  decree  at  the  Rolls,  the  plaintiff,  the  second  son, 
ypealed  to  the  Lord  Chancellor,  before  whom  the  matter 
as  fully  debated  by  counsel  on  both  sides.  And  with  re- 
lect  to  the  first  point,  his  Lordship  concurred  in  opinion 
ith  the  Master  of  the  Rolls,  namely,  that  it  was  not  mate- 
il  that  by  this  will  the  copyhold  was  not  the  sole  provision 
ade  for  the  second  son  the  plaintiff,  the  father  only  being 
ke  judge  of  what  was  a  proper  advancement  for  his  child, 
XM>rding  to  the  cases  of  Kettle  v.  Totunsend,  Salk.  187- 
turton  [A]  v.  Floydy  decreed  first  by  Sir  John  Trevor  at 
le  Rolls,  in  Trinity  1712,  and  affirmed  by  the  Lord  Har- 
iurty  in  Michaelmas  1713,  and  Strudwick  v.  Strudwicky  by 
le  Lord  Macclesfield^  PaschcBj  1720.  And  it  would  create 
le  greatest  uncertainty  imaginable,  if  the  court  should  on 
lese  occasions  enter  minutely  into  the  consideration  of  the 

[A]  It  appears  from  the  Register's  book,  that  in  this  case  of  Burton  (1)  and 
rfoyc/,  the  bill  was  brought  {inter  aV)  to  supply  the  deficiency  of  a  surrender 
'fit  in  the  hands  of  a  customary  tenant,  and  not  presented  at  the  next  court, 
he  uses  of  the  surrender  were,  to  the  testator's  eldest  son  Andrew  Burton 
id  the  heirs  male  of  his  body,  and  for  want  of  such  issue,  to'the  plaintiff  CoK 
elius  Burton^  the  second  son,  and  the  heirs  male  of  his  body,  remainder  over  ; 
>  that,  as  in  the  principal  case,  the  plaintiff  claimed  a  remainder  expectant  on 
a  estate-tail ;  and  was  also,  as  appears  by  the  pleadings,  otherwise  provided  for 
J  the  said  testator.  The  cause  was  heard  before  his  Honor,  3  /u/y,  1712,  who 
ecreed  for  the  plaintiff;  and  on  the  14th  of  November  ^  1713,  that  decree  was  on 
n  tppeal  affirmed  by  the  Lord  Chancellor.  (2) 


(l)CVin.  56.  pi.  20. 

(2)  And  again  on  an  appeal  to  the  Lords,.  1  Bro.  P.  C«  544. 
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Cook       quanium  of  the  provision  given  by  the  parent :    that 

^    ^  cases  of  this  kind  what  comes  from  the  parent  is  1 

upon  as  a  debt  by  nature^  and  may  be  resembled  to  a 

hold  being  devised  for  payment  of  debts^  where  the  vn 

[  %6  ]     a  surrender  is  ever  supplied ;  that  the  case  nught  have 

otherwise^  had  the  heir  at  law  been  totally  disinherited 

But  with  relation  to  the  other  pointy  {viz.)  whether  € 

should  supply  the  want  of  a  surrender  in  this  case  of  a  • 

hold  given  to  the  plaintiff^  the  second  son^  after  the  g 

son's  death  without  issue,  his  Lordship  differed  in  of 

bom  the  Master  of  the  Rolls ;  for  that,  taking  it  for  gr 

(as  it  most  be)  that  equity  will  supply  the  want  of  a  sorr 

in  the  case  of  a  devise  of  a  copyhold  to  a  younger  chil 

was  unwilling,  he  said,  to  make  any  new  unnecessary  < 

fined  distinctions,  which  would  be  to  render  the  proA 

of  the  law  a  matter  (a)  of  memory  rather  than  ofreasm 

judgment.    That  so  far  was  plain:     the    devise   of 

copyhold  in  the  present  case  to  the  younger  son,  thoug 

mote,  yet  nught  be  for  his  benefit  and  advancement.     ] 

limitation  allowed  by  the  law  to  be  made  is  of  some  i 

else  it  would  be  absurd  to  allow  it.    Suppose  the  &th( 

limiting  the  devise  now  in  question,  had  added,  tha 

same  was  intended  for  the  provision  of  the  devisee,  woi 

be  reasonable  for  the  person  who  was  to  judge  of  anc 

pound  the  will,  to  say,  it  was  not  for  the  provision  o: 

devisee,  when  the  testator  himself  had  said  the  contrary 

Now,  though  these  words,  for  his  provision,  are  ryo^ 

pressed  in  the  will,  yet  they  seem  implied;   et  ejgjn 

eorum  qum  tacitk  instmt  nihil  operatur.    Suppose  the  d 

to  the  younger  son  had  been  after  one  life,  there  would 

have  been  no  doubt  about  supplying  the  want  of  a  surrej 

Suppose  it  had  been  after  iwOy  three,  or  four  livesy  ^ 

[  287  ]     must  we  have  fixed  our  bounds  ?   Suppose  all  the  rest  d 

testator's  estate  had  been  settled,  so  that  he  had  hai 

other  part  left  at  liberty,  but  such  a  remainder  after  oc 

two  lives,  or  after  a  death  without  issue ;  and  he  had  dm 

this  remainder  or  reversion,  as  an  advancement  to  his  you 

son,  otherwise  unprovided  for,  and  afterwards  this  remaid 

remote  as  it  had  been,  should  fall  into  possession,  as  iia 

(a)  See  the  Lord  Comperes  argament,  when  he  gave  jadgment  in  the  Ci 
Nemeomen  v.  Barkham,  %  Veni.  733. 


(1)  Vide  Waits  T*.BullaSy  mitt)  1  vol.  CO. 


*  .  - 


D^i  Term.  S.  Trin.  173^. 


88T 


fnfeeaeQt  case ;  sur^y  th?  court  would  have  supplied  the  want       Coos 
of  a  surrender ;  that  what  seemed  to  have  created  a  difficulty  v* 

in  these  caaea  was,  an  unwillingness  to  take  from  the  heir    ^^^^^^^^* 
an  estate  vested  iu  him  by  act  of  law :   but  if  such  defect 
^roold  be  supplied?  where  the  whole  estate  of  the  copyhold 
b  given  away  in  possession  from  the  eldest  to  the  youngest 
MD,  will  not  equity  do  this  cl  fortiori,  when  but  part^  when  a 
Nmole  reversion  only  is  disposed  of  from  the  heir,  and  he 
consequently  less  prejudiced  ?    Besides,  here,  on  the  grand- 
mas dying  without  issue,  the  plaintiff^  the  second  son,  be- 
leir  to  the  testator  5  so  that  no  heir  would  be  disin- 
by  supplying  the  want  of  this  surrender.    That  as  to 
dtt  objection  of  the  length  of  time  which  had  incurred  be- 
tween the  death  of  the  grandson  without  issue,  and  the 
bringing  of  the  biU,  it  had  been  offered  by  way  of  excuse, 
that  the  plaintiff  had  spent  a  good  deal  of  time  in  inquiring 
mto  and  searching  the  court  rolls,  in  order  to  find  out  a  sur-  -       ,   ^^ 
render  to  the  use  of  the  will ;    and  though  this  was  but  a  which  wiu  not 
slight  excuse,  yet  the  length  of  time  was  not  above  fourteen  ment^i^not 
]2»n,  which,  as  it  would  not  bar  an  ej^ment,  so  neither  ^.fj'^  ^ 
could  it  bar  a  bill  in  equity,  (a)  [B] 


equity. 

{41)1  Vol.  270. 


[B]  On  a  denrarrer  to  a  bill  to  redeem  a  stale  mortgage,  where  the  mortgagee 

tppeared  by  the  bill  to  have  been  in  possession  above  twenty  years ;   the  court 

Ud  the  defendant  need  not  plead  the  length  of  time,  but  might  demur ;    and 

tkit  no  redemption  shonld  be  allowed  in  such  case,  unless  there  was  an  excose 

bj  reasdi  of  imprisonment,  infancy,  or  coverture,  or  by  having  been  beyond  sea ; 

tad  not  by  having  absconded,  which  is  an  a?oiding  or  retarding  of  justice :  that 

time  did  not  seem  to  be  any  certain  time  when  the  length  of  possession  of  the 

Mortgagee  should  bar  the  mortgagor's  right  of  redemption  :  but  as  twenty  years 

^anld  bar  an  entry  or  ejectment,  abstracted  from  the  excuses  above  mentioned, 

^^mn  was  the  same  reason  for  allowing  it  to  bar  a  redemption,  (tp)  (1)    And  the 

I 

(1)  fed  grtMpre,  Whether  this  can  be  Beckford  v.  Close^  cited  in  Earl  of 

ten  advantage  of  by  way  of  </emurrer.  Deloraine  v.  Brown^   3  Bro.  C.  C. 

^ide    Frazer    v.   Moor^    Bunb.    54.  644.     In  Edsell  v.  Buchanariy  in  Cha. 

'^^gag    V.    Pickerelly    3    Atk.    225.  11th  March,  1793,   Lord  Chancellor 


<»)  It  is  now  decided  that  20  years^ 

nion  by  a  mortgagee  will,  primd 

i£f  bar  a  right  of  redemption.   Boti" 

*^  V.  Ridgardy  1  Cox  14d.   Whiting 

>•  PFkUe,  «  Cox  260.;  and  Coop.  I. 

Har^w.  Reeveiy  4  Yes.  466.  Barron 

^*  Martin,  10  Yes.  331.,  Bnd  Coop. 

^81.    Hodle  V.  Healey^  1  V.  and  B. 

&?)Kr"^^ciiife^v.  Lord  Jnnetrle^j  2 

^  ind  Lef.  636.    Ckotmondek^  v. 


Clinton^  2  J.  and  W.  179.  and  191. 
Harrison  v.  HoUinsy  1  S.  and  S.  471. : 
but  the  possession  of  the  mortgagee 
must  have  been  of  the  whole  estate, 
and  not  of  a  part  only.  Rakestraw  v. 
Brewery  Mos.  189.  Sel.  Ca*  in  Cha* 
65.  Burke  v.  Lynch,  2  Ba.  aikid  Be. 
431.  Blake  v.  Fostery  2  Ba.  and  Be. 
573.  Sed  vide  Lake  v.  Thdmas,  S 
Ves»  22.  n  and  if  the  mortgagee  withip 
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Cook  Wherefore  his  Lordship  decreed^  that  the  want  of  a  sur- 

^*         render  of  the  copyhold  to  the  use  of  this  will  ought  to  be 

supplied  ;  and  that  the  defendant  who  claimed  the  premisses 

under  the  mother  should,  at  the  plaintiff's  charge,  surrender 

them,  to  the  use  of  the  plaintiff  and  his  heirs*  (1) 

demurrer  was  allowed,  Jenner  v.  Tracif^  Paschtp^  17.^1,  by  the  Lord  King, 
The  same  rule  was  agreed  in  the  case  of  Belch  v.  Harvey^  Michaelmas^  1730,  (jf) 
by  the  Lord  Talbot,  who  likewise  declared  it  to  be  his  opinion,  (though  that 
case  was  afterwards  compromised)  that  whereas  this  court  had  not  in  general 
thought  proper  to  exceed  twenty  years  where  there  was  no  disability,  In  imita- 
tion of  the  first  clause  of  the  statute  of  limitations  ;  so  after  the  disabiUtf  rf- 
movedy  the  time  fixed  for  prosecuting  in  the  proviso  (which  is  ten  years)  ougb^ 
in  like  manner  to  be  obserfed. 


expressed  much  doubt  on  this  ques-  rents  and  profits  only  from  the  time  of 

tion :    but  the  demurrer  in  that  case  JiUng  the  bill,  Reg.  Lib.  A.  1733.  foL 

was  OTer-ruled  on  another  ground,  (x)  480.  2  £q.  Ca.  Ab.  235.  pi.  34.(z) 
(1)  But    directed    the  account  of 


90  years  treats  his  estate  as  a  mortgage, 
or  admits  it  to  be  only  a  mortgage,  re* 
demption  will  be  decreed,  Whiting  v. 
IVhUe^  ub.  sup.  Lake  v.  Thomas, 
ub.  sap.  Hardy  v.  Reeves,  ub.  sup. 
Hansard  v.  Hardy,  18  Ves.  455. 
Hodle  V.  Healey,  xib.  sup.  Hovenden  v. 
LordAnnesley,  ub.  sup.  Reeks  v.  Pos^ 
tlethwaite.  Coop.  161.  Price  v.  6of;- 
nerj  1  S.  and  S.  347.  In  a  Welsh 
mortgage,  time  is  no  bar  to  redemption, 
unless  the  party  has  held  over  20  years 
after  the  debt  fully  paid.  Fenwick  v. 
Reed,  1  Mer.  125.  It  seems  somewhat 
doubtful,  whether  a  mortgage  can  be 
made  available  against  a  mortgagor  who 
has   been  in  possession,    without   ac- 


knowledgment or  claim  for  20  jean. 
Leman  v.  Newnham,  1  Vez.  Sen.  51. 
Topiis  V.  Baker,  2  Cox  118.  Bkaitt 
V.  Thomas,  2  Ves.  Jun.  669.  Ckristo- 
phers  V.  Sparke,  2  J.  and  W.  234. 

(x)  4  Bro.  C.  C.  254. ;  and  2  Ves. 
Jun.  83.  Upon  the  authority  of  the 
later  cases,  it  seems  that  a  denorrer 
would  hold.  Hardy  v.  Reeves,  4  Ves. 
479.  Foster  v.  Hodgson,  19  Ves.  180. 
Hodle  v.  Healey,  ub.  sup.  Hovenden 
V.  Lord  Annesley,  ub.  sup. 

{y)  Sugd.  Vend.  5th  Ed,  App  22. 

(2)  Kidney  v.  Coussmaker,  12  Ves. 
1 58. ;  and  see  Bennett  v.  Whitehead^ 
ante,  2  vol.  644. 


Case  72. 


PIDDCKJK  V.  BROWN,  ET  AL\ 


I^'"^  One  who  was  made  a  defendant  in  equity  was  examined  ^ 

C    nee  or  ^  'vvitness,  saving  just  exceptions.    And  it  was  objected  to 

2  Eq.  Ca.  Ab.  the  reading  of  his  depositions,  that  though  there  could  be  nO 

397.  pL  13.  decree  against  him,  yet  his  answer  heme  falsified  in  mwif 

A  good  rule  at  °  •'  ° 

law,  that  where  to  a  suit  there  arc  never  so  many  defendants  if  the  plaintiff  cannot  w^ 
evidence  against  a  defendant  j  be  may  be  called  as  a  witness  for  a  co-defendant  ^  and  loiti^ 
in  equity.  .     .  •     ■     .       » 
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he  might  be  liable  to  a  prosecution  for  perjniy^ 
lently  not  so.  indifferent  with  respect  to  the  event 
I  as  a  witness  should  be ;  and  that  this  defendant 
»y  active  in  the  interest  of  other  defendants  in 


PiDDOCK 

Bftowi^ 


mcellor.  It  is  a  good  rule  at  law^  tlult  when  the 
I  niade  many  persons  defendants^  and  the  prin-:  [  2S9  ] 
lant  calls  one  of  the  co-defendants  to  be  a  witr 
)  plaintiff  cannot  give  some  (a)  material  evidence  (a)iSkiii.e;3. 
,  he  is  allowed  to  be  a  good  witness^  else  it  would 
wer  of  the  plaintiff  to.  take  off  all  the  defendant's 
y  naming  them  defendants  in  the  action ;  and  in 
case  I  do  not  see  how  the  plaintiff  has  any 
ist  this  defendant.    Therefore  let  his  depositions 

It  was  declared  by  the  Lord  Chancellor^  that  a  bond  or 
cing  a  bond  or  mortgage,  this  primd  facte  is  a  SrimfScic** 
ce  of  a  debt :   but  that  wherever  there  are  mani-  good  evidence 
f  fraud  in  the  obligee,  &c.  in  such  case  he  ought  in  case  fhiud 
'  the  proof  of  actual  payment  (y) ;  and  though  he  J^F*"*** 
I  thereby  to  lose  some  part  of  the  money  really  due  ought  tA  prove 
rant  of  being  able  to  make  sufficient  proof  5  thisj  is  ^^  ^^^ 
unishment  of  him  for  the  fraud  which  he  plainly 
have  been  guilty  of,  and  will  be  a  proper  dis- 
t  to  others  from  committing  the  like.  (2) 
An  account  being  directed,  and  that  all  parties  The  defendant 
Kamined  on  interrogatories,  and  it  appearing  that  man^wirtobe 
who  brought  this  bill  to  be  relieved  against  a  se-  examined  on 
^hich  he  was  drawn  without  any  valuable  consi-  nes ;  t^Maa- 
as  a  weak  man,  and  easy  to  be  prevailed  upon  to  1!^^^  J?].*'^*'!^ 

iminatioD,  lest  he  should  unwarily  admit  something  against  himself  that  was 


r/  T.  Gore^  3  Atk,  401. 
V.  Dodd^  Amb.  583.  {x) 
)ill  was  filed   to  impeach 


some  bonds,  as  obtained  from  the 
plaintiff  by  fraud  and  imposition.  Reg. 
Lib. 


motion  of  course  to  exa- 
endant  as  a  witness,  saving 
ns  upon  an  allegation  that 
erest,  Lee  v.  Atkinson^  2 
ich  allegation  is  construed 
interest  in  the  matters  to 
proposed  to  examine  him. 
kadweily  2  V.  and  B.  405. 
I  the  motion  is  made,  the 


court  perceives  an  interest,  it  will  not 
make  the  order.  Anon.  18  Ves.  517. 
Nor  is  it  a  motion  of  course  after  fi  de- 
cree. Francklyn  v.  Colquhounj  16  Ves. 
218. 

{y)  Wharton  v.  May^  5  Ves.  27. 
Vaughan  v.  Lloydj  cited,  5  Ves.  48. ; 
and  see  Omond  v.  FUzroy^  antei  129. 


PiDDOCK 

9. 

Brown. 
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eay  and  admit  in  his  examination  any  thing  that  was  untrue, 
how  much  soever  to  his  prejudice :  it  was  therefore  pmyed, 
that  the  court  would  so  order  it^  as  that  no  such  advantage 
should  be  taken  of  these  circumstances. 
Whereupon  the  court  directed,  that  in  case  the  defendant 
[  290  ]  exhibited  interrogatories  against  the  plaintiff,  the  Master 
should  take  care  to  examine  the  plaintiff  in  person,  and 
thereby  see  that  no  advantage  should  be  taken  of  his  weak- 
ness. (1) 

(1)  Reg.  Lib.  B.  1733.  fol.  489. 


Case  73. 


COLE  V.  GIBBONS  ET  AL^  AND  MARTIN  v. 

COLE  ET  AL'. 


On  a  Rehearing  from  a  Decree  of  the  Lord  Chancellor  King. 


Lord        Andrew  Mackean,  of  Londmi,  mercer,  had  a  wife  Catha- 

Chancellor    rinej  and  no  issue,  and  a  nephew  Martiriy  who  was  plaintiff 

Talbot.     Jj^  h^q  cross  cause.     Andrew  Mackean  made  a  will,  giving 

^VcrMm^b?'*  thereby,  inter  al\  a  legacy  of  500/.  payable*  to  his  nephew 

his  uncle,  in     Martin,  if  he  should  survive  the  testator's  wife  Catharine^ 

rorrivc  the  ^^^9  ^7  ^^  '^'^j  was  to  have  the  interest  of  this  500/.  tnter 
testator's  wife,  aV  for  her  life,  as  also  the  principal,  in  case  she  should  sur- 

sellsitforlOO/.      .       ^,       ^     ^   /    ,  ,  »^     ..         o  «.  ,  .  ,      , 

to  be  paid  by  vive  the  testator  s  nephew  Marttn.  ooon  after  which  the 
but^at*tf"thc  *®stator  died.  The  testator's  nephew  Martin  was  a  young 
testotor's  wife  man  of  about  twenty-four  years  of  age,  but  had  led  an  extra- 
fowTA.  and  tbe  vagant  life,  and  had  been  for  some  time  in  Newgate.  Mrs. 
legacjr  become  Mackean.  the  testator's  widow,  was  about  sixty-four  years 

due,  in  such  • 

case  the  rest     old;   but  as  to  her  state  of  health,  there  was  variety  of 

of  the  money    evidence, 
to  be  paid         eviaence. 

«rithin  a  year  then  next.  A.  does  survive  the  testator's  wife,  and  knows  the  legacy  was  become 
due  to  him,  and  being  fnlly  apprised  of  the  whole  fact,  confirms  Uie  bargain :  lie  dudl  be 
bound  thereby. 

Martin  had  offered  to  sell  this  contingent  Iqracy  of  500/. 
which  was  payable  to  him,  in  case  he  should  survive  his 
aunt  Mackean,  to  several  persons^  and  amongst  otlters,  to  his 
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j%jDt  MackeaHj  but  they  refused  to  buy  it.    At  length,  at  his        Coli 
4Cfire,  Cole  J  the  plwitiff  in  the  original  cause,  and  defendant  ^*  - 

the  cross  cause,  entered  into  an  agreement  with  Martin      r'^oi  l'* 
the  purchase  of  this  contingent  legacy.     CoU  was  to  ^ve 
this  500^  legacy,  100/.  to  be  paid  by  5/.  per  (tnnum,  at 
-ypry  Christmas,  with  a  proviso,  that  if  Martin  should  sur- 
ye  his  aunt  Mackeany  then  what  should  remain  due  of  the 
1 OW.  should  be  paid  him  within  a  year  after  her  death ;  but 
S.'tf  the  said  Martin  should  die  in  the  life-time  of  the  widow 
^JBRfocAreoii,  in  such  case  the  5/.  per  annum,  to  continue  pay- 
.lle  yearly  as  aforesaid,  until  the  100/.,  or  what  should  remain 
ue  Uiereof,  should  be  fully  paid  to  the  executors,  adminis- 
"^^.Tators,  or  assigns,  of  the  said  Martin. 

Martin  went  beyond  sea;    and  hearing  that  his  aunt 
^J%Iackean  was  dead,  returned  to  England;  but  before  his 
,  and  after  his  aunt's  death,  the  plaintiff  Cole  brought 
bill  in  this  court  against  the  executors  of  the  testator, 
r.  Mackeon,  to  compel  them  to  pay  the  500/.  legacy  to 
im,  as  assignee  thereof  from  Martin ;  and  the  executors 
^controverted  the  payment,  it  having  been  assigned  over  by 
'JHartin  to  the  plaintiff  Cole,  so  much  under  the  value. 

Upon  Martin's  returning  to  London  from  beyond  sea,  he 
^came  to  the  pUdntiff  Cole's  house,  telling  him,  he  was  in- 
formed his  aunt  Mackean  was  dead,  and  that  now  the  legacy 
^^f  500/.,  which  was  before  contingent,  was  become  absolute  3 
Itsnt  that  he  the  sidd  Martin  was  fully  satisfied  with  what  he 
X^ad  done  )  and  that,  if  he  had  not  sold  the  legacy  to  the 
Jihintiff  Cole,  he  should  have  disposed  of  it  to  some  other 
X^cnon  for  a  less  price ;  and  being  told  by  the  plaintiff  Cole, 
'^liat  he  was  at  law  with  the  executors  of  the  testator,  Andreto 
-JMackean,  for  the  recovery  of  the  said  legacy,  (they  having 
Controverted  the  payment  thereof  to  him)  he  (Martin) 
Y^lamed  the  executors  for  refusing  to  pay  the  legacy,  saying, 

would  speak  to  them  about  it,  and  that  he  was  willing  to     [  292  ] 
any  thing  further  to  confirm  the  assignment,  which  he  had 
ore  made  of  the  sidd  legacy  to  the  plaintiff  Cole. 
Whereupon,  some  short  time  afterwards,  a  deed  of  con- 
firmation of  the  former  assignment  was  prepared  by  the  plain- 
'^SSL.Cole,  and  read  over  to  Martin.    At  the  same  time  the 
^ft^  brought  by  the  plaintiff  Cole  for  the  legacy  against  the 
and  their  answer  to  the  bill  controverting  the  ]pay- 
thereof^  was  read  tp  Martin,  who,  being  fully  apprised 
every  tldng^  ctid  execute  a  deed  of  confirmation  of  the 


-- -.  •  .-trii*/^, 
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[293] 


CoLx  former  assignment  to  Cole.  Afterwards  Martin  brought  thu 
^   ^'  bill  agunst  Cole  to  be  relieved  against  the  assignment,  and 

deed  of  confirmation.  Upon  a  full  hearing  whereof,  it  was 
at  first  decreed  by  the  Lord  King,  and  afterwards  upon  a 
rehearing  that  decree  affirmed  by  the  Lord  Talbot,  that  there 
being  no  fraud  in  obtaining  the  first  assignment,  which  was 
at  a  subsequent  time  so  deliberately  confirmed,  therefore  the 
plaintiff  Martin  ought  to  be  bound  thereby. 

It  was  objected,  that  here  was  a  necessitous  man  selling 
this  500/.  legacy  for  what  was  not  near  the  value,  for  less 
than  100/.,  nay,  for  the  interest  only  of  100/.,  payable  for 
twenty  years  together ;  and  several  cases  were  cited  out  of 
Mr.  Vernon^ s  Reports,  as  also  [C]  some  of  a  later  date,  where 
reversions  were  bought  of  heirs  on  contingencies  to  be  Toid, 
if  the  heir  should  die  in  the  life-time  of  the  ancestor,  all 
which  purchases  were  set  aside  by  this  court;  that  as  the 
original  bargain  was  unreasonable,  and  fraud  manifestly  ap- 
peared on  the  face  of  it,  so  this  fraud,  with  which  it  at  first 
began,  accompanied  it  throughout,  and  was  sufficient  to  spoil 
the  whole  transaction.  Quod  ab  initio  non  valet,  tractu 
temporis  non  convalescet. 

But  the  Lord  Talbot  observed,  that  all  those  cases  of  heirs 
were  immaterial  to  this  point ;  for  that  the  policy  of  the  na- 
tion to  prevent  what  was  a  growing  mischief  to  ancient  fami- 
lies, that  of  seducing  an  heir  apparent  from  a  dependence  on 
his  ancestor  who  probably  would  have  supported  him,  and, 
by  feeding  his  extravagancies,  tempting  him  in  his  father's 
life-time,  to  sell  the  reversion  of  that  estate,  which  was  set- 
tled upon  him ;  forasmuch  as  this  tended  to  the  manifest 
ruin  of  families ;  therefore  the  policy  of  the  nation  thought 
fit  (though  it  at  first  prevailed  with  some  [D]  difficulty)  to 

[C]  Earl  of  Arglass  v.  Muschampe^  1  Vem.75.  Notiv  Hill,  1  Fern.  167. 
Earl  of  Arglass  r.  Pitt,  1  Vem.  239.  Bemy  v.  P/Y/,  2  Fern.  14.  See  also 
the  case  of  Twisleton  v.  Griffith^  vol.  1.  310.  siuce  which  was  that  of  Curw%^  v* 
Milner,  heard  19th  oi  June,  1731,  before  the  Lord  King,  where  an  heir  of  about 
twenty-seven  years  of  age,  and  who  had  a  commission  in  the  Guards,  borrowed 
500/.  on  condition  to  pay  1000/.  if  he  survived  his  father  and  father-in-law;  but 
if  he  died  before  his  father  or  father-in-law,  then  the  lender  to  lose  the  500/. 
The  heir  survived  his  father  and  father-in-law,  and  was  relieved,  though  after  he 
had  paid  the  money,  it  being  for  fear  of  an  execution. 

[D]  It  appears  from  the  Register's  book,  that  in  the  case  of  Bemy  v.  Pittj 
where  the  defendant  had  supplied  an  heir  in  his  father's  life-time  with  the  two 
several  sums  of  1000/.  and  1000/.,  on  condition  to  have  SfiOOiL  for  each,  if  the 
heir  survived  his  father,  else  the  principal  to  be  lost ;  and  obtained  two  jndg* 
ments  from  the  plaintiff  of  5000/.  a-piece  defeazanced  for  the  payment  of  the 


Unreasooable 
bargains  made 
wita  an  heir  in 
his  father's 
life-time,  re- 
lieved agunsty 
and  why. 
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nd  a  stop  to  bo  mischievous  ^  practice,  by  setting  aside  all       Co{.b 
baq^ins  with  young  heirs,  (1)  for  reversions ;  but  that         ^* 
the  principal  case  here  was  no  heir  concerned ;  and  as  it     r  ^94  1 
~  in  the  power  of  Martin^  when  he  was  returned  from  be- 
yond sea,  informed  of  his  aunt's  death,  and  that  the  legacy 
600/.  was  become  absolute,  to  confirm  this  first  assign- 
lent,  so  he  had  done  it. 
His  Lfordship  admitted,  that  had  all  depended  on  the  first 
lifc  itnignment,  he  would  have  set  it  aside,  as  being  an  unrea- 
^sonable  advantage  made  of  a  necessitous  man;  but  seeing  the 

Martin  was  afterwards  fully  apprised  of  (2)  everything,  A  subsequent 
the  executor's  answer  read  to  him,  and  yet  chose  to  exe-  confirming  an 
a  deed  of  confirmation  (y)  of  his  former  assignment :  nnrei«onable 
d  since  not  the  least  fraud  or  surprize  had  appeared  on  the  the  partis 

of  the  defendant,  it  was,  he  said,  too  much  for  any  court  ^evenr  tSng, 
set  all  this  aside.  [E]  (3)  wd  under  no ' 

fraud  nor  sur- 
prize, sludl  make  the  bargain  good. 

S500il  for  each ;  the  Lord  Nottingham  on  the  first  hearing  (9  Feb.  33  Car.  2.) 
planted  relief  only  against  the  penalties ;  bat  on  a  rehearing  before  the  Lord 
^^Jfer^ty  (37  Jan.  2  Joe.  %)  though  the  plaintrff  had  been  constrained,  in  obe- 
dience to  the  decree,  to  pay  the  defendant  5390/.  yet  the  former  decree  was  dis- 
diarged,  and  the  plaintiff  ordered  to  be  restored  to  the  money  paid  uUra  the 
^OOOil  originally  lent,  and  the  interest  for  the  same,  with  interest  from  the  time 
€iie  defendant  had  recei? ed  it. 

£E3  The  following  anonymous  case  appears  in  anolher  part  of  the  reporter's 
manascript  to  have  been  determined  during  the  first  time  of  the  Lord  Cowpef't 
-tiATing  the  great  seal,  and  it  seems  very  applicable  to  the  case  above  reported.  - 

A  nan  was  caught  in  bed  with  another's  wife;  and  the  husband  who  caught 
liim,  having  a  sword  in  his  hand,  was  about  to  kill  the  man,  who  was  naked,  and 
in  the  power  of  the  husband.  JBut  upon  the  man's  desiring  the  husband  not  io 
tj^e  that  advantage  of  him,  and  saying,  that  he  would  make  him  reparation ; 
^bereopon  they  went  Into  another  room,  where  the  man  gave  the  husband  a  note 
^or  \QOL  payable  at  a  certain  time.  After  which,  the  money  growing  due,  the 
bosband  came  for  payment ;  and  the  man  excusing  payment,  gave  his  bond  for  the 
»i«iiey,  and  afterwards  brought  his  bill  to  be  relieved*    The  Lord  Cozpper  de- 

(1)  Vide  Taw/e/on  V.  6rr/^^*,  ante,  Crowe  v.  Ballardy  3  Bro.  C.  C.  117. 
1    ToL  310.  and  1  Ves.  Jun.  215.  S.  C.  (r) 

(2)  The  party  must  be  fully  apprised         (3)  The  decree  was  affirmed,  bat 

^^r  kii  right  to  be  relieved  against  the  the  deposit  returned  to  Martin,     Reg. 

^^tirinal  transaction.     Cole  v.  Gibson^  Lib.  A.  1733.  fol.  456.     Vide  Earl  of 

^    Vez.  503.     Earl  of  Chesterfield  v.  Chesterfield  v.  Janssen^  1  Atk.  301.  and 


-Jftfii,  1  Atk.  301,  and  2  Vez.  125.     2  Vez.  125.  S.  C. 
«•  a  T^laur  V.  Rochfort,  2  Vez.  281 . 


^^^(«)  8.  C.    2  Cox  253,  Roche  v.  (i/)  Ks  to  the  effect  of  confirmation^ 

2J*Bfiwi,  1  BsuBC'Be.  830.    Dunbar  v.  vide  Osmond  f.  Fitzrof/^  vite,  131.  n. 

'^TreibiMMcJfc,  2  Ba.  &  Be.  304.  (1). 

Vol.  iii«  a 
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clared,  (hat  if  the  matter  had  rested  on  the  note,  which  was  gained  by 
armed,  from  one  naked,  and  by  duress,  though  it  happened  to  be  given  ii 
faction  for  the  greatest  injury,  (in  which  case,  however,  the  utmost  remc 
law  would  have  given  had  been  damages  to  be  ascertained  by  a  jury)  he 
have  made  no  difficulty  of  granting  relief;  but  when  afterwards  the  ( 
had  coolly,  and  without  any  pretence  of  fear  or  duress,  entered  into  a  b 
the  husband,  he  had  thereby  himself  ascertained  the  damages,  and  ought 
be  relieved. 


Case  74.  TANNER  i .  WISE. 


On  a  Rehearing  from  a  Decree  of  the  Lord  Chancellor 
[  295  ]  

Ix)rd        Thb  testator's  will  was  in  this  manner :  In  the  name  o 
Chancellor    Amen.     As  to  all  my  temporal  estate  with  which 
Talbot,     pleased  God  to  bless  me,  I  dispose  of  the  same  as  foUc 
Ca^  temp.  Tal.  ^-jj  ^j^^^   ^^  ^^^^^  ^^  p^j^j .  ^^^^  which  he  dispo 

2  Eq.  Cn.  Ab.  several  pecuniary  and  other  personal  legacies,  gave  - 
lli'worfs'  [I  week  to  a  relation  for  her  life ;  then  came  these  words 
devise  aU  my  a  ^^^  ^gst  of  my  estate,  goods,  and  chattels  whatsoevi 
tatejthe  same  ^^  and  personal,  I  give  to  my  beloved  wife,  whom  I  ma 
m  woriar*"  "  executrix."  The  testator  died  possessed  of  leaa 
tate]  passa  years,  and  seised  of  lands  of  inheritance  in  fee-simple, 
(re'tferf*  The  bill  was  brought  by  the  heir  at  law  of  the  t€ 
where  it  is  suggesting,  that  the  testator's  widow  had  all  the  w 
«iid^ll  the  and  title  deeds  relating  to  the  inheritance  of  the  lands  of 
^ute  ThV*^  the  testator  died  seised ;  and  that  those  writings  be 
word  reit  be-  to  the  heir,  who  was  entitled  to  the  lands.  The  defe 
rcfatk)^""  ""^    the  widow,  by  her  answer  insisted,  that  all  the  real 

of  the  testator  was  by  the  said  will  devised  to  her 

simple. 

This  cause  was  brought  to  a  hearing  before  the 

Chancellor  Kingy  who  decreed,  that  as  the  plaintiflF  ^ 

testator's  heir  at  law,  all  deeds  and  writings  relating 

part  of  the  testator's  estate  should  be  brought  befc 

[  «96  ]      Master  for  the  plaintiflf,  the  heir  at  law,  to  have  the 


(1)  Vide  Earl  of  St{ffvlk  v.  Howard^  ante,  2  vol.  177.  Betiison  ▼.  t 
don^  post.  363. 
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*?^^tion  thereof,  who  should  be  at  liberty  to  bring  an  eject-     Tanner 
^^*^^t;  and  that  the  defendant  who  claimed  under  the  will*  ^• 

*^uld  not  give  in  evidence  any  dormant  term  or  incum- 
"Xiiance. 

Afterwards  the  plaintiff,  the  heir  at  law,  had  a  rehearing 
On  a  petition,  and  objected,  that  here  were  no  lands  of  in- 
bfc  eritance  by  express  words  devised  by  the  will ;  nor  did  it 
E^ppear,  that  the  testator  intended  to  pass  any  part  of  his 
c-«al  estate  ;  that  the  words  all  my  temporal  estate  might  be 
satisfied  by  being  construed  to  dispose  of  the  testator's  per- 
sonal estate  only,  particularly  his  leases  for  years,  which  were 
isi  their  nature  temporary,  and  would  wear  out  in  time.  And 
since  it  was  at  least  doubtful,  whether  the  testator  intended 
hereby  to  pass  his  real  estate ;  by  doubtful  words  an  heir  was 
not  to  be  disinherited.     Besides,  this  case  relating  to  a  title 
of  land  and  depending  entirely  upon  the  words  of  a  will,  was 
more  proper  to  be  determhied  in  equity,  than  by  a  judge  and 
jury  at  7iisi  prius. 

Lord  Chancellor.  I  think  this  decree  is  right ;  and  that  it 
was  sufficient  to  direct,  that  the  writings  should  be  produced 
before  the  Master,  and  no  dormant  incumbrance  given  in 
evidence  against  the  plaintiff.    Though  it  seems  but  a  slight  But  a  slight 
equity  for  an  heir  to  say,  he  wants  writings,  when  his  title  ^^i^r  at  law*to 
M  heir  stands  in  need  of  no   writincs,  unless  he  claims  *?y»  ^?  T^^^^ 

,  the  wTitings  ; 

under  some  deed  of  intail  concealed  by  the  widow  or  exe-  unless  he 

Aiifni-  claims  under 

*'^^"^-  some  deed  of 

intail  concealed  from  him  by  the  defendant. 

It  is  true,  where  a  title  depends  upon  the  words  of  a  will  Where  a  title 

1     T   1  11.  1  •        -M^  11         depends  on 

only,  I  do  not  see  but  this  court  may  dctermme  it,  as  well  as  the  words  of  a 
ft  judge  and  jury.     *  Notwithstanding  which,  if  either  party  ^^^'^^^^^^ 
baa  a  mind  to  go  to  law,  with  the  directions  that  have  been  terminable  in 
gi?en  by  the  decree,  I  will  not  hinder  them:  but  if  both  J„^dSn"£r? 
parties  are  desirous  to  have  my  opinion  touching  tJie  title,  *'  «*"»  pnua. 
lam  ready  to  give  it.    Upon  which   the  counsel  on  both     [  *2'97  ] 
sides  declaring,   that  they    should  willingly  acquiesce  to 
fte  judgment  of    the   court,    his   Lordship   delivered   his 
opinion,  that  a  fee  passed  by  this  will  to  the  widow  of  the 
testator. 

Urstj  For  that  though  it  had   been   objected,   that  the 
^wjrds  temporal  estate  did  more  properly  refer  to  personal    . 
^tate,  and  especially  to  leases  for  years,  (which,  compara- 
^vely  speaking,  are  but  of  short  continuance)  and  "not  to  an 
^tate  of  inheritance,  which  is  permanent,  and  may  last  for 

r2 
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Takkee 
Wme. 


(a)  2  Vera. 
687,  690. 


[  298  ] 


ever;  yet  here  this  expreBsion  seemed  to  have  been  made 
use  of  in  the  will  in  contradistinction  only  to  the  testator's 
eternal  concerns,  which  every  man^  at  the  time  of  making  his 
will,  is  naturally  supposed  to  have  in  view;  so  that  the 
words  temporal  estate  signify  the  same  as  worldly  estate,  or 
all  that  a  man  has  in  the  world  {a),  and  consequently  take 
in  both  real  and  personal  estate. 

In  the  next  place  where  the  testator  had  said,  that  as  to 
all  his  temporal  estate  he  disposed  of  the  same  as  followed; 
and,  after  having  given  several  legacies,  proceeded  to  devise 
the  rest  and  residue  of  his  estate,  goods,  and  chattels,  real 
and  personal;  these  words,  rest  and  residue,  are  words  of 
relation,  and  must  refer  to  some  estate  before  mentioned  in 
the  will,  if  any  such  there  were.  Now,  in  this  case,  there 
was  an  estate  mentioned  before  by  the  testator,  (friz.)  his 
temporal  estate,  which  brought  it  to  signify  the  same,  as  if 
the  testator  had  said,  "  I  devise  the  rest  and  residue  of  all 
my  temporal  estate,"  which,  without  the  word  heirs,  would 
have  sufficed  to  pass  all  his  real  estate.  (1) 

Wherefore  the  Lord  Chancellor  with  great  deamess  de* 
creed,  that  all  the  real  eslate  did  well  pass  by  this  will  to  the 
testator's  wife  and  her  heirs* 


(1)  Vide  Barry  v.  Edgeworth^  ante,  2  vol.  523. 


Case  75* 


LILLY  V.  OSBORN. 


Sir  Joseph   Onb  purchased  a  copyhold,  and  took  a  surrender  of  it  to  th^^ 

Jkkyll,     ^jgg  Qf  himself  for  life,  remainder  to  the  use  of  his  wife  fo^^ 
Jilftstcr  of 
the  Rolls.     1^®>  remainder  to  the  use  of  trustees  for  twenty-one  years,  tcr::: 

2  Eq.  Ca.  Ab.    faisfe  80/.  for  hb  daughter,  remainder  to  the  use  of  himseW 
li5.pl.  11.       jjj  fgg^    ^^  ^g  ^jjjjg  Qf  tj^jg  purchase,  the  purchaser  was  n< 

debt,  nor  then  tmder,  nor  owed  any  debts ;  but  afterwards  he  engaged  i 
uiSm  a  vo-  trade,  contracted  debts,  and  about  sixteen  years  after  be — 
luntary  settle-  came  a  bankrupt.  Whereupon  a  commission  was  taken  out^ 
cbifd,  Mid  af-  against  him ;  and  his  wife  dyings  the  commbsioners  assigned^ 
terwards  b^  ^^^  ^g  copyhold  premises,  which  the  assignees  sold  to  thc^ 
and  a  bank-     defendant,  iJlowing  him  to  detain  in  hb  hands  the  8(M»  in^ 

rapt ;  this  set- 

llemcnt  not  liable  to  the  baokrnpteir. 

t 
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^er  to  answer  it  to  whomsoever  it  should  be  adjudged  due. 

d  the  only  question  was^  whether  this  was  within  the 

3aiise  in  the  statute  of  1  Jac.  1.  cap.  \b.  sect.  b.  where  it  is 

^'  that  if  any  person  which  hereafter  is  or  shall  be  a 

^  baidLtupt,  shall  convey,  or  procure,  or  cause  to  be  conveyed 

^  to  any  of  his  children,  any  lands  or  tenements,  goods  or 

^  chattels,  (x)  except  the  same  be  purchased,  conveyed,  or 

^  transferred,  for  or  upon  marriage  of  any  of  his  or  her 

^  childxen,  or  some  valuable  consideration ;  it  shall  be  in  the 

^  power  of  the  commissioners  to  dispose  of  the  same,  as 

^  if  the  bankrupt  had  been  actually  seised  or  possessed 

thereof/* 

And  it  was  objected,  that  thb  came  exactly  within  the 
"WordBy  being  a  provision  for  a  child,  and  merely  voluntary, 
^ratboat  any  consideration,  as  against  creditors.  To  which 
cqpinion  at  first  inclined  the  Master  of  the  Rolls. 

But  afterwards,  upon  citing  the  case  of  Crisp  v.  Pratt, 
Cra,  Car,  549.  where  it  appeared  that  the  person  supposed 
to  be  a  bankrupt  had  settled  a  copyhold  estate  on  himself, 
his  wife  and  hb  son,  and  the  heirs  of  his  son ;  and  the  per- 
son at  that  time  not  being  in  debt,  but  a  clear  man,  not  then 
so  much  as  a  trader,  and  the  settlement  being  two  years  be- 
fofe  he  wa&  omcemed  in  trade,  and  six  years  before  any  act 
of  bankruptcy  committed  by  him :  in  that  case,  the  court  of 
^.  It.  (viz.)  three  judges  against  Berkeley,  held  it  not  with- 
io  the  act.    Accordingly  in  the  principal  case,  considering 
'tlie  party  was  not  so  much  as  a  trader  when  he  made  the 
settlement,  the  Master  of  the  Rolls  was  clear,  that  the  said 
settlement  was  not  liable  to  the  bankruptcy.(l) 


Lilly 

V. 
OSBORN. 


[«99] 


i 


(1)  But  if  the  party  be  a  trader  at 
Qi«  time  of  the  purchase,  &c.  it  seems 
'tliat  his  solvency  will  not  protect  the 


transaction  from  the  operation  of  the 
statute.  Fryer  v.  Floody  1  Bro.  C.  C. 
I60.(y) 


(x)  Money  is  not  within  the  statute, 
^xparie  Shorland,  7  Yes.  88.   Ken- 
winglon  T.  Chant lery  2  M.  &  S.  36. 


(y)  Walker  v.  Burrows^  1  Atk.  03. 
Glaister  v.  Hewer^  8  Ves.  300  k  204. 
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^*^®  ^^-  STUDHOLME  v.  HODGSON  et  al'. 

rh^^^i  The  bill  was  to  have  the  benefit  of  a  contingent  devise  of 
Talbot  personal  estate  secured  to  the  plaintiff,  and  for  an  account  • 
Testator  do  ^^^  same.  3Iichael  Siudholmcy  being  possessed  of  sever 
vised  a  term  long  exchequer  annuities,  granted  by  parliament  for  ninety 
all  his  personal  n^iic  ycars,  to  the  value  of  250L  per  annum ^  and  having  a 
fnfant  ^  d  T  iU^g'^i"^^^^  daughter,  the  defendant  Mary^  married  to  hi 
A.  died  during  kinsman  Cutlibert  Hodgson  J  another  defendant,  and  havin 
anVhis  mother  "^  lawful  issuc,  and  having  a  nephew,  a  brother's  son,  (viz, 
should  die  the  plaintiff  TFiUiam  Shid/mlme,  made  his  will  dated  26  Jult, 
other  childf  ^7^h  thereby  devising  to  Michael  Hodgson^  the  son  of  th 
<Hcd  d*'  ^  ^'  ^i^f'^n^ant  Hodgson  and  Mary  his  wife,  all  his  exchequer  an 
his  infancy,  nuities  for  the  residue  of  his  term  therein  ;  with  directions 
mothw- was  ^^^^  ^^  ^^^  proceed  thereof  from  time  to  time  should  b 
livinp:,  and       placed  out  at  interest,  and  out  of  such  interest  that  MicAae 

miirht  have  a  ^ 

child ;  yet  the  Hodgson^  the  defendant's  son,  should  be  maintained  ant 
*u  "*?  **.^^^  ^'  educated  till  his  affe  of  twenty-one,  at  which  time  all  thi 

the  devisee  ^  .      . 

over,  by  di-  proceed  and  profits  thereof,  and  the  principal  money  » 
count  andTdU-  P^^ced  out,  together  with  the  interest  thereof,  should  be  pai( 
covery  of  the  to  the  said  Michael  the  son :  but  in  case  the  said  MicAae 
der  to' secure  should  die  before  twenty-one,  then  the  testator  devised,  thai 
It,  incase  the    all  the  annuities  ffiven  to  the  said  3IichaeL  should  so  to  hii 

contingency  ^  c? 

should  happen,  mother  Mary  Hodgson^  and  to  such  other  child  or  childrei 

as  she  should  thereafter  have,  share  and  share  alike ;  ana 

for  want  thereof,  to  her  executors,  administrators,  and  aa 

signs.     He  gave  several  leasehold  houses  in  St.  James's  t 

the  defendant  Mary  Procler  for  her  life,  remainder  to  Micha  - 

Hodgson^  the  infant  son,  if  he  lived  to  twenty-one ;  othea 

[  301  ]      wise  to  such  other  children   as  the   said   Mary  Hodgs(m 

should  have,  equally ;  and  for  want  of  such  children,  then  ^ 

the  said  Mary  his  mother,  her  executors  and  administrators 

and  the  said  testator  did  thereby  give  a  moiety  of  his  plate  C; 

the  said  Michael  Hodgson  the  infant,  and  the  other  moiety* 

together  with  the  rest  of  his  goods  at  his  house  at  St.  James*  -: 

to  the  defendant  Maty  Procter,     As  to  his  house  in  Dovr^ 

he  devised  the  same  to  the  said  Michael  Hodgson  the  \jn 

fant  and  his  heirs,  and  gave  all  the  rest  of  his  real  and  pe^ 

sonal  est;.te  to  the  said  Michael  Hodgson^  his  heirs,  execi — 

tors,  {ulniinistrators  and  assigns  for  ever,  making  the 

Mary  Procter  executrix. 
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^Oth  of  September   1715,  the   testator  made  a  codicil,  Studholme 
^^^reby  giving  to  the  defendants   Cuthbert  Hodgson  and  ^* 

^Qry  his  wife  50/.  per  annum^  for  their  lives,  and  the  life 
^^  the  survivor  of  them,  to  be  issuing  out  of  the  said  exche- 
quer annuities.  Also  he  gave  them  the  said  house  in  Dover 
^or  their  lives  and  the  life  of  the  survivor,  and  50/.  per 
mnnunif  out  of  the  said  exchequer  annuities  to  the  said  Mary 
J^rocter  his  executrix  for  her  life;  and  reciting,  that  he  had 
l>y  his  will  given  to  the  said  Michael  Hodgson  all  his  ex* 
chequer  annuities,  in  case  he  should  live  to  twenty-one,  and 
if  he  died  before,  then  to  his  mother  Mary ;  and  also  that 
he  had  given  to  the  said  Michael  Hodgson  several  leasehold  ^ 

houses  in  St.  James" Sy  if  he  attained  twenty-one,  if  not  to 
such  other  children  as  the  said  Mary  Hodgson  should  have ; 
and  for  want  of  such,  then  to  the  said'  Mary^  her  executors, 
&c.  and  had  also  given  to  the  said  Michael  Hodgson  and  his 
heirs  his  house  at  Dover y  one  moiety  of  his  plate,  and  the      [  302  ] 
re^due  of  his  real  and  personal  estate  :  the  testator  by  his 
said  codicil  declared,  that  in  case  Michael  Hodgson  the  son 
should  die  before  twenty-one,  and  the  said  Mary  his  mother 
should  die  without  any  other  children  or  child  by  the  said 
Cuthbert  Hodgson  her  husbandy  then  all  the  legacies  and 
bequests  of  the  said  annuities,  houses,  lands,  and  premises, 
should  go,  be  ptdd,  descend,  and  come  to  the  testator's  ne- 
phew the  plaintiff  fFtlliam  Studholmcy  his  heirs  and  assigns 
for  ever :  soon  after  which  the  testator  died. 

Hie  infant  son  Michael  Hodgson  died  within  a  few  days 

More  his  age  of  twenty- one;  and  Mary  his  mother  being 

forty  years  of  age,  and  her  husband  above  fifty,  and  having 

no  child,  the  plaintiff  StudholmCy  the  devisee  over,  brought 

Ills  bill  for  an  account  of  the  said  testator's  personal  estate, 

uid  to  have  the  same  secured  and  set  ^part,  to  the  end  that 

in  case  the  contingency  of  the  death  of  the  defendant  Mary 

Hodgson  without  children  should  happen,  the  plaintiff  might 

^eiv^  the  same  according  to  the  directions  of  the  said  will ; 

'^d  that  in  the  mean  time  the  money  arising  from  the  rents 

^d  profits  of  the  said  personal  estate  might  be  placed  out 

®o  securities,  in  order  to  wait  the  event  of  the  said  contin-^ 

S^ncy;  and  that  all  the  writings  relating  to  the  real  and 

'^asehold  estate  might  be  brought  before  the  Master^ 

For  the  defendants  it  was  said,  \sty  that  as  to  the  lease- 
hold, the  exchequer  annuities,  and  other  penjonal  estates, 
^^e  bill  ^as  not  proper;  since  the  plaintiff  at  that  time  had 
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Studholme  not  the  least  pretence  of  rights  and  possibly  might  never 
''•  have  any ;  nay,  that  it  was  rather  to  be  presumed  he  never 

would;  the  presumption  of  law  being,  that  no  one  will  die 
without  issue,  for  which  reason  it  supposes  an  estate  tail  may 
last  for  ever;  and,  therefore,  if  an  estate  should  be  given  to 
ji,  add  his  heirs  as  long  as  B,  shall  have  any  issue  of  his 
body,  this  would  be  a  fee-simple  in  A.  That  suppose  some 
[  303  ]  years  hence  (or  very  soon,  as  it  might  happen,)  the  defendant 
Cuthbert  Hodgson,  by  Mary  his  wife,  should  have  issue, 
what  should  become  of  these  costs  which  the  parties  the  de- 
fendants will  have  been  then  unnecessarily  put  to?  and 
1  Fern.  105,  Sackvill  v.  AylwQrth,  was  cited,  where  a  bill 
was  brought  in  a  lunatic's  lifetime,  by  bis  devisee,  to  prove 
his  will,  and  to  perpetuate  the  testimony  thereof:  bnt  it  was 
determined,  that  the  bQl  would  not  lie,  because  such  devisee, 
in  the  life  of  the  testator,  had  neither  jta  in  re  nor  tid  rem,; 
had  not  at  that  time,  and  possibly  never  might  have,  any 
sort  of  right;  also  the  lunatic,  the  testator,  might  recover 
from  his  lunacy  and  make  another  will ;  both  which  reasons 
were  applicable  to  the  present  case,  and  made  against  this 
bill :  for  the  plaintiff  here  had  neither  jus  in  re  nor  ad  rem^ 
and  by  possibility  never  might  have  any.  Again,  as  the 
lunatic  in  the  case  cited  might  recover,  so  the  devisee  for 
life  in  the  principal  case  might  have  issue ;  and  as  that  bill 
was,,  for  the  reasons  that  have  been  mentioned,  held  impro- 
per, so  (it  was  conceived)  the  present  bill,  on  the  like  con- 
siderations, would  be  deemed  improper  also. 
Whereabaiis  But  by  the  Lord  Chancellor.  As  to  what  has  been  ob- 
curc  and  ha^  jected  concerning  the  costs,  these  ought  clearly  to  be  paid 
the  beneat  of    Qut  of  the  asscts  of  the  testator,  who  by  his  will  has  occa- 

a  contingent        ,  ,  i  ^ 

interest  de-  sioned  the  difficulties,  (x)  Here  is  a  possibility  at  least  of  a 
cOTto  shaU  be*  ''^g^^'s  coming  to  this  contingent  devisee,  and  it  is  reasonable 
paid  out  of  the  that  all  rights,  such  as  they  are,  whether  vested  or  contin- 
testator,  who  g^nt,  should  be  preserved.  On  the  death  of  Mary  Hodgson 
by  his  will  has  ^^  mother,  it  will  be  determined,  whether  this  riffht  will 

occasioned  the  '  90 

difficulty.         ever  vest  or  not,  which  has  been  adjudged  not  too  remote  a 

distance  of  time.     If  the  defendants  were  not  to  be  called  to 

[  304  ]      an  account  in  their  lifetime,  they  might  waste  and  embezzle 

every  thing ;  and  that  estate  which  at  present  may  be  easily 

accounted  for,  in  process  of  time,  (viz,)  at  the  de^th  of  the 


(*)  So  JolUffe  V.  East^  3  Bro.  C.  C.    349.    Pearson  v.  Pearson,   1  Scb.  & 
27.    Baningion  v.  Tristram,  6  Ves.     I^ef.  12. 
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dcffendant  Mary  Sodgson,  may  be  impossible  to  be  dis-  Stvmoimk 
co-vered;  by  wliich  means  the  devisee  over  may  be  deprived  ^* 

Off  Ms  right,  and  the  intentions  of  the  testator  defeated  5  and  ^^^^^^' 
tboog^  there  may  be  these  inconveniencies  on  the  one  side, 
I9  fat  my  p^,  am  able  to  foresee  none  on  the  other.  In  the 
c^kse  at  Staines  (a)  v.  Maddax,  (where  the  bill  tras  for  secur-  (a)  Vol.  2. 421. 
ix^S  a  like  contingent  right)  the  Master  of  the  Rolls  made  a 
d^Ncree  of  this  natare,  which  was  affirmed  by  the  Lord  Chan- 
cellor JSSng,  and  Ids  Lordship's  decree  affirmed  in  parlia- 


The  second  question  was,  whether  the  devise  over  of  the  One  deiniet  m 
^^ccheqaer  annuities  and  leasehold  houses,  and  more  espe-  toA.yUiI^, 
euilly  of  a  moiety  of  the  plate  and  residue  of  the  personal  ^/^^^  to 
estate,  was  good?  B.;thUba 

And  it  was  objected,  that  in  the  case  of  a  devise  of  a  chat-  l^p^noch* 
[  real  or  personal  to  one,  and  if  he  die  without  issue,  the  contugency. 
riemainder  over,  such  remainder  must  be  admitted  to  be 
iroid ;  and  in  the  present  case  the  devise  over  was,  ^'  if  Mary 
^^  the  inftnt's  mother  should  die  witiiout  any  other  children 
^   or  child  by  the  said  Cuthbert  Hodgson;**  which  words 
cJkMd  and  issue  are  synonymous,  every  child  being  an  issue, 
mmmJl  every  issue  a  child.    Moreover,  the  last  devise  by  the 
co^dl  being  in  case  Mary  the  mother  should  happen  to  die 
without  any  other  cliildren  or  child,  then  to  the  plaintiff 
^^ndholme  and  his  heirs  j  no  estate  ought  to  pass  by  those 
'^^ords,  but  wliat  can  descend  to  heirs,  especially  since  the 
testator  had  some  fee-simple  estate,   (viz.J  the  house  at 
^^^'cver,  which  would  satisfy  the  devise,  without  carrying  the      [  306  J 
P^Tsonal  estate ;  that  indeed,  as  to  the  exchequer  annuities 
•^^d  leasehold  houses,  they,  being  expressly  devised,  must 
P^«8  by  the  codicil  to  the  plaintiff,  in  case  the  devise  over 
good. 
Ad  per  Cur.  There  can  be  no  doubt  but  that  the  devise 
to  the  plaintiff,  in  case  Mary  the  mother  should  die 
^^thout  any  other  child  by  her  husband,  is  good  (1)  upon 
^■i^at  contingency ;  and  then,  as  to  the  question,  how  much 
^"K^all  be  comprehended  therein,  it  is  observable,  that  not  only 
tile  exchequer  annuities  and  leasehold  are  expressly  devised, 
Out  all  the  premises ;  and  the  intention  of  the  codicil  was,  in 
case  Michael  the  infant  son  should  die  before  twenty-one. 


(1)  Hughes  v.  Sayerj  ante,  1  vol.  534. 
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Studholmb  &c.  that  then  the  testator's  nephew^  the  plwitiff  Siudholme, 
^*  should  be  put  in  the  place  of  the  said  MtcliaeU 

The  last  point  was^  touching  the  intermediate  interest  d 
the  residue.  And  here  it  was  insisted,  that  the  name  be- 
longed to  Mary  the  mother  by  a  necessary  implication,  and 
it  was  compared  to  the  devise  of  a  freehold  estate  to  the  tes- 
tator's heir  at  law  after  the  death  of  J.  S.  in  which  case  it 
was  manifest  the  heir  at  law  could  not  have  it  sooner ;  con- 
sequently, «/.  S.  would  in  the  mean  time  be  entitled  to  the 
premises  for  his  life.     Faugh.  259.     Gardiner  v.  Sheldon. 

Sedper  Cur. .  In  the  case  cited  the  testator  had  declared 
his  intention,  that  the  heir  at  law  should  not  have  it  sooner; 
and  there  the  freehold  could  not  be  kept  in  abeyance,  but 
must  vest  in  somebody ;  whereas  in  the  present  case,. there  is 
no  such  rule  with  regard  to  personal  estates,  which  may 
remain  in  suspence.  Wherefore  the  profits  of  the  residue 
r  306  ]  from  the  death  of  Michael,  till  the  contingency  happens,  {y) 
are  to  accumulate  and  be  added  to  the  capital ;  and  if  no 
child  of  the  defendant  Mary  by  her  husband  Cuthbertj  then 
to  go  to  the  plaintiff.  (2)  [F] 

[F]  Thomas  Green^  Esq.  possessed  of  a  large  personal  estate,  and  having  a 
daughter  by  a  first  wife,  and  a  daughter  by  a  second  wife,  and  having  no  son, 
bequeathed  his  personal  estate  (subject  to  the  payment  of  several  legacies)  to  his 
daughter  by  his  second  wife,  and  if  she  should  happen  to  die  before  her  age  of 
twenty-one,  or  marriage,  and  his  daughter  by  his  first  wife  should  have  one  or 
more  sons,  he  bequeathed  his  said  personal  estate  unto  such  son  as  should  first 
attain  his  age  of  twenty-one ;  and  in  case  his  said  daughter  by  his  first  wife  should 
have  no  son  that  should  attain  the  age  of  twenty-one,  then  he  gave  his  said  per- 
sonal estate  to  «/.  S.  The  daughter  by  the  second  wife  died  under  her  age  oi 
tW£nty-one,  and  unmarried ;  the  daughter  by  the  first  wife  had  a  son,  during 
whose  infancy,  and  on  whose  behalf,  a  bill  was  brought  (inter  aP)  to  have  the 
produce  of  the  personal  estate  placed  out  at  interest,  and  improved  for  the  plain- 
tiff's benefit.  Upon  hearing  the  cause  it  was  insisted,  that  either  the  plaintiff, 
the  infant  himself,  or  his  mother,  were  entitled  to  the  intermediate  profits:  bal 
the  court,  agreeably  to  the  Lord  TalboVs  opinion  and  decree  in  tlie  above-men- 
tioned case,  did  declare,  that  all  the  interest,  income  and  profits  that  had  arisen 
or  should  arise  from  the  suid  estate,  from  the  death  of  the  testator's  daughter  bj 
his  second  wife,  ought  from  time  to  tinie  to  be  accumulated,  added  to,  and  gc 
along  with  the  surplus  ;  and  that  in  case  the  plaintiff  should  die  before  his  ageo« 

(2)  But  the  interest  of  the  residue  his  personal  estate.  Reg.  Lib.  B.  1739 
accrued  in  the  life-time  of  Michael  fol.  480.  Vide  Nicholis  v.  Osbon^ 
Hodgson  was  declared  to  be  part  of    ante,  2  vol.  419. 


{y)  See  Taylor  v.  Johnson^  ante,  2  vol.  606  n.  (1).    Thellusson  v.  Woodfi 
4  Ves.  320. 
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^^^  ^?Dtjr-one,  the  interest  and  income,  together  with  tlie  surplus,  ought  to  go  and 
^^loDg  to  such  person  and  persons  as  should  be  entitled  thereto,  according  to  the 
^^»^ctions  and  contingencies  mentioned  in  the  testator^s  "will.     Green  v.  Ekinty 
^^«rd  before  the  Lord  Hardwicke^  December  6,  1742.     2  Atk.  473. 


TOURVILLE  V.  N\1SH.  Case  77. 

A.  PURCHASED  an  estate,  and  having  paid  down  part  of  the  Lord 
purchase  money,  gave  bond  for  the  residue.    The  plaintiff    Chancellor 

had  an  equitable  lien  on  the  purchased  premises,  of  which  albot. 

the  defendant  alleged  he  had  no  notice  at  the  time  of  making  purchases  an 

his  purchase,  but  was  apprised  thereof  before  payment  of  the  c»^^e>  P*y» 

*                                  •       i^  r               ^                            K^   J  party  and  gives 

money  due  on  the  bond.     And  it  was  contended,  that  this  bond  to  pay 

notice  was  not  material^  since  the  giving  the  bond  was  as  [jj^  ^^^^^y?^ 

payment ;  and  the  purchaser,  after  he  had  given  his  bond  for  notice  of  an 

^     ,                ,                            .     .           1   •        11  equitable  in- 
payment of  the  purchase  money,  is  bound  m  all  events  to  cumbrancebe- 

proceed,  and  cannot  plead  at  law  that  there  is  an  equitable  ^re  payment 

^              ^                          *                              .                                 ^  of  the  money, 

incumbrance  on  his  purchased  premises.  though  after 

Lord  Chancellor.  If  the  person  who  has  a  lien  in  equity  on  iijfficient." 
the  premises,  gives  notice  before  actual  payment  of  the  pur- 
chase money,(l)  it  is  sufficient;  and  though  the  purchaser 
has  no  remedy  at  law  against  the  payment  of  the  residue, 
for  which  he  gave  his  bond,^yet  he  would  be  entitled  to  relief 
in  equity,  on  bringing  his  bill,  and  shemng,  that  though  he 
has  given  his  bond  for  payment  of  the  residue  of  his  purchase 
money,  yet,  now  he  has  notice  of  an  incumbrance,  under 
which  circumstances  the  court  would  stop  payment  of  the 
money  due  on  the  bond.  This  the  Lord  Chancellor  declared, 
though  in  the  principal  case  there  was  proof  of  a  notice  pre- 
cedent to  the  purchase,  by  a  letter  read  to  the  purchaser, 

mentioning  the  equitable  lieu  on  the  premises.  r  ^Qg   ■ 

Also  in   this  case    there  were  two  executors  that  were  Where  the 

nxoreover  residuary  legatees ;  and  one  of  them,  for  a  valuable  iVo"i§y"cSo8€ 

consideration,  assigned  over  part  of  his  residuary  share  to  ^"^  action, 

.                .  though  the 
assignment  be  without  notico ;  yet  as  no  legal  estate  passes,  qui  prior  est  in  tempore,  potior  est 
»«  jnre. 


(1)  So,  Stor^f  v.  Lord  Windsor^  2  of  the  conveyance,  though  the  purchase- 
A.tk.  630.  Uardingkam  V,  Nichollsj  S  money  be  actually  paid.  fVigg  v. 
Atk.  304.(x)     Or  before  the  execution     PViggj  I  Atk.  384. 


(*)  Maundrcll  v.  Maundrclly  10  Vei.  271.     Taylor  v.  Bakerp  5.Price  806. 
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TouKTiixs  J.  N.,  after  which  for  a  raluable  consideration  likewise^  he 
^  assigned  over  his  whole  residuary  share  to  the  other  executor 

and  residuary  legatee,  who  (as  it  was  ssdd)  had  no  notice  of 

the  former  assignment. 
If  tberebetwo  Whereupon  it  was  insisted,  that  this  legacy  of  the  surplus 
who  M^llso  ^"^^  ^  ^^^  ^  action,  good  only  in  equity,  and  not  at  law ; 
retlduary  le-  in  which  casc  the  assignment  that  was  (a)  prior  in  time  must 
one  of't^m,  take  place,  consequently,  the  assignment  made  to  «/.  iVl 
fortv«luaW6   would  prevail, 

constderaUoii  '^ 

Mfigos  part  of  his  renduum  to  A.,  and  aftenrards,  for  a  ralnable  coiiBideration,  aangns  hia 
whole  resldaum  to  the  other  executor ;  if  both  are  but  choaes  en  action,  the  fint  aiaigiimeiit 
nraat  take  place,        (c)  See  toL  29  496.    Brace  v.  Ducheas  uf  Marlborough. 

To  which  it  was  answered,  that  though  a  legacy  be  a  chose 
en  action^  yet,  when  it  is  assigned  to  an  executor,  (as  the 
last  assignment  was)  he,  having  a  remedy  at  law,  is  in  a  dif- 
ferent situation  from  a  third  person. 

Lord  Chancellor,  I  do  not  see  any  difference ;  for  the 
thing  assigned  is  still  but  a  chose  en  action,  which  the  exe- 
cutor himself  cannot  come  at,  unless  by  action  or  suit^  either 
in  law  or  equity. 

It  seems,  if  it  had  been  a  mortgage  made  to  the  testatcH*, 
and  assigned  by  one  of  the  executors  to  the  other,  the  latter 
[  309  ]  might  have  entered ;  but  in  the  principal  case  the  assignment 
was  but  of  1200/.  due  upon  all  the  mortgages  made  to  the 
testator  from  Jl.  B.  the  father,  and  A.  B,  the  son,  which 
not  being  recoverable  otherwise  than  by  a  suit  in  equity,  was 

clearly  a  chose  en  ac^'on.(I) 

-  - 

(1)  Reg.  Lib.  B.  1733.  foL  461.  by  the  name  of  Tourville  v.  Spelman. 


Cage  78.  WYCH  v.  EAST  INDIA  COMPANY. 

Lord  The  East  India  company  were  bound  by  contract  to  make 
OianceUor  an  allowance  of  two  rupees  per  cent,  to  the  plamtiff 's  intes- 
tate,  for  which  the  plaintiff,  the  administrator  de  bonis  non 
adnSni^t^r,  ^f  ^^  father,  brought  a  bill.  The  intestate,  with  whom  the 
an  inS^  ^*  Company  made  the  contract,  was  then  beyond  sea,  and  there 
negriectatosue  died,  leaving  an  infant  son  of  tender  years.  Upon  the  death 
ye«;  'the       ^^  ^®  intestate,  administration  was  granted  to  A.  until  the 

autitt  of  limkatioBi  thaU  bind  the  iniant. 
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^^^d  son  should  come  to  twenty-one,  ad  usum  et  commodum       Wtch 
^^  the  inSeuit,  who  at  that  time  waa  about  — —  years  of  ''• 

^^e.  The  admmistrator  m  trust  for  the  infant  never  com-  CoJ^p^^^^ 
fenced  any  suit  on  this  contract ;  but  the  son  within  six 
years  after  his  attaining  twenty-one,  brought  this  bill  against 
the  company,  who  pleaded  the  statute  of  limitationB,  (viz.) 
that  the  cause  of  action  did  accrue  above  six  years  before  the 
suit  commenced. 

Whereupon  it  was  argued,  that  as  the  time  did  not  run 
•gainst  the  father,  with  whom  the  contract  was  oiiade,  be- 
cause he  was  beyond  sea,  and  died  there ;  so  after  the  death 
of  the  father  the  son  was  an  infant,  and  ought  not  to  be 
banred  or  prejudiced  by  the  neglect  or  default  of  his  trustee, 
the  administrator  during  his  minority. 

Ijord  Chancellor.  The  administrator  during  the  infancy  of     [  310  ] 
the  plaintiff  had  a  right  to  sue ;  and  though  the  cestuy  qu€ 
tnut  was  an  infant,  yet  he  must  be  [G]  bound  by  the  trustee's 
not  suing  in  time ;  for  I  cannot  take  away  the  benefit  of  the  a  corporation 
statute  df  limitations  from  the  company,  who  are  in  no  de«  b^nefit*of  the 
lault,  and  are  entitled  to  take  advantage  thereof  as  well  as  statute  of  u- 
privBite  persons;   since  their  witnesses  may  die,  or  their  well  as  any*' 
vouchers  be  lost.    And  as  to  the  trust,  that  is  only  between  pniratepertoii. 
the  administrator  and  the  infant,  and  does  not  affect  the 
eompany.    So  where  there  is  an  executor  in  trust  for  an- 
other, and  the  executor  neglects  (y)  to  bring  his  action 
within  the  time  prescribed  by  the  statute,  the  cestuy  que 
^rustf  or  residuary  legatee,  will  be  barred;  therefore,  allow 
the  plea.  (I) 

[G]  In  the  case  of  The  Earl  v.  The  Countess  of  Huntingdon ,  Hit.  1710,  tht 
£«ord  Chancellor  Parker  was  of  opinion,  but  did  not  then  determine  the  point, 
that  a  fine  and  five  years  non-claim  shonld,  in  favour  of  a  pnrchaser,  bar  a  trast 
term,  though  the  cestuy  que  trust  was  an  infant.(4?) 

(1)   Reg.  Lib.  B.  1733.  fol.  448. 


(c)  Secas  if  the  purchaser  had  notice  Sch.  &  Lef.  6^9.     Pentland  v.  Stokes, 

<^f  the  tmst,  Kennedy  v.  Daly^  1  Sch.  2  Ba.  &  Be.  74.   Sed  vide  Lechmere  v. 

&  Lef.  379.  Earl  qf  Carlisle^  ante,  216. 

O)  Hovenden  v.  Lord  Annesley^  2 
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Case  79.  WYCH  v.  MEAL, 

Lord  In  a  bill  brought  by  the  plaintiff  against  the  East  Indii 

Chancellor  company,  one  of  the  officers  of  the  company  was  made  2 

Talbot,  defendant,  in  order  to  discover  some  entries  and  orders  in 

rsTpLS.  The  ^^  books  of  the  company. 

lecretary  and  book-keeper  of  the  East-India  Company  were  made  defendants  to  a  bill  for  i 
discovery  of  some  entries  and  orders  of  the  company ;  the  defendants  demurred,  for  that  the} 
might  be  examined  as  witnesses ;  also  because  their  answer  cannot  be  read  against  the  com- 
pany; the  demurrer  over-ruled,  lest  there  should  be  a  failure  of  justice,  in  regard  the  com* 
pany  are  not  liable  to  a  prosecuUon  for  perjury,  though  their  answer  be  never  so  false. 

[  311  ]  The  defendant  demurred,  shewing  for  cause  that  it  was 

not  so  much  as  pretended  by  the  bill,  that  he  was  any  waj 
interested  in  the  matter  in  question ;  and  that  his  answer,  ii 
it  were  to  be  put  in,  could  not  be  read  against  the  company] 
as  the  answer  of  one  defendant  [H]  cannot  be  made  use  oi 
against  the  other;  that  the  plaintiff,  if  he  pleased,  might 
examine  the  defendant  as  a  witness  ;  that  by  the  same  rea- 
son, the  plaintiff  might  make  the  servant  of  any  private  per- 
son a  defendant ;  and  that  it  was  plain  the  plaintiff  could 
have  no  decree  against  the  defendant,  the  officer  of  the  com- 
pany.  [I] 

lA)rd  Chancellor.  This  is  a  thing  of  consequence,  whicl 
I  do  not  remember  to  have  been  ever  judicially  determined: 
but  so  far  is  plain,  that  the  plaintiff  is  entitled  to,  and  ought 
to  have,  a  discovery  of  the  matters  charged  in  the  bill.    It 

[II]  One  reason,  amongst  others,  why  the  answer  of  ont»  defendant  cannot  \h 
made  use  of  against  another,  seems  to  be,  because,  if  that  were  allowed,  I  mighi 
make  a  friend  co-defendant,  who  might  put  in  an  answer  in  my  favour,  and  the 
other  defendant  would  have  no  opportunity  of  cross-examining  to  it.  (ti) 

[I]  It  is  a  general  rule,  that  no  one  need  be  made  a  party  against  whom,  i 
brought  to  a  hearing,  the  plaintiff  can  have  no  decree  (x) :  thus  a  residuar} 
legatee  need  not  be  made  a  party  ;  and  for  the  same  reason,  in  a  bill  brought  b^ 
the  creditors  of  a  bankrupt  against  the  assignees  under  the  commission,  th< 
bankrupt  himself  need  not  be  made  a  party.  By  the  Master  of  the  Rolls,  Dt 
Golis  V.  Wardj  HiL  1732.  Though  with  regard  to  making  the  bankrupt  s 
party,  it  seems  formerly  to  ha?e  been  held  otherwise.  See  2  Vcrn.  32.  Anc 
however  the  rule  laid  down  by  the  Master  of  the  Rolls  may  hold  in  general,  yei 
the  determination  of  the  Lord  Talbot^  on  the  particular  circumstauces  of  th< 
case  above  reported,  appears  to  have  been  founded  on  great  reason  and  justice. 


(m)  Morse  v.  Royal,  12  Ves.  361.       S.  C.  stated,  2  Ves.  J.  643.     Lloyd  r 
(a?)  WhiixBorth  v.  Davis,  1  V.  &  B.     Lander^  5  Mad.  282.    Smith  v.  Snouz 
645.     Griffin  v.  Archer,  2  Anst.  478.     3  Mad.  10. 
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is  &  difierent  case  where  a  private  person  and  where  a  com- 
"pauy  are  defendants ;  for  the  latter  can  answer  no  otherwise 
"than  under  their  common  seal  j  and  though  they  answer 
^ever  so  falsely,  still  there  is  no  remedy  against  them  for 
perjury.     It  has  been  an  usual  thing  for  a  plaintifiF,  in  order 
to  have  a  discovery,  to  make  the  secretary,  book-keeper,  or 
any  other  officers  of  a  company,  defendants,  who  have  not 
demurred,  but  answered ;  whereas,  if  this  demurrer  should 
be  allowed,  the  officers  of  companies  are  never  likely  to  an- 
swer again ;  and  though  the  plaintiff  be  entitled  to  a  dis- 
covery, he  would  never  be  able  to  get  one,  consequently, 
there  would  be  a  failure  of  justice. 

Besides,  notwithstanding  the  answer  of  the  defendant  the 
officer  cannot  be  read  against  the  company,  yet  it  may  be  of 
use  to  direct  the  plauitiiF  how  to  draw  and  pen  his  interro- 
gatories, towards  obtaining  a  better  discovery ;  and  since  no 
instance  is  produced,  where  such  demurrer  has  been  allowed, 
and  it  may  be  very  mischievous  and  injurious  to  the  subject, 
by  allowing  thereof,  to  deprive  them  of  that  discovery,  to 
which  in  common  justice  they  are  entitled ;  and  as  on  the 
other  hand  no  maimer  of  inconvenience  can  ensue  from 
obliging  (I)  such  officers  of  a  company  to  answer ;  therefore, 
o?errule  the  demurrer.  (2) 


Wycu 
Meal. 

[  312] 


(1)  And  so  the   practice   has  con-     Bro.  C.  C.  469.  (i/) 
tinned,  vide  Moodumay  v.  Morton,  1         (2)  Reg.  Lib.  B.  1733.  fol.467. 


Cy)  Fenion  v.  Hughes <,  7  Ves.  288.  Margravine  of  Anspach,  15  Ves.  159. 
hummer  v.  The  Corporation  of  Chip'  Gibbons  ▼.  The  Waterloo  Bridge  Com' 
penhamj  14  Ves.  245.     Le  Texier  v.    party,  5  Price  491. 


EX  PARTE  BRUNKER. 


Case  80. 


The  Master  of  the  Rolls,  upon  a  petition  ex  parte,  granted        I^'d 
^  ne  exeat  regno  against  J,  S.  (against  whom  the  plaintiff     Ta°^  o  ^^ 
drunker  had  recovered  a  verdict  at  the  sittings  after  this  Awn'ofne' 
^^  term)  upon  strons  affidavits,  that  the  said  •/.  S.  between  «*«**  «sno 

'     ^  ®  '  ought  not  to 

be  granted  without  i^  bm  first  filed. 
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Si^fMite    thif  and  Jfidbiebno^  term  then  next,  (be^ 
Brukker.    plaintiff  could  have  no  judgment)  threatened  to  go  beyond 
sea;  and  this  writ  was  granted^  though  no  bill  had  been 
filed,  upon  a  precedent  produced  of  the  Lord  Cowper^B  in 

1709. 

[  313  ]         And  now,  on  motion  to  supersede  this  writ,  and  discharge 
the  defendant,  who  had  been  taken  into  custody  by  virtue 
thereof,  it  was  urged  in  support  of  the  order  at  the  Bx>lls, 
that  the  writ  of  ne  exeat  regno  was  in  the  register^  and  at  ^ 
common  law,  and  though  originally  a  state  writ,  yet  now  was   m 
made  use  of  in  aid  of  the  subjects,  to  help  them  to  their  just  ^ 
debts ;  and  being  a  writ  at  common  law,  it  stood  in  no  need  J 
of  the  authority  or  interpositicHi  of  thia  court* 

jMrd  Chancellor.   In  all  my  experience  I  never  knew  thiw^M 
writ  of  ne  exeat  regno  granted,  or  taken,  out,  without  a  [K] 
biU  in  equity  first  filed.    It  is  true,  it  was  originally  a  state— = 
writ,  but  for  some  time  (though  not  very  [IJ]  long)  it  Iibiim 
been  made  use  of  in  aid  of  the  subjects,  for  the  helping  them_ 
to  justice ;  but  still,  as  custom  has  allowed  diis  latter  use  to^ 
be  made  of  it,  it  ought  to  go  no  further  than  can  be  war- 
ranted by  usage,  which  always  has  been  to  have  a  bill  first- 
filed.    The  precedent  cited  in  the  Lord  Cowper^s  time  waft» 
but  a  single  one,  and  passed  sub  rilentio.    Neither  does  i^ 
appear,  that  any  use  was  made  of  that  writ,  or  that  the 

[  314  ]     defendant  was  ever  taken  upon  it ;  so  that  this  alone  is 

sufficient  to  overturn  what  has  been  the  constant  settled — - 

practice;  and  there  is  the  greater  reason  that  this   writ— = 

should  be  taken  out  and  granted  with  caution,  as  it  depri' 

the  subjects  of  their  liberty :  neither  ought  it  to  be  made 

Nor  where  the  of,  where  the  demand  is  entirely  at  law :  for  there  the  plain- 
demand  18  en-  ^  '  * 

tirely  at  Uw,  in  regard  there  the  plaintiff  has  bail. 

[K]  Yet  see  the  case  of  Lloi/d  v.  Cardtfy  Precedents  in  Chan.  171.  wherei 
ne  exeat  regno  was  granted  on  affidavits,  by  the  Master  of  the  Rolls  (Sir  Johf 
Trevor,)  in  the  absence  of  the  Lord  Keeper  Wright,  though  there  was  bo  bilLfl 
in  court  whereon  to  ground  the  writ ;  which  report  of  the  case  is  warranted  by  ^ 
the  Register's  Book. 

[L]  Towards  the  latter  end  of  the  reign  of  King  James  the  First,  this  writ 
was  thought  proper  to  be  granted,  not  only  in  respect  of  attempts  prejudicial  to 
the  King  and  state,  (in  which  case  the  Lord  Chancellor  granted  it  on  appUal- 
iion  from  any  of  the  principal  secretaries,  without  cause  shewing,  or  upon  iudi 
Infomation  as  his  Lordship  should  think  of  weight)  but  also  in  the  case  of  in* 
terlopeirs  in  trade,  great  bankrupts  in  whose  estates  many  subjects  might  be 
Interested,  in  dnels,  and  other  cases  that  did  concern  mnltitodes  of  the  Klng^ 
injects.    See  the  Lord  Bacon's  Ordinances^  No.  89. 
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has  [M]  bail;  and  he  oaght  not  to  have  double  bail,  both     Ex  parte 

1  J  •  •^^  /i\  Brunker* 

law  and  m  equity.  (1) 

'IVhereupon  the  writ  was  superseded,  and  the  defendant 
dS^Mharged  out  of  custody.  (2) 

tM]  So  held  by  the  Lord  King,  in  the  case  of  Pakeman  v.  Cosh^,  where, 
cranse  the  plaintiff  had  broaght  his  action  against  the  defendant,  and  had  bail, 
ilrn^  writ  was  discharged.     Last  seal  after  Hilary  term,  1730. 


<1)  So,  Amm.  ^  Atk.  210.  (x)  (2)  Reg.  Lib.  A.  1733.  fol.457. 


C«)  Ex  parte  Buncombe^    2  Dick.  M'' Entire j    11  Ves.  54.     Blaydes  v. 

503.     Croitey  v.  Marriott^   2  Dick.  Calvert,    2  J.    &  W.  211.    and   see 

(KMI.    Though  in  a  case  of  account  a  Doners  case,  ante,  1  vol.  263.  as  to  this 

pljuntiff  is  entitled  to  the  writ,  Jones  writ  generally. 
V.  SampsoHy  8  Ves.  593.    Hannay  v. 


ANONYMOUS.  Case  81. 

^  nonoN  was  made  by  the  Attorney-General  to  discharge        j^^pj 

^  order  of  the  Master  of  the  Rolls,  for  filing  an  original    Clmncellor 

*^unc  pro  tunc  to  make  good  a  judgment,  after  a  writ  of     Talbot. 
^•^tir  brouirht.  Tiic  court  will 

^.  ^  not  order  the 

rf*^u«rigiiiml  to  make  good  a  judgment  on  error  broaglit,  without  some  excuse  for  not 
^^  one  before ;  though  a  slender  excuse  may  be  sufficient. 

On  the  other  side  it  was  urged,  that  a  court  of  law,  and 
^uch  more  of  equity,  ought  to  favour  any  thing  that  tended 
^  support  a  judgment,  \duch  must  be  supposed  to  have  been 
^l>t«uned  for  a  just  demand ;  and  therefore  at  law,  if  there  is 
^ny  mistake  in  a  writ  of  error  to  reverse  a  judgment,  let  the 
^*^take  be  never  so  trivial,  yet,  it  being  to  reverse  a  judg- 
'^^ent,  the  court  will  not  amend  it.  [N] 

[]N]  The  statute  of  8  H.  6.  for  the  amendment  of  records  is  exclusive  of  a 

^Ht  of  error,  that  going  more  in  reversal  than  in  affirmance  of  a  judgment ;  and 

^he  intent  of  the  act  was,  to  support  original  judgments,  and  to  avoid  writs  of 

^'^r.     Carth*  368,  5^.     But  there  is  a  further  reason  to  be  given,  why  a  writ 

^f  error  is  in  no  case  amendable,  because  it  is  the  commission  to  the  court,  and 

^  ooort  cannot  amend  their  own  commission.     See  Salkeld  49,  Thompson  v. 

T'^ker.     It  may  be  likewise  observed,  as  material  to  this  purpose,  that,  after 

^  nuUo  est  erratum  pleaded,  the  plaintiff  in  error  cannot  have  a  certiorari  ex 

^biio  justitia ;  and  as  it  is  discretionary  in  the  court,  they  will  award  it  in 

^er  to  affirm,  but  never  to  reverse,  a  judgment,  or  make  erron    Salk,  269. 

^Uon  ▼.  Martagh. 

VOL.  III.  a 


315  Do  nrni.  8.  TVnt.  173^. 

Anont*         ZA)rd  Chancellor.   Though  a  slight  excuse  might  be  suffi-* 
Moui.       ^^^|.  ^  induce  me  to  make  an  order  for  leave  to  the  plaintiEF 
to  file  an  original  nunc  pro  tunc,  still  some  excuse  there 
ought  to  be ;  otherwise  no  person  will  file  an  original^  until 
(«)  Sm  Tol.  1.  he  shall  have  been  forced  (a)  to  it  by  a  writ  of  error ;  and  ^ 
^^^*  this  will  be  in  a  manner  to  give  away  the  small  revenue  of  3 

the  Crown  upon  original  writs^  which  the  King's  courts.^ 
ought  not  to  do.  And  thereupon  his  Lordship  discharged^ 
the  Master  of  the  RoUs's  order  for  filing  the  said  original 
the  consequence  of  which  was^  that  the  judgment  was 
versed  upon  a  writ  of  error,  (1) 


i^-^ 


(1)  Vide  Pengree  v.  Jonasj  2  Bro.  C.  C.  141. 


Caw  82.  PUSEY  i;.  SIR  EDWARD  DESBOUVRIE. 

Lord        Sir  Edward  Dcsbouvrie  was  a  freeman  of  London,  and  ^ 

Chancellor    gggged  of  a  very  great  personal  estate.     He  had  a  wife,  witfc 

2  Ea  c    Ab     ^^^"^  ^®  ^^^  Compounded  as  to  her  customary  part ;  an  ^ 

270.  pi.  24.      had  a  son,  (the  defendant)  to  whom  he  had  given  very  com.'* 

siderable  sums  of  money,  in  order  to  enable  him  to  trad^  • 
He  had  also  one  daughter. 
[  316  ]  The  father  made  his  will,  giving  {inter  aV)  to  his  daught^^ 

Where  a       10,000/.,  upon  condition  that  she  should  release  her  orDhaim  - 

daughter  of  a  ^    ,  -i  •  i      n  i  «  •  .   .  "  i 

freeman  of  age  part,  together  with  all  her  claim  or  right  to  his  persons^ 
ccpteof  Ricga-  ^^^^^  ^y  virtue  of  the  custom  of  the  city  of  Londwi,  c^^ 
cy  of  10,000/.  otherwise^  and  made  his  son  executor,  his  daughter  bein.  ^ 
father, w^o  re-  ^bout  the  age  of  twenty-three  years. 

commended  it 

to  her  to  release  her  rif^ht  to  her  orphanage  part,  which  she  does  release  accordingly ;  if  t' 
orphanage  part  he  much  more  than  her  legacy,  though  she  were  told  she  might  elect  which  s 
pleased ;  yet,  if  she  did  not  know  she  had  a  right  first  to  enquire  into  the  value  of  the  pc 
estate,  and  the  quantum  of  her  orphanage  part,  before  she  made  her  election ;  this  is  so 
rial,  that  it  may  avoid  her  release. 

After  the  father's  death  it  was  agreed  between  the  dau^^^ 
ter  and  her  brother,  that  she  should  accept  of  her  legacy  ^ 
10,000/.  and  upon  the  terms  whereon  it  was  given  her  by 
her  father's  will,  that  is,  she  to  release  all  her  ri^t  by  vir- 
tue of  the  custom,  &c.  which  release  was  accordingly  pre^ 
pared,  and  before  she  executed  it  her  brother  informed  he^ 
that  she  had  it  in  her  election  to  have  an  account  of  h^< 
father's  personal  estate  and  to  claim  her  orphanage  part,  aii^ 
her  uncle  wad  then  present.    But  the  daughter  at  that  tiii3-^ 


TRIE* 
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declared  she  would  accept  of  the  legacy  left  her  by  her       Puset 
father,  that  being  a  sufficient  provision  for  any  young  wo-  ^* 

man;  and  thereupon  she  executed  the  release^  being  then 
4bout  twenty-four  years  old,  and  the  brother  paid  to  her  the 
10,000/.  and  interest.  The  daughter  afterwards  married  one 
JJr.  Pusey,  an  attorney  at  law,  who  brought  a  bill  to  set 
Aside  this  release,  charging  that  the  personal  estate  of  which 
the  father  died  possessed  was  much  above  100,000/^  the 
daughter's  share  of  which  by  the  custom  would  amount  to 
upwards  of  40,000/.;  that  the  mother  having  been  com- 
pounded with  for  her  customary  part,  the  freeman's  personal 
estate  was  to  be  distributed  as  if  there  was  no  wife,  con-  r  3x7  ] 
sequendy  the  dead  man's  part  was  one  moiety,  and  the 
children's  part  the  other ;  and  that  the  brother,  the  defendant 
Sir  Edward  Desbouvriey  had  been  advanced  in  his  father's 
lifetime  by  his  father  at  different  times,  with  several  [O] 
great  sums  of  money,  the  whole  whereof  would  amoimt  to  a 
iuU  advancement  of  the  son :  so  that  the  plaintiff  Pusejfy  in 
light  of  the  daughter  his  wife,  was  entitled  to  a  moiety  of 
her  &ther,  the  freeman's  personal  estate. 

The  defendant,  the  brother,  pleaded  this  release. 

Against  which,  on  behalf  of  the  plaintiff  at  first  it  was 
aigued,  that  as  the  bill  was  brought  to  set  aside  this  release, 
the  defendant  ought  not  to  be  admitted  to  plead  it  in  bar, 
the  rule  being  non  potest  adduci  exceptio  ejusdem  rei  cujus 
petUur  dissolution  But  the  Lord  Chancellor  here  interrupted 
tbe  counsel,  saying,  this  was  every  day's  practice ;  and  that 
otherwise  no  release  or  award  could  be  pleaded  to  a  bill  that 
was  brought  to  set  aside  the  same.(s) 

Then  it  was  urged,  that  no  computation  or  account  had  as 
yet  been  taken  of  the  father's  personal  estate,  and  that  it 

[0]  With  regard  to  the  advancemeot  of  a  child,  it  has  been  determined  that 
aoall  inconsiderable  sums  occasionally  given  to  a  child  cannot  be  deemed  an 
adiaacement,  or  part  thereof.  Thus,  maintenance  money,  or  an  allowance  made 
bj  a  freeman  to  his  son  at  the  University,  or  in  travelling,  &c.  is  not  to  be  taken 
ts  any  part  of  his  advancement,  this  being  only  his  education ;  and  it  would 
Create  charge  and  uncertainty  to  enquire  minutely  into  such  matters.  So,  pat« 
tiag  out  a  child  apprentice  is  no  part  of  his  advancement,  for  it  is  only  procuring 
tbe  Master  to  keep  him  for  seven  years  instead  of  the  parent.  Hender  v.  Rosej 
ttthe  Rolls,*  Trin.  1718.  But  the  father's  buying  an  office  for  the  son,  though 
Vutatwill,  as  a  gentleman  pensioner's  place,  or  a  commission  in  the  army,  these 
ve  advancements  pro  tanto*  Norton  v.  Norton^  Mieh*  169^,  by  the  Lords 
'  CoBmissionerS)  RawUmon  and  Hutchins, 


(«)  See  Loyd  v.  Mansellj  ante,  2  vol.  74. 
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PusEY       brdther  with  30,000/.,  or  that  she  knew  what  her  right  wai 

.       ^'  that  she  was  not  apprised  that,  by  reason  of  her  mothei 

TRIE. "     being  compounded  with,  the  children's  share,  instead  of 

third,  was  a  moiety ;  or  that  her  brother  the  defendant,  h 

ing  fully  advanced  by  his  father  in  his  lifetime,  this  was 

bar  to  him  of  his  orphanage  part ;  and  though  at  law  it  wi 

said  ignorantia  Juris  non  exctisat^  yet  if  any  one  should  tal 

advantage  of  another's  mistake  in  the  law,  even  without  an 

fraudulent  suggestion  or  practice  made  use  of  by  him, 

would  be  against  conscience  so  to  do.  And  they  put  this  case 

If  a  man  dc-     Suppose  A,  should  devise  lands  to  J5,  and  his  heirs,  and  1 

vises  lands  in  , 

fee  to  ^.' who    should  die  in  the  life  of  the  testator,  and  then  the  testate 

onUVrt^tw!  ^^^^^  ^^^  ^"^'^^  *®  testator's  heir,  not  knowing  that  b 
and  the  tesu-  law  the  devisc  to  J5.  is  void,  (by  JS.'s  dying  in  the  life  of  tl 
ing  it  that  the  testator)  should  for  a  trifle  release  his  right  to  a  valuabl 
heir  of  B.  is     estate,  to  the  heir  at  law  of  such  devisee;  surely  such  n 

entiUedy  for  a  ^ 

trifling  consi-    lease  would  not  stand  good.  [P]    And  as  it  was  out  of  tl 

vci^^Md?o°n-   feather's  power  by  devise  or  otherwise,  to  debar  any  of  hi 

firmstheestate  children  of  that  share  which  they  are  entitled  to  by  virtue  c 

wiilreUeX*  ^  ^^e  custom[Q];  so  here  it  was  somewhat  hard  in  the  fathc 

to  induce  his  daughter  by  any  words  in  his  will  to  give  awa 

and  release  what  she  had  an  undoubted  right  to;  and  admi 

[  319  ]      ting  there  vras  no  direct  fraud  or  misrepresentation,  hci 

^•"k  ^^Brod*^  was,  howevcr,  (a)  suppressio  veri^  riiough  not  suggestio  falsi 

rick,  1  vol.  239.  could  not  be  imagined  the  daughter  intended  to  present  h^ 

[P]  See  the  case  of  Broderick  v.  Broderick^  vol.  I.  239.,  where  a  deTis* 
under  a  will  defectively  executed  represented  the  will  as  duly  executed,  ac 
for  a  small  sum  gained  a  release  from  the  heir  ;  the  court  set  aside  the  release. 

[Q]  It  has  been  much  questioned,  whether  a  freeman's  will  can  any  wa 
operate  on  the  orphanage  part.  Formerly  it  seems  to  have  been  held,  that 
freeman  had  a  power  to  appoint  by  will,  that  if  any  of  his  children  should  il 
within  age,  then  such  child's  part  should  go  to  the  surviving  child  or  childr? 
1  Lev.  227.  Hammond  v.  Jones^  ruled  by  Kelynge^  Chief  Justice,  at  nt 
priusy  and  said  by  Wylde^  recorder  of  London^  to  have  been  so  adjudged  i 
Chancery.  But  latterly  it  has  been  admitted  to  be  otherwise.  See  the  case  ^ 
Jesson  V.  Essington^  Precedents  in  Chancery,  207.  In  the  case  of  Biddle 
Biddle^  heard  before  the  Lord  ParArcr,  HiL  17 iB,  a  freeman  having  a  wi 
and  one  child,  inter  aP  devised  the  orphanage  part  to  the  child,  and  in  case  * 
the  child's  death  before  twenty-one,  then  to  go  over  to  the  testator's  father ;  an 
it  was  held  that  this  devise  over  was  void,  for  that  the  father  had  nothing  to  d 
with  the  child's  orphanage  part,  which  came  to  him  by  the  custom,  not  fn^ 
the  father ;  and  were  such  devise  over  to  be  good,  it  would  be  a  prejudice  ^ 
the  child,  who  (in  case  there  were  but  one  child)  might  devise  over  such  p» 
at  fourteen,  which  would  take  effect  were  the  child  to  die  before  twenty*one 
or  if  he  should  die  intestate  and  unmarried,  it  would  go  all  to  the  mother  as  !■ 
next  of  kin,  and  not  according  to  the  father's  will ;  or  if  the  cliild  should  marr; 
and  die  within  age,  leaving  issae^  the  widow  and  issue  would  be  destitute,  wei 
such  will  to  be  good. 
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iTkd  in  this  case,  since  it  would  not  be  pretended  that  the 
laughter  could  have  meant  to  give  away  30,000/.  to  her  bro- 
tli€>t,  though  he  had  asked  lor  it,  therefore  this  release  ought 
not  to  be  made  use  of  in  a  court  of  equity  to  bar  the  daugh- 
ter of  that  right  which  she  did  not  know  she  herself  had,  and 
much  less  intended  to  give  away. 

On  the  other  side,  it  was  said  to  deserve  consideration, 
that  the  father  did  by  his  will  give  this  legacy  of  10,000/.  to 
his  daughter,  upon  condition  that  she  should  release  all  her 
Tight  by  the  custom ;  and  though  it  could  not  be  said  here 
^vas  a  positive  injunction  on  the  daughter  to  do  so,  yet  in  all 
probability  it  was  intended  as  a  recommendation  by  the 
lather,  who  might  think  10,000/.  a  reasonable  and  honour- 
able provision  for  the  daughter,  as  she  herself  declared  she 
thought  it  was,  when  she  gave  this  release  >  and  the  father 
might  be  desirous  that  his  son,  who  was  to  support  his  name, 
should  have  the  rest  of  his  estate :  that  the  daughter  might 
reasonably  have  a  great  regard  for  the  intentions  of  her  de- 
ceased father,  (for  which  she  was  highly  to  be  commended,) 
and  might  thereby  be  induced  to  comply  with  such  inten- 
tion, at  the  same  time  that  she  knew  in  strict  justice  there      [  SiO  } 
^vas  more  due  to  her  by  virtue  of  the  custom. 

That  however  it  was  plain  the  brother  had  acted  in  this 
case  without  the  least  appearance  of  fraud,  when  he  told  her. 
Wore  she  executed  the  release,  that  she  might  if  she  pleased 
call  him  to  a<^count  for  the  whole  personal  estate  of  her 
father,  and  have  her  orphanage  part  thereof :  that  this  being 
tiie  solemn  act  and  deed  of  the  party,  executed  by  her  freely 
aod  without  any  sort  of  compulsion  or  misrepresentation,  and 
ia  compliance  with  her  own  father's  will :  and  since,  if  the 
daughter  was  not  informed  of  the  custom  of  London^  it  was 
ler own  fault,  and  not  her  brother's;  for  these  reasons  k 
^vas  said  the  deed  of  release  ought  not  to  be  set  aside. 

Lord  Chancellor. — I  do  not  see  that  any  manner  of  fraud 
las  been  made  use  of  in  this  case,  but  still  it  seems  hard)  a' 
yoang  woman  should  suffer  for  her  ignorance  of  the  law, 
<»  of  the  custom  of  the  city  of  London  ;  or  that  the  other 
ade  should  take  advantage  of  such  ignorance.  I  remember 
'^,  that  in  this  very  case  where  the  wife  has  been  com- 
pounded with  as  to  her  customary  part,  not  only  the  counsel 
liave  differed^  but  the  court  themselves  have  varied,  in  their 
^^terminations.  It  has,  for  instance,  been  held  and  deter- 
''^d  by  the  court,  that  if  the  husband,  a  freeman  of  Lon- 


320  JDe  Term.  S.  Trin.  1734! 

PusEY       dtwi,  has  compounded  with  the  wife  before  the  marriage  i 
^  ^'  to  her  customary  part,  this  being  the  husband's  own  pui 

TRIE.  chase,  he  ought  to  have  as  well  his  wife's  customary  part  i 
Freeman  of  ^^^  ^^^  •  ^^^  ^^^  *  different  resolution  seems  to  have  pK 
London  com-  yailed,  VIZ.  that  where  the  wife  is  compounded  with  befoi 
his  wife  for  her  marriage,  *it  should  be  taken  as  if  there  was  no  wife,  an 
bcforrmar*'^^  consequently  the  testator  shall  have  one  half,  and  the  childre 
riage;  it  shiili  the  Other,  (a)  And  if  the  court  themselves  have  not,  till  vei 
no  wife*^  wid  lately,  agreed  in  what  shares  or  proportions  these  customaz 
*^c  busband  ^  parts  shall  go,  the  daughter,  surely,  might  be  well  ignomr 
haifof  theper-  of  her  right,  and  ought  not  to  suffer,  or  give  others  any  a« 
liUown*power*  vantage,  by  such  her  ignorance.  Neither  can  it  be  inferr^ 
the  children  with  Sufficient  cerUdnty  what  the  father  recommends  in  tk: 
r  *^9i  1  ^^^^  '  ^^  rather  seems  to  leave  it  to  his  daughter's  optics 
ffl)VideBlun-  ^^^^^^  ^  claim  her  customary  part,  or  release  her  rig^ 
den  V,  Barker,  thereto  and  accept  the  legacy. 

It  is  true,  it  appears,  the  son  the  defendant  did  inform  t] 

daughter,  that  she  was  bound,  either  to  waive  the  lega^ 

given  by  the  father,  or  to  release  her  right  by  the  custon 

and  BO  far  she  might  know,  that  it  was  in  her  power  to  acce 

In  what  man-    either  the  legacy,  or  orphanage  part :  but  I  hardly  think  si 

leasing  ought    knew  shc  was  entitled  to  have  an  account  taken  of  the  pe 

o^hu  riffhTso  ®^"^  estate  of  her  father,  and  first  to  know  what  her  orphai 

aa  to  be  bound  age  part  did  amount  to ;  and  that,  when  she  should  be  full 

ysuc      ease.  ^pp,.jgg^  of  this,  (;r)  then,  and  not  till  then,  she  was  to  mak 

her  election,  which  very  much  alters  the  case ;  for  probablj 

she  would  not  have  elected  to  accept  her  legacy,  had  shi 

known,  or  been  informed,  what  her  orphanage  part  amounted 

unto,  before  she  waived  it,  and  accepted  the  legacy. 

It  would  give  light  into  this  cause,  to  know  what  mighflM 
the  value  of  the  father's  personal  estate  at  his  death,  and  (ii 
the  parties  think  fit)  what  was  the  value  thereof,  when  th< 
will  was  made ;  because  it  has  been  said  to  have  been  in- 
creased by  the  father  between  the  time  of  making  his  will  an( 
[  322  ]  his  death ;  and  also  to  know,  what  the  son  has  received  * 
his  father's  life-time  from  his  father  for  or  towards  his  a* 
vancement. 


(x)  A  party  is  always  entitled  to  a  Whistler  v.  Webster^  2  Ves.  Jan.  5^ 

clear  knowledge  of  the  funds  between  Kidney  v.  Coussmaker^  12  Ves.  1 

which  he  is  to  elect,  before  he  is  put  to  Chalmers  v.  Storil,  2  V.  &  B.  ^ 

his  election.     Hcnder  v.  RosCj  ante,  Salkeld  v.  Fernotij  1  Eden,  64.  Did 

124  n.  (A).    Bulricke  v.  Broadhurstj  v.  Parker^   1  Swan.  359,  snd  n. 

1  Ves.  Jan.  172.     Wake  v.  Wake^  1  381.    Stratford  v.  Powell^  1   Ba. 

Vti.  Jun.  336.  S.  C'  3  Bro.  C.  C.  255.  Be.  23. 
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Therefore  let  the  plea  stand  for  an  answer,  saving  the  be-  Puset 

Yuefit  thereof  until  the  hearing ;  and  let  the  defendant  the  son  j^  ^* 

Answer,  not  as  to  particulars,  (for  that  I  do  not  expect)  but  ^jlie.  " 
by  way  of  computation  in  gross,  as  to  these  points.  [R] 

(]R]  It  appears  from  the  Register's  book,  that  on  the  8th  of  Jfoy,  1735,  npon 
the  defendant's  motion  it  was  alleged,  that  the  suit  was  agreed  between  the  par- 
ties; it  was  therefore  prayed,  that  the  plaintiff's  bill  might  be  dismissed  withoat 
costs  ;  which,  on  consent  of  the  plaintiff's  counsel,  was  ordered  accordingly. 


HASLEWCX)D  v.  POPE.  C„^  33^ 

In  diia  cause  the  following  points  were  decreed  by  the  Lord        *     , 

Chancellor : —  Chancellor 

Firsif  If  one  devises  all  his  lands,  tenements,  and  here-     Talbot. 
ditaments  in  Dale^  and  the  testator  is  seised  in  fee  of  a  manor  |^*  ^**  ^^' 
in  DiUe,  such  manor,  being  an  hereditament  in  Dale,  would  259.  pi!  15! 
pass  by  this  will ;  though  perhaps  it  might  be  a  doubt,  if  a  if  i* |]vS«  *i* 
man  has  lands,  and  also  a  manor  in  Dale^  of  which  the  lands  °^y  ^^^  uid 
are  not  parcel,  whether  by  the  devise  of  all  his  lands  in  Dale,  \nDt^w^ 
Ins  manor  will  pass.  ^*^«  •  manor 

*      ,  .    ^  mDale;  the 

amaor,  as  it  is  mn  hereditament  in  Dale»  will  paw  :  but  if  I  hare  the  manor  in  Dale  and  also 
land  there,  not  parcel  of  the  manor,  it  is  a  question,  whether  the  manor  will  pass  by  devise  of 
dllnj  lands. 

Secondly,  If  a  man  devises  all  his  lands,  tenements,  and  ^oid  Md  ^^' 
hereditaments  in  Dale,  in  trust  to  pay  his  debts  and  legacies,  hold  lands  in 
and  the  testator  has  some  freehold  and  *  some  copyhold  lands,  vise^^iu  my  *" 
there,  only  the  freehold  lands  shall  pass ;  for  his  will  must  be  J?°*  *°^  ^f^ 
intended  of  such  lands  and  tenements  as  are  devisable  in  Dale  to  pay 
Iheir  nature.     Sectis,  if  the  testator  had  surrendered  his  ^y^my'free- 
copyhold  lands  to  the  use  of  his  vrill,  because  this  shews  he  hold  shall  pass, 
did  intend  to  devise  his  copyhold,  (1)     But  even  in  the  first  adent ;  seen  J, 
case,  if  the  fireehold  were  not  sufficient  to  pay  his  debts,  i^  !]»*▼«»«'- 

^  ^  *  rendered  the 

when  the  testator  devises  all  his  lands  in  trust  to  pay  his  copyhold  to 

debts,  it  seemil,  rather  than  the  debts  should  go  unpaid,  that  ^^^  ^^™^ 
the  copyhold  shall  in  equity  pass.  (2)  [  *323  ] 

Thirdly,  If  a  man  devises  his  lands  to  trustees  to  pay  all  hu^reaTcstato 

in  trust  to  pay  all  his  debts ;  the  bond  creditors  recorer  part  of  their  debts  out  of  the  personal 
^(ate ;  the  simfde  contract  debts  shall  be  equally  paid  out  of  the  real  estate  with  the  bond 
tots,  and  the  bond  creditors  shall  have  nothing  thereout,  until  the  simple  contract  creditors 
ibaU  hare  received  as  much  from  the  same,  as  shaU  maJ^e  them  equal  in  payment  with  the 
ooiid  creditors. 

(1 )  Geodwgn  ¥»  Goodwyny  1  Vcz*  236.    (3)  V idt  Harm  v.  IngledeWf  ante,  96* 
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Haslcwood  his  debts,  and  dies  indebted  by  specialty  and  simple  contf^ctf 


V, 


p  and  the  bond  creditors  recover  part  of  their  debts  out  of  the 

personal  estate,  and  afterwards  they  apply  to  be  paid  the  rest 
of  their  bond  debts  out  of  the  real  estate  devised  for  that  pur- 
pose ;  in  this  case,  as  the  testator  intended  all  his  creditors 
should  be  equally  pdd  their  debts,  the  bond  creditors  shall 
not  come  in  upon  the  land,  until  the  simple  contract  creditons 
have  received  so  much  thereout,  as  to  make  them  equal,  an£ 
upon  the  level  with  the  bond  creditors,  in  respect  of  whafl 
they  received  out  of  the  personal  estate.    And  this  the  LordE 
Chancellor  said  was  what  the  Master  of  the  Rolls  had  vcrj^ 
WDcgr.Deg,  rightly  (a)  decreed  on  great  consideration.(l) 
()»  a  devise  of      Fourthly ^  Where  one  gives  a  specific,  or  even  a  pecuniarji 
debts,^  1^-    ^^g^y^  ^^^  devises  lands  to  pay  his  debts ;  ♦  if  a  simple  con— 
tee,  whether     tract  creditor  comes  upon  the  personal  estate,  and  exhausts 

BDecific  or  oe* 

cuniary,  sbioi  it  SO  far,  as  to  break  in  upon  the  specific  or  pecuniary  legacy" 
th  ?"'*l^"^°^  these  legatees  shall  stand  in  the  place  of  the  creators  tc 
the  simple        receive  their  satisfaction  out  of  the  fund  raised  by  the  tes— 

dito^cxhrat  ^^^  for  ^^^  payment  of  their  debts.  (2)  But, 
the  personal  Fifthly y  Where  a  man  dies  indebted  by  bond,  and  leaves 
r  *324  1  ^  personal  estate,  and  devises  lands  to «/.  S.  in  fee,  and  gives 
It  one  owes  specific  legacies,  and  the  creditor  by  bond  comes  on  the  per— 
anddenseshis  ^onal  estate  to  be  paid  his  bond;  the  specific  legatees  shall 
lands  to  J.  s.  jjot  stand  in  the  place  of  the  bond  creditor,  to  charge  the  lancf 
leaves' a  spcci-  devised,  bccausc  the  devisee  of  the  land  (b)  is  as  much  a  spe— 
di^es^  wid  the*  ^^^^  dcvisec  as  the  legatee  of  a  specific  legacy. 

bond  creditor  comes  upon  the  specific  legacy  for  payment  of  his  debt ;  the  specific  legatee  RbaE3 
not  stand  in  the  place  of  the  bond  creditor,  to  charge  the  land,  and  why.  (6)  Clifton  r.  Burt^ 
vol.  1.  678. 

One  devises  all  Lastly ^  (and  which  was  the  principal  point)  One  be— 
estate  to^his  q^®***^®^  ^11  his  personal  estate  to  his  daughter,  then  aim 
daughter,  and  infant  of  about  seventeen,  making  her  executrix,  and  devised 
nitetotnistces  ^  ^^^  lands,  tenements,  and  hereditaments  in  Dale,  to  trus— 
in  trust  to  pay  tecs,  in  trust  to  pay  his  debts  and  legacies,  and  gave  the  sur— 
mainder  to  his  plus  of  his  lands,  after  payment  of  his  debts,  to  his  daughter 
uuf«r.L"der  in  tail,  remainder  over.(3) 

over :  the  personal  estate  shall  in  the  first  place  be  all  applied  to  pay  the  debts. 

(1)  Vide  Car  v.  Countess  ofBurling'  "  that  they  out  of  the  rents  and  profitss 
/o/i,  ante,  1  vol.  228.  *'  or  by  lease  mortgage  or  sale  thereof*" 

(2)  Vide  Clffton  v.  Burt^  ante,  1  vol.  "  or  such  part  thereof  as  they  shoalcB 
67iB.  ^'  think  fit,  should  raise  so  much  mone^ 

(3)  The  testator  devised  all  his  lands,  ^*a«  would  discharge  all  the  debts  h^ 
&c.  in  the  counties  of  fV.  and  M.  to  ^^  should  owe  at  his  deaths  and  interest 
trustees  and  their  heirs^  '^  upon  trust  ''for  the  same,  and  apply  the  same  InM 
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Hereupon  it  was  insisted^  that  tlie  daughter  should  hare  Haslewoo» 
die  personal  estate  exempt  from  the  debts,  and  that  the  land       p  *'* 
\iehich  the  testator  devised  to  pay  his  debts  should  be  first 
applied  to  that  purpose ;  for  which  was  cited  The  Abridge 
wneni  of  Cases  in  Equity y  2J\j  Adams  v.  Meyrick,  a  strong 
case  ;  and  likewise  a  case  decreed  at  the  Rolls,  20th  Nov.     [.  325  } 
1722^  Bradnox  v.  Gratwick,  where  a  man  charged  his  lands 
with  the  payment  of  his  debts,  and  gare  some  specific  lega- 
cies^  together  with  the  rest  of  his  personal  estate^  to  his  bro- 
ther ;  in  which  case,  forasmuch  as  the  specific  legacies  would 
be  exempt  from  the  debts,  as  betwixt  the  devisee  of  the  land 
and  the  specific  legatee ;  so  the  court  declared,  they  could 
not  sever  the  specific  legacies  from  the  rest  of  the  personal 
estate;  and  since  the  testator  equally  intended,  that  the 
residuary  legatee  should  have  the  rest  of  his  personal  estate, 
as  the  specific  legacies,  therefore  all  the  personal  estate  was 
held  to  be  exempt  from  the  debts. 

Lford  Chancellor.    The  personal  estate  is  the  (a)  natural  Eiprenwor^, 
fund  fo^  pa}'ment  of  debts,  and  which  as  against  creditors,  umou'nt  *!«« 
Unless  they  please,  the  testator  cannot  exempt ;  but  against  requisite  to 
the  devisee  of  his  land  he  may,  by  appropriating  his  land  as  a  peraonaiestatt 
fund  for  payment  of  his  debts;  but  even  in  that  case,  ac-  ^?u??^*°^ 
cording  to  the  general  rule,  there  ought  to  be  express  words  (a)  See  knight 
^  exempt  the  personal  estate  from  the  debts,  or  at  least  J^'faa! 
''^rds  very  plainly  (2)  shewing  this  to  have  been  the  inten- 


cc 


such  precedencj  as  thej  should  think 
6t,  and  after  payment  of  his  debts, 
that  thej  should  stand  seised  of  such 
part  of  the  said  premises  as  should 
remain  unsold  to  and  for  such  person 
and  persons  as  should  be  entitled  to 
^  his  other  settled  estates,  and  if  any 
money  remained  after  payment  of  the 
debts,  the  same  should  be  paid  to  his 
daughter,  or  such  other  person  as 
should  be  entitled  to  his  said  other 
estates ;  and  he  gave  all  his  personal 
estate  to  his  said  daughter,  and  made 


«c 


^^  her  sole  executrix."  Reg.  Lib. 

(9)  So  French  v.  Chichester,  1  Bh>. 
P.  C.  192.  Fereyes  v.  Robertson^ 
Bunb.  302.  Earl  of  Inchiquin  v.  Lord 
O'Bryenyiw)  1  Wils.  82.  and  Amb.  33. 
S.  C.  Samwell  v.  Wake,  1  Bro.  C.  C. 
144.  Duke  of  Ancaster  v.  Mayer,  1 
Bro.  C.  C.  454.(:r)  But  in  Bampjield 
V.  JVyndham,  Pre.  Cha.  101.  Wmne* 
wright  V.  Bendlottesy  2  Vern.  718*  & 
Amb.  68]  •  S.  C.  Stapleton  t.  Colville^ 
Ca.  temp.  Talb.  202.  Whaley  v.  Cox, 
2  Eq.  Ca.  Ab.  549.     Walker  v.  Jack* 


(to)  S.  C.  by  name  of  Earl  oflnchi' 
^^ein  T.  French,  1  Cox  1. 

(x)  So  Gray  v.  Minnethorpe,  3  Yes. 

^  O3.     Brummell  v.  Protheroe,  3  Ves. 

*  I  !•     Taii  V.  Lord  Northwick,  4  Ves. 

^C     Hartley  v.  Ilurle,  5  Ves.  540. 

^r^l^ges    V.    PhiU^s^    6    Ves.  567. 


Watson  V.  Brickwood,  0  Ves.  A47. 
Tower  V.  Lord  Rous,  18  Ves.  132. 
Aldridge  v.  Lord  Wallscourt,  1  Ba.  & 
Be.  312.  Dolman  v.  Weston,  1  Dick. 
26.  M'Cleland  v.  Shaw,  2  Sch.  & 
Lef.  538. 
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Vamlkwooo  don  of  the  testator.    Here  the  lestator  gi^ea  his  personi 
p  ^*  estate  to  his  executors^  which  is  no  more  than  the  law  doei 

and  is  like  giving  the  real  estate  to  the  heir^  which  is  voic 
Bat  what  I'  chiefly  ground  my  opinion  upon  is,  that  hei 
the  same  person  is  devisee  of  the  personal,  and  also  devist 
of  the  surplus  of  the  real  estate  in  tail ;  and  I  cannot  thic: 
it  was  the  intention  of  the  testator  to  exempt  his  person, 
estate  from  his  debts,  for  no  other  reason,  but  that  h.: 
daughter  might  dispose  thereof  by  her  will  under  her  aj 
of  twenty-one,  on  purpose  to  leave  the  real  estate  of  tl 
testator,  and  which  was  settled  on  herself  in  tail,  the  moi 
encumbered.  (1) 

ton,  2  Atk.  6^4.    Anderton  v.  Cooke  tion  of  the  testator  appeared  sufficieiat] 

and  Kyntuton  v.  Kynastonj  (cited)  1  clear  to  the  court,  to  exempt  the  pe 

Bro.  C.  C.  456,  457.  Holiday  v.  Boiv-  sonal  estate.(z) 
manj  (cited)  1  Bro.  C.  C.  145.     IVebb        (1)  Reg.  Lib.  A.  1733.  foL  610. 
V.  Jonesy(y)  2  Bro.  C.  C.  60,  the  inten- 


'  (y)  S.C.  1  Ck)x  245.  V.  Blundell^  1  Mer.  Id3.     Gating 

(«)  Burton  v.  Knowlton^  3  Vep.  107.    Steele^  1  Swan.  24.    Greene  v.  Greer^ 
Bancox  v.  Abbey ^  11  Ves.  179.  Booth    4  Mad.  148. 


ease  84.      LONDON  ASSURANCE  v.  EAST-INDIA  COMPAN* 

[  326  ] 
ljf„^       The  Solicitor-General  moved  to  discharge  a  demurrer 

Chancellor  part  of  the  plaintiff's  bill,  endeavouring  to  shew  it  wa* 

Talbot,  frivolous  demurrer ;   and  that,  though  it  was  but  to  a  sm^ 

si^L^**^*  part  only  of  the  bill,  and  notwithstanding  the  answer  to  t^ 

II A  demurrer  rest  of  the  bill  was  most  apparently  insufficient ;  yet  this  d.^ 

Se^plSntirs  m^irrer,  until  argued,  would  stop  the  plaintiffs  from  puttie 

biU,  and  an  in  any  exceptions  to  the  defendants'  insufficient  answe:^ 

Insimicient  an-    .  j-ji 

ewer  to  the  that  no  more  was  desired,  than  to  have  leave  to  put  m  e^ 
the^^Ui'ifff*  ceptions  to  the  answer  to  the  other  part  of  the  bill,  oth^ 
cannot  except,  wise  the  plaintiflb  might  be  delayed  from  getting  an  answ^ 
marawU^ww    till  the  demurrer  should  be  argued. 

gtied.  Ijord  Chancellor,  Were  this  res  Integra,  I  can  see  no  r^- 

son  why,  where  the  defendant  demurs  to  part  only  of  tJ 
plaintiff's  bill,  this  should  stay  the  plaintiff's  putting  in  e^'^ 
ceptions  to  the  defendant's  answer,  as  be^ng  insufficient 
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^c^ther  distinct  part  of  the  same  bill.    Indeed^  if  there  was      Londok 
^y  colour  to  doubt  how  far  the  demurrer  extends^  it  might  Assurance 
^  reasonable^  that  the  Master  should  not  take  upon  himself  g^g^  India 
to  determine  the  question,  or  to  proceed  upon  the  exceptions    Company. 
to  the  answer.    However,  seeing  the  course  of  the  court  is 
otherwise,  (y)  I  will  not  alter  it  3  especially  in  this  case, 
wLere  it  appears,  the  plaintiiBT  has  delayed  himself  by  obtain- 
ing four  several  orders  to  amend  his  own  bill ;  and  it  not  being 
pretended  that  there  is  any  irregularity  in  putting  in  the  de- 
murrer; if  there  be  the  least  doubt  touching  the  validity  of      r  337  ] 
tlie  demurrer,  the  plaintiff  ought  to  set  it  down  to  be  argued, 
and  not  come  to  have  it  discharged  upon  a  motion,  or  to  go 
ixito  the  merits.  [S]  ' 

[S*]  Bai  if  to  a  bill  the  defendant  answers  as  to  matter  of  discovery,  and  pleads 
only  as  to  relief,  the  plaintifif  may  except  to  any  matter  of  discovery  before  the 
plea  argued  ;  for  that  plainly  no  matter  of  discovery  is  covered  by  the  plea.  So 
r^led  by  the  Master  of  the  Rolls  on  a  motion  to  discharge  the  exceptions ;  and 
Arlr.  Vernon^  who  was  for  the  motion,  did  afterwards  admit  the  course  of  the 
cr^urt  to  be  so,  14th  of  December j  1719.  Note  also,  the  Lord  Parker  some  time 
l>efore  ruled  in  the  same  manner,  (z) 


(^)  A  plaintiff  may  except  before  a  (z)  So  Pigoi  v.  Siace^  2  Dick.  496. 

plea  or  demurrer  is  argued  ;  but  by  so  Sidney  v.  Perry ^  2  Dick.  602.     See 

^oing,  he  admits  its  validity.    Mitf.  3d  however  Baker  v.  Priichardy  2  Aik. 

"Ed.  256. :  confirmed  by  Eldon^  Lord  390. ;  and  Darnell  v.  Reyny,  1  Veim. 

ChanceUor,  in  Boyd  v.  MilUy  13  Ves.  344. 
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Case  85.  TERM.  S.  MICHAELIS,  17S4; 


r    J       Charlton  et  al.  Creditors  of  Sa-)  „  .  ^.^ 
i^J^d  1  *         J  J  >  Plainliffip; 

ChanceUor     muel  Low^  deceased^  ^ 

Susannah  Low^  Sister  and  Admi-^ 
nistratrix  of  the  said  Samuel  Low^  | 
and  others^  being  a  Mortgagee^ 
and  a  Judgment  Creditor  of  the 
said  Samuel  Low^ 

2  Eq.  Ca.  Ab.  HsNRT  Low^  the  father  of  Samuely  purchased  a  term 

463.'  pi.  2o!  ^^^  years  in  the  lands  in  question^  and  agreed  to  give  a  £u-  ^ 

470.  pi.  6.  consideration  for  the  inheritance  ;    whereupon  the  venc 

oilvctmiot  covenanted  to  procure  a  conveyance  to  be  made  thereof  to 


1000  yearly      vendee  and  his  heirs. 

ftiticlet  to  pur-  _^ 

cbate  th«  inheritance,  and  by  wiU  gives  3000/.  to  bis  daagbter,  and  makes  bis  son  execuU^   '^; 
and  dies ;   the  son  assigns  tbe  term  in  tmst  to  attend  the  inheritance,  of  which  he  takes 
conreyanoe  in  bis  own  name.    Afterwards  the  son  acknowledges  a  judgment  to  A.,  and  mc 
gages  the  same  lands  to  B.,  and  dies  insolrcnt ;   A.  shall  first  be  paid  his  judnnent,  then  _ 
shall  be  paid  his  mortgage,  and  then  the  daughter  (being  administratrix  to  her  brother)  z. 
entitled  to  her  legacy  of  3000/.  in  preference  to  the  simple  contract  cveditors. 

£  920  ]  Henry  Low^  the  father,  died  before  the  conveyance  made^^^ 
having  by  his  will  given  to  his  daughter,  the  defendan  ^^^ 
Susannah f  a  legacy  of  3000/.,  and  left  Samuel,  his  eldest  soi 
executor.  Samuely  the  executor  and  heir,  assigned  the 
hi  trust  to  attend  the  inheritance  intended  to  be  by  him  pur-  ' 
chased,  and  afterwards  took  a  conveyance  of  Uie  inheritance 
to  himself.  Subsequent  to  this,  Samuel  confessed  a  judg 
ment  to  one  of  the  defendants,  and  made  a  mortgage  of  the-  -^ 
inheritance  to  another  of  the  defendants,  without  taking  un^^J 
notice,  or  making  any  assignment  of  the  old  term  of  100^^^ 
years,  and  died  insolvent. 
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*X\ie  question  was,  whether  Susannah,  the  legatee  of  the  Charltow 
^^M)/.,  and  who  was  the  administratrix  of  Samuel  Low  her  ,  *'* 
^^ther,  was  entitled  to  a  satisfaction  for  her  3000/.  out  of 
bis  term  of  1000  years,  in  preference  to  the  other  incum- 
brancers ;  and  to  have  it  considered  as  equitable  assets  of 
L€jw  the  father,  notwithstanding  the  assignment  made  by  the 
on  in  trust  to  attend  the  inheritance.  Or,  whether  the  judg- 
lent  creditor  and  mortgagee  should  have  the  benefit  of  this 
^rm,  as  connected  with  the  inheritance  by  the  assignment 
lat  had  been  made  thereof,  to  attend  the  same  7 

It  was  insisted  for  Susannah  the  legatee,  that  the  assign- 
lent  by  the  son,  though  it  passed  the  legal  interest,  so  as  to 
revent  its  remaining  assets  at  law,  yet  it  did  not  take  away 
tie  right  of  the  legatee,  who  had  a  prior  demand  thereon^ 
nd  was  at  liberty  to  foUow  those  assets  in  equity,  unless 
liened  for  a  valuable  consideration,  and  without  notice )  that 
r  Samuel  had  purchased  the  inheritance  without  having  as- 
igned  the  term,  such  term  would  not  have  been  merged,  be- 
ause  he  would  have  had  it  in  (a)  autre  droit ;  and  this  as-  r  330  1 
ignment  being  only  in  trust  for  himself,  should  have  the 
•ame  consideration  as  if  it  had  continued  in  the  &ther. 

Lord  Chimcellor*  It  is  observable,  that  the  testator  Henry 
Low  the  father  had  in  effect  purchased  the  inheritance,  (z) 
nd  the  son  obtained  a  conveyance  of  the  inheritance,  in 
»nformity  only  to  the  father's  intentions.  The  term,  by  this 
laaignment  made  of  it  by  Samuel  the  son,  is  become  not 
aaets  at  law ;  for  which  reason  the  legatee  cannot  pursue  it 
pecifically,  but  must  have  her  satisfaction,  as  for  a  devas- 
mvitf  out  of  the  executor's  assets ;  for,  as  this  case  stands, 
be  legal  interest  of  the  term  being  in  trust  for  the  mortgagor 
t  the  time  when  the  mortgage  of  the  inheritance  was  made, 
t  was  so  far  a  fraud  upon  the  mortgagee,  as  it  was  concealed 
tmoL  him  5  and  the  trustees  of  this  term  of  1000  years,  which 
^as  assigned  to  attend  this  inheritance,  became  trustees  for 
he  mortgagee  of  the  inheritance.    Nay  a  term  assigned  in  A  term  assign- 

CG  by  an  esie* 
vior  in  tnist  to  attend  the  inheritanee,  shall  in  equity  follow  all  the  estates  created  ont  of 
t^  and  all  incumbrances  subsisting  upon  it.  But  the  term  being  by  this  means  become  not 
~        at  law,  the  executor  who  assigned  the  same  is  liable  to  the  creditors  for  a  derastaTit. 


(a)  Sapposing  it  to  merge,  it  would  occasion  a  devastavit.  8  Co.  136.  1  Inst. 
MM.  b.  538.  b. 


0)  By  this  the  term  in  which  he  had    equitable  estate.     G^el  v.  Girdlerj  9 
^  legal  estate  became  attendant  upon     Yes.  509. 
h«  imheritance  in  which  he  had  an 


93^  De  Term.  S.  MichaeUs^  1734 

Chaeltoi^  trost  to  attend  the  inheritance  will,  in  equity,  follow  all  (1] 
^*.  the  estates  created  thereout,  and  all  the  incumbrances  sub' 

'*  sisting  upon  such  inheritance ;  and  is  so  connected  with  it 
that  equity  will  not  suffer  it  to  be  severed  to  the  detrimen 
of  a  bona  fiit  purchaser^  who  shall  have  the  benefit  of  al 
interests  which  the  mortgagor  had  at  the  time  the  mortgage 
was  made,  unless  against  an  intermediate  purchaser  without 
notice. 

Therefore  the  judgment-creditor  of  the  mortgagor  must  b 
first  satisfied,  according  to  the  priority  of  liens  aSecting  thi 
real  estate ;  in  the  next  place  the  mortgagee.  And  as  tb 
[  331  ]  estate  is  to  be  sold  for  the  satisfaction  of  creditors,  thojogl 
the  sister,  who  is  administratrix  of  her  brother  Samuel 
claims. a  debt  but  by  simple  contract,  on  account  of.  thi 
devastavit;  yet  having  a  right,  as  administratrix,  to  retfui 
against  all  creditors  in  equal  degree,  she  shall  consequentl] 
retain  her  debt  prior  to  all  the  simple  contract  creditors  a 
hex  brother^  (2) 

(1)  WilUmghby  V.  WilUmghhy,  1  T.  R,  y63»(j() 

(2)  Reg.  Lib.  A.  1734.  fol.  292. 

(^)  S.  C  Amb.  282.   MaundrellY.    269.     Ex  parte  Knotty  llVes.  6L? 
MaundreUy  7  Ves.  577.    10  Ves.  259,     Shine  v.  Gough,  I  Ba.  and  Be.  445« 


Ann  Knight,  Widow  of  Jacob  Knight,)  _  .    .^ 
Case  86.      deceased,  ^  PiamtiflF. 

Lord       John  Knight,  Esq.  eldest  Son  of  said>  j^  f    ^    ^ 
Chancellor     Jacob  Knight,  and  others,  >  Defendants 

Talbot. 
2  Eq.  C».  Ab.    The  bill  was  brought  by  the  plaintiff,  the  widow  of  the  said 
a!  «)yenimt»     Jocob  Knight^  agjdnst  the  defendant  John  Knight,  as  eldeSf 
for  hipiself       8on  and  heir  of  the  said  Jacob  Knight,  in  order  to  compeE 
that  a  jointure,  him  to  rebuild  and  finish  the  plaintiff's  jointure-house,  and 
house  sh^i  re-  ^  make  satisfaction  for  the  damacce  which  she  had  sustained 

mam  to  toe  ^ 

uses  in  the  settlement.  The  jointress  brings  a  bill  at^ainst  the  heir  for  a  performance.  The  de- 
fendant demiurs,  for  that  the  executor  ought  to  be  a  party;  resolved,  that  though  at  law  the 
creditor  may  sue  the  hdr  only,  where  the  heir  is  expressly  bound  ;  ^t  as  the  personal  esutt 
is  the  natural  fund  to  pay  all  debts,  and  as.the  executor  may  make  it  appear  that  he  has  ptf* 
formed  ti^e  corcnaat.  the  executor  must  be  made  a  party  in  equity. 
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lot  of  the  use  thereof ;  and  set  forth,  that  upon  tha 
ige  of  the  plamtLBT,  by  a  settlement  bearing  date  the 
of  February  1710,  J^acob  Knight,   the  defendant's^ 

,  settled  the  capital  messuage  in together  with 

of  400/.  per  annum,  in  the  county  of  Gloucester,  to  the 
f  himself  for  life  without  waste^  remainder  to  the 
f  his  wife  for  life,  remainder  to  the  use  of  the 
&c.  son  of  the  marriage  in  tail  male  successively, 
remainders  over :  that  by  the  said  settlement  the  de* 
it's  father  Jacob  Knight  covenanted  for  himself  and 
iirs,  with  his  said  wife's  trustees,  that  the  capital  mes- 
and  premisses  should  remain  to  the  uses  in  the  settle- 
without  any  act  done,  or  to  be  done,  by  the  said 
>  Knight  to  the  contrary :  that  the  said  Jiacob.  Knight, 
Pendant's  father,  did  some  time  afterwards  pull  down 
part  of  the  said  capital  messuage  i  and  that  he  had  i^ue 
!  plaintiff  the  defendant  his  eldest  son ;  and  that  he  after- 
died,  leaving  real  assets  of  great  value  to  descend  to  his 
le  defendant :  and  that  the  pUuntiff  after  her  husband's 
f  the  said  capital  messuage  not  being  inhabitable^  was 
1  to  hire  another  house  for  her  habitation,  and  there- 
irought  this  bill  to  compel  the  defendant  to  rebuild  or 
the  said  capital  messuage ;  and  likewise  that  she  (the 
i£f)  might  be  recompensed  in  damages  for  what  she  had 
td  by  being  forced  to  hire  another  house  in  lieu  of  her 
re-house. 

to  such  part  of  the  bill  as  prayed  that  he  should  re- 
or  repair  so  much  of  the  said  dapital  messuage  as  his 
had  pulled  down  as  aforesaid  |  or  which  sought  to  be 
ed  in  damages  for  want  of  the  use  thereof;  and  in  re- 
of  the  plaintiff's  being  forced  to  hire  another  house  in 
sad :  the  defendant  demurred,  and  for  cauise  shewed, 
here  was  no  executor  or  administrator  of  the  plaintiff's* 
asband  brought  before  the  court  by  the  bill,  or  made  a 
thereto. 

3n  the  demurrer's  coming  on  to  be  argued  before  the 
Chancellor,  it  was  objected,  that  at  law,  in  the  case  of 
smand  where  the  heir  is  expressly  bound,  the  creditor 
I  election  to  sue  the  heir  alone,  or  the  executors  or  ad- 
trators  of  the  debtor ;  and  if  it  be  so  at  law,  the  same 
aight  well  be  allowed  to  prevail  in  this  court,  which 
not  to  put  the  creditors  u|K)n  the  ^fKculty  of  hunting 


Kvionx 
RicioaT« 


[sn] 


[  S3S  ] 
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Knight     after  personal  asBets,  not  recoverable,  in  all  probabilil 
^'  without  charge  and  expense  of  time ;   and  therefore,  as 

heir  was  liable  alone  to  answer  this  debt  at  law,  ao  he  ouglnrSi 
to  be  in  equity,  and  might  reimburse  himself  as  well  as  l^^se 
could,  by  suing  the  executors  or  administrators  of  the  debtc^n^r 
in  order  thereto. 

Sed  Curia  contra.   It  is  true  that  at  law  the  creditors 
sue  the  heir  only,  where  he  is  expressly  bound,  but  equity 
otherwise;  on  the  contrary,  in  equity,  the  creditors  may 
both  the  heir  and  the  executor,  which  they  cannot  do 
law;    so  that  the  rules  of  law  and  equity  are  different, 
natural  fiind  for  the  payment  of  debts  is  the  personal  estat.^^ 
and  this  ought  to  go  in  ease  of  the  land.    It  does  not  i^pesu 
in  the  principal  case,  but  that  the  executor  or  administrat^cDr 
[A]  may  have  made  satisfaction  to  the  plaintiff  for  the  breac^li 
of  this  covenant^  which  the  executor,  &c.  might  have  dis- 
closed to  the  court,  had  he  been  party  to  the  bUl. 
[  334  ]  Now  the  court  of  equity  in  all  cases  delights  to  do  cona- 

Tbe  court  of    plete  justice,  and  not  by  halves  t  as,  first,  to  decree  the  heir 
to  dotcom?''**  ^  perform  this  covenant,  and  then  to  put  the  heir  upon  ano- 

plete  justice  and  not  by  balret :  u  to  make  a  decree  against  the  heir,  and  to  leare  another 
mU  for  him  against  the  executor. 

[A]  In  a  bill  bronght  by  a  mortgagee  against  the  heir  of  a  mortgagor  to 
foreclose,  it  was  objected,  that  the  executor  of  the  mortgagor  oaght  to  be  a  part^^ 
because  it  did  not  appear  but  that  he  might  ha?e  paid  the  debt.     Bat  by  tb« 
Master  of  the  Rolls,  (in  the  absence  of  the  Lord  Chancellor,)  and  Golds btnroug'^ 
the  Register,  there  is  no  necessity  (1)  for  making  the  executor  of  the  mortgagc^r 
a  party  ;   because  the  bill  being  onlj  to  foreclose  the  equity,  the  plaintiff  nea?^ 
onlj  make  him  a  party  that  has  the  equity,  (viz.)  the  heir,  and  the  coarse  is 
Neither  is  the  plaintiff  the  mortgagee  any  ways  bound  to  intermeddle  with 
personal  estate,  or  to  run  into  an  account  thereof;    and  if  the  heir  would  ha^^^® 
the  benefit  of  any  payment  made  by  the  mortgagor  or  his  executor,  he  mia^^t 
prove  it.    Buncombe  v.  Hansley^  Paschw^  1720.  So  note  the  diversity  betwet^^^ 
the  case  above  reported  of  Knight  v.  Knight^  and  this  last ;   for  there  the  b^  ^ 
was  to  recover  satisfaction  in  damages  for  want  of  repairs,  &c.  and  the  person -^^ 
estate  is  the  natural  fund  for  that  purpose  :    but  here  the  bill  was  not  to  reco?^^^ 
the  debt,  but  only  to  bar  the  equity  of  redemption. 


(1)  Fell  V.  Browne,  2  Bro.  C.  C.  279.  (z) 


(z)  So  though  the  mortgage  is  only  Banielv.  Skipwith,  2  Bro.  C.  C.  15 

for  a  term   of  years.     Bradshaw  v.  M^Bonough  v.  Shewhridge,  2  Ba.  an 

Ouiram,  13  Yes.  234.     But  if  the  bill  Be.  663.  Christophers  v.  ^nsrk'ey  2  ^ 

be  for  a  sale,  the  personal  representa-  and  W*  229. 
tive  of  the  mortgagor  must  be  a  party. 
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;  jkgainst  the  executor  to  reimburse  himself  but  of  the.      Knight 
I  assets,  which  for  aught  appears  to  the  contrary,      yiJ^\n 

more  than  sufficient  to  answer  the  covenant ;  and 
he  executor  and  heir  are  both  brought  before  the 
omplete  justice  may  be  done,  by  decreeing  the  exe- 

perform  this  covenant  as  far  as  the  personal  assets 
end ;  the  rest  to  be  made  good  by  the  heir  out  of  the 
sis.  And  here  appears  no  difficulty  or  inconvenience 
;ing  the  executor  before  the  court.  On  the  contrary 
d  prevent  a  multiplicity  of  suits,  which  a  court  gf 
[a)  ought  to  do,  wherefore  allow  the  demurrer.  (1)         (a)  Ante  157. 


(1)  Piunket  V.  Fensortj  2  Atk.  51.  (i/) 


(^)  And  see  Humphreys  v.  Humphreysy  post,  349. 


NNING  ET  AL'  v.  STYLE ;  ET  E  CONTRA. 


Case  87. 


Lord 


T  Style  had  a  wife  by  whom  he  had  no  issue  :  and    Chancellor 

Talbot 
ree  sisters,  {viz.)  the  plaintiff  Elizabeth^  wife  of  the     ^^n  r    Ab 

1  Slanningy  the  plaintiff  Ann,  wife  of  the  plaintiff  65.  pi.  l6. 156. 
f,  and  the  plaintiff  Hannah  Style,  spinster.     This  37^54^0/12. 
Style  made  his  will  in  March  1732 ;  and  being  seised  One  by  will 
of  some  real  estate,  particularly  a  farm  of  200/.  per  f  o^ug^oid" 
1,  (which  he  kept  in  his  own  hands)  and  possessed  of  goods  and  hn- 
plentiful  personal  estate,  devised  to  his  wife  30/.  per  bo^usehoid. 
1  for  her  life,  charged  on  his  real  estate,  and  devised  jJJ^g^'J^J  ^^ 
his  wife  an  annuity  of  40/.  per  annum  for  the  life  of  and  other* 
>ther,  charged  upon  the  residue  of  his  personal  estate,  Jowm^  Vo  not 
e  quarterly.    The  testator  bequeathed  to  his  wife  his  p^s:  but  the 
coffee-pot,  and  silver  tea-pot,  with  divers  other  specific  fixed  to  the 
5  of  plate,  to  hold  to  her  for  life,  and  after  her  decease  ho«8«>  »^»ii 

*  ,  pass ;  but  not 

ne  to  go  to  his  god-son  Robert  Style.    He  also  by  his  thegunsorpU- 
ive  the  defendant  his  wife  his  tea-table,  tea-kettle,  and  J^Vs*hi  ridi^ 
pewter,  brass,  linen,  and  woollen,  with  all  his  household  or  shooting 
and  implements  of  household  whatsoever  in  or  about  his  ^™»335  1 

SSaSS=9aSB9BS9B5BSSBSS=9    - 

(«)  See  Pratt  v.  Jackton^  ante^  2  vol.  302. 

..  Ill,  T 
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SLAifif iXo    d^?eUiisg*hau8e,  to  be  afc  her  dispotaL    All  hitf  ftodt  of 
^'         and  the  residue  of  his  personal  estate,  he  gave  to  his 

three  sisters,  equally  to  be  divided  betwixt  them,  and  Trtrmuj 
them  executors. 

The  three  sisters  and  their  husbands  brought  their  1^ 
against  the  widow  for  divers  goods  of  the  testator  detaioerf 
by  her,  which  were  not  given  her  by  the  said  will ;  and  tbc 
widow  preferred  her  bill  for  goods  detained  by  the  execaton, 
and  which  (as  was  alleged)  she  was  entitled  to  by  the 
will. 

And,  first,  the  defendant  the  widow  claimed  the  malt  and 
hops  in  the  house,  likewise  all  the  beer  and  ale  therein,  to- 
'  gether  with  the  guns,  pistols,  and  the  clock ;    insisting  that 

these  were  intended  by  the  bequest  of  the  household  goods 
and  implements  of  household,  that  they  were  goods  in  the 
house,  and  necessary  for  the  maintenance  of  the  family. 

Lord  Chancellor.    These  things  which  are  victuals,  and 

whose  use  is  in  their  consumption,  cannot  in  their  common 

natural   sense  be  taken  to  be  household  goods,  and  pass 

under  that  denomination ;  therefore,  they  do  not  belong  to 

the  widow,  but  ought  to  be  delivered  over  by  her  to  the 

executors  the  residuary  legatees  ;  neither  will  the  guns  and 

pistols  that  were  in  the  house,  if  used  in  riding  or  shooting 

of  game,  pass  to  the  widow  by  the  words  household  goods; 

though  these  may  in  some  seiise  be  said  to  be  for  the  d^ 

[  336  ]      fence  of  the  house;  but  the  clock  in  the  house,  if  not  fixed 

Where  the  uie  thereto,   shall   be  included   within  these   words   hoitsehold 

giveoto  one     goods.   Moreover  the  widow,  as  to  the  things  the  use  where^ 

For  life,  the      of  is  ffiven  her  for  life,  must  sign  an  inventory  expressing 

ceatuy  que  use     ,  .  .  1*1  1  .  1     ^     rr. 

for  life  must  these  thmgs  to  be  m  her  custody,  as  given  to  herforliie 
t<?"  *cx^°^  M^  ^^^Vy  ^^^  *^^*  afterwards  they  are  to  be  delivered,  and  remain 
ing  that  he  is    to  the  use  and  benefit  of  the  godson  Robert  Style, 

entitled  to 

these  things  for  his  life,  and  that  afterwards  they  belong  to  the  person  in  remainder.  SeeToL  I 

case  1. 

The  next  question  was,  touching  the  annuity  of  40/.  per 
annunij  given  by  this  will  to  the  widow  for  her  mother's 
life,  charged  upon  the  residue  of  the  personal  estate ;  and 
here,  forasmuch  as  the  personal  estate  was  liable  to  be  in  a 
short  time  wasted,  (possibly  by  the  husbands  of  the  wives  to 
whom  the  testator  gave  the  residue)  and  the  widow  by  that 
means  to  be  deprived  of  the  benefit  of  this  annuity,  which 
the  testator  intended  should  be  duly  secured,  and  paid  to  her 
quarterly  for  her  maintenance  in  all  events ;  therefore  it  wai 
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^  that  the  husbaiids  of  the  ^res  should  give  iomo    SLAinriNa- 

ftar  the  payment  of  the  same!.    .  ^* 

wt  whuji.  it  waa  laid^  that  there  was  no  reason  the 

NTS,  whom  the*  testator  thought  fit  to  intrust  without 

vterms  on  them,  should  be  compelled  to  give  any  se- 

to  the  widow;  but  that^  as  he  had  freely  intrusted 

she  should  do  so  too,  especially  in  this  case,  where  it 

i  appear,  that  they  or  their  husbands  had  committed 

ATier  of  embezzlement  or  conversion  of  the  goods. 

i  Chancellor.     Generally  speaking,  where  the  testator  d^"^*T*^ 

fit  to  repose  a  trust,  in  such  case,  until  *  some  breach  quire,  that  the 

trust  be  shewn,  or  at  least  a  tendency  [B]  thereto,  ^vc  security, 

irt  will  continue  to  intrust  the  same  hand,  without  ^^  i«  not  usual 

-  ,  .^        1  »         ,  1  for  the  court 

for  any  other  security,  than^  what,  the  testate  has  re-  to  insist  on  it, 
(y) :  but  here  the  testator  bimsdf  has  charged  the  re-  ^ulVhavfour- 
>f  his  per^nal  estate  with  this  annuity,  which  he  but  where  one 
intended  should  be  duly  and  quarterly  paid;  and  as  the^esiduYo? 
ate  appears  to  consist  of  some  bonds  or  securities,  let  ^^^  personal 

estate  with 

urt  thereof,  be  brought  before  the  Master^  as  maybe  40/.  per  annum 
at  to  preserve  this  annuity  of  40/.  per  annum  tor  the  J^  pa'd^l^uar*^ 

terly,  the  exe- 
^  cutor  was  or- 

ttiug  before  the  Master  sufficient  in  bonds  and  securities  to  be  set  apart  to  secure  this 

[  *337  ] 

her  thing  insisted  upon  on  behalf  of  the  defendant  An  husband 
ow  was,  that  the  testator  allowed  his  first  wife  to  dis-   J^^d^^ft^  mV 

OW8  the  wife  for  her  separate  use,  to  make  profit  of  all  butter,  eggn,  pigs,  poultry, 

beyond  what  is  used  in  the  family;  out  of  which  the  wife  saves  100/.  which  the 

xnrrows,  and  dies;  the  court  will  allow  this  agreement,  to  encourage  the  wife's 

and  the  wifr  shall  come  in  a  creditor  for  this  100/.,  especially  there  being  no  defect 

Co  pay  debts. 

lee  vol.  2.  163.  Batten  v.  Eamley.  And  yet  we  find,  that  the  spiritual 
IS  sometimes  refused  to  grant  the  probate  of  a  will  to  an  executor,  who 
I  reputed  a  person  of  no  substance,  and  absconded  for  debt,  until  he 
ive  security  for  a  due  administration  of  the  assets ;  nnder  pretence,  that 
:ie8,  which  were  considerable,  were  in  danger  of  being  lost :  and,  that 
;ht  as  well  reject  an  executor,  where  he  declines  giving  such  security,  as 
e  refuses  to  take  the  oath  of  due  administration,  which  is  the  common 
But  the  court  of  King's  Bench  has  in  such  case  enforced  the  granting 
t>bate  bj  a  peremptory  mandamus.  From  the;  author's  manuscript  re- 
he  case  of  Tlie  King  v.  Uaynes.    See  also  Salk.  299.  S.  C. 


\ry/br  V.  Alleny  2  Atk.  213*     many  ib.  143  n.     Scott  v.  Bechery  4 
I  Ves.  4.     Middleton  v.  Dods'     Price  346.      Langley  v.   HawkCy   5 

¥es.  266.    Howard  v.  Pa-    Mad.  46. 
^d.  142.    Gladdon  v.  Stone^ 

t2 
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Slannino    pose  and  make  profit  of  all  such  butter,  ^gS^y  poultry,  pie 
^*  fruit,  and  other  trivial  matters  arising  from  the  said  far> 

(over  and  besides  what  was  used  in  the  family)  for  her  o^ 
separate  use,  calling  it  her  pin-money  ;  and  upon  the  deal! 
of  the  first  wife,  and  until  the  testator  married  the  defendant 
Style,  the  testator's  sister  the  defendant  Felling  keptlw 
house,  and  had  the  same  allowance,  which  was  also  coo- 
tinned  to  the  defendant  the  widow,  after  her  marriage,  bjr 
way  of  pin-money;  and  it  was  proved  in  the  cause,  thathn 
[  338  ]      husband,  whenever  any  person   came   to   buy  any  fowls, 
pigs,  &c.  would  say,  he  had  nothing  to  do  with  those  things, 
which  were  his  wife's;  and  that  he  also  confessed,  that 
•  having  been  making  a  purchase  of  about  1000/.  value,  and 

wanting  some  money,  he  had  been  obliged  to  borrow  lOQ/. 
of  his  wife  to  make  up  the  purchase-money ;  therefore  now 
the  widow  claimed  to  be  paid  this  100/. 

To  which  it  was  answered,  that  here  was  no  deed  touching 
this  agreement,  nor  any  writing  whatsoever,  whereby  to  raise 
a  separate  property  in  a  feme  covert,  which  was  what  the 
law  did  not  favour ;  that  it  was  no  more  than  a  conniTance 
or  permission,  that  the  wife  should  take  these  things,  and 
continue  to  enjoy  them  during  his  (the  husband's)  pleasure, 
which  pleasure  was  determined  by  his  death ;  besides,  this 
agreement  being  after  marriage,  was  but  a  voluntary  one,  for 
which  a  court  of  equity  usually  leaves  the  party  to  take  his 
remedy  at  law ;  and  that,  in  truth,  the  husband's  borrowing 
this  100/.  of  his  wife,  was  no  more  than  borrowing  his  own 
money. 

But  the  Lord  Chancellor  decreed,  that  the  widow,  the  d^ 
Cendant,  was  well  entitled  to  come  in  for  this  100/.  as  a  cre- 
ditor before  the  Master ;  observing,  that  the  courts  of  eqnitf 
have  taken  notice  of  and  allowed  feme  coverts  to  have  «q>»- 
rate  interests  by  their  husband's  agreement  (x) :  and  this 
100/.  being  the  wife's  savings,  and  here  being  endenoe  that 
the  husband  agreed  thereto,  it  seemed  but  a  reasonable  en- 
couragement to  the  wife's  frugality,  and  such  agreement 
would  be  of  little  avail,  were  it  to  determine  by  the  husband's 
death;  that  it  was  the  strongest  proof  of  the  husband's 
consent,  that  the  wife  should  have  a  separate  property  io 


(x)  Waller  v.  Hodge,  %  Swan.  105.    vol.  125.  and  Bennet  v.  Dam,  ante^^ 
and  see  Harvey  v.  Harvey,  ante,  1     vol.318. 
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money  arising  by  these  savings,  in  that  he  had  applied    Slannino 

ter,  and  prevailed  with  her  to  lend  him  this  sum ;  in  *^* 

ji  case  he  did  not  lay  claim  to  it  as  his  own,  but  sub«-      r  33g  -x 

ed  to  borrow  it  as  her  money. 

herefore,  and  especially  as  here  was  no  creditor  of  the 

and  to  contend  with,  it  was  ordered,  that  the  wife 

Id  be  allowed  to  come  in  for  this  100/«  as  a  creditor  be- 

the  Master :  and  the  court  cited  the  case  of  Calmady  So  where  the 

-,-_  ,,.,  11        husband  a- 

umadyj  M^re  there  was  the  like  agreement  made  be-  greed,  that 
t  the  husband  and  wife,  that  upon  every  renewal  of  ^J^o*nS^ 
ise  by  the  husband,  two  guineas  should  be  paid  by  neaBofereiy 
enant  to  the  wife,  and  this  was  allowed  to  be  her  sepa*  ^^\  «  iJmT 
money.  ^^^  '^*  ^'**" 

'  band, beyond 

the  fine  which  the  husband  received ;  this  was  allowed  to  be  the  wife's  separate  money. 


The  LADY  COX's  Case.  Case  88. 

Charles  Cox,  a  brewer  in  Southwark,  having  a  wife  Sir  Joseph 
lived  for  some  time  separate  from  him,  nuide  his  ad-      Jekyll, 

les  to  a  young  woman  in  order  to  marry  her,  who  at  ??**«' t?^ 
h^  against  the  approbation  of  her  friends,  consented  to 

J  him.    Accordingly  they  were  married;  but  the  young  i82?pL  6. 

UA  had  no  manner  of  notice  that  Sir  Charles  Cox  had  ^^'  P*:  ^^• 

A.  having  a 

former  wife  then  living.  wife  who  lived 

separate  from 
fterwards  courted  and  married  another  woman,  who  knew  nothing  of  the  former  wife'e 
dive  :  but  it  being  discpvered  to  the  second  wife,  that  the  former  was  alive,  A.  in  order 
rml  with  the  second  wife  to  stay  with  him,  some  years  afterwards  gave  a  bond  to  a  trus- 
the  second  wife,  to  leave  her  1000/.  at  his  death,  and  died,  not  leaving  assets  lo  pay  his 
contract  debts ;  if  this  bond  had  been  given  immediately  on  the  discovery,  and  they 
xtcd  thereupon,  it  had  been  good ;  but  being  given  in  trust  for  the  second  wife,  after 
ime  as  she  knew  the  first  wife  was  living,  and  to  induce  her  to  continue  with  A.;  this  was 
than  a  voluntary  bond,  and  decreed  to  be  postponed  to  all  the  simple  contract  debts. 

me  time  after  the  marriage,  it  was  dbcovered,  that  Sir 
les  had  another  wife  then  living,  which  gave  great 
»le  and  uneasiness  to  this  second  wife ;  but  she  having  [  340  3 
iliged  her  friends  by  the  marriage,  and  Sir  Charles  tell- 
er, that  his  first  wife  was  in  years,  very  infirm,  and  not 
f  to  live,  and  that  in  case  he  should  survive  such  first 
he  would  marry  her :  this  lady  was  prevailed  upon  to 
nue  to  cohabit  with  Sir  Charles;  and  about  five  or  six 
I  aftelrwards,  Sir  Charles  gave  a  bond  to  a  trustee  of  the 
id  wife,  to  leave  her  10002.  at  his  death ;  and  Sir  Charles 


840  De  Term.  S  Michaelis,  1734. 

Lad  J  Cox's  Boon  after  dyings  Qie  plaintiff^  the  liidy,  'brought  her  bill 

Case.        ^jjjg  IQOO/. ;  and  there  happening  to  be  a  deficiency  of  »i 

to  pay  the  simple  contract  debts,  the  question  now  ^ 

whether  this  1000/.  thus  secured  by  bond  should  take  pi 

of  the  simple  contract  debts  ? 

It  was  insisted  for  the  plaiiKtiff,  that  she  was  an  hnioc 

young  lady^  greatly  .injured  by'  Sir  Charks  Cox,  who  p 

tending  to  be  a  sin^e  man,  and  having  made^hb  addiesi 

as  such,  had  drawn  her  in  to  marry  him  mtiiout  the  In 

notice  or  suspicion  that  he  was  a  married  man  ;  that  all:  t 

compassion,  imaginable  was  due  to  a  lady  thus  betrayed,  % 

might  have  maintained  an  action  at  law  for  this  vayjafy 

which  case,  supposing  the  1000/.  in  question  had  beea'givi 

by  the  jury  for  damages,  it  had  been  but  just ;  aod  if.  so, 

was  surely  no  less  just  in  the  husband  to  give  her  a  bondf 

the  like  sum. 

The  Master  of  the  Rolls  took  time  to  consider  of  the  cas 

and  at  length  gave  judgment,  that  this  bond  should  be  po6 

poned  to  all  the  simple  contract  debts  owing  by  Sir  Charl 

If  such  bond      Cox.     His  Honour  admitted,  that  if  the  bond  had  beengif« 

to  the  Mcond    upou  the  first  discovery  that  Sir  Charles  was  married  to 

wife  as  a  re-  former  wife  then  living,  and  by  way  of  recompence  for  th 
competicc  for  -  A  i     \ 

the  injury  *  injury,  and  thereupon  Sir  Charles  and  this  gentlewonw 
thereupon  she  ^*^  parted,  this  had  been  a  just  bond,  and  for  a  meritorioi 
had  left  A.;  it  consideration ;  but  that  in  the  present  case  the  bond  was » 

had  bftcn  & 

good  bond,  given  until  five  or  six  years  after  there  had  been  a  discorei 
and  to  be  paid   q{  ^q  former  marriage,  which  made  it  reasonable  to  think 

before  any  ,  . 

simple  con-      was  given  by  Sir  Charles  to  this  lady,  rather  to  induce  h 

^^*SAi  ^     ^  continue  to  live  with  him,  than  upon  any  other  moUv< 

in  which  case  the  bond  would  be  worse  than  a  volunta 

one ;  for  then  it  would  be  given  for  a  wicked  consideratio 

that  of  her  living  in  adultery  with  Sir  Charles  ;  and  this  m 

fortunate  lady,  whatever  tliC  consequence  had  been,  oughts 

have  left  Sir  Charles ,  aftei:  she  had  fully  discovered  he  had 

former  wife  living ;  that  if  such  bond  had  been  given  to 

,     lawful  wife  after  marriage,  this  had  been  a  voluntary  boo 

(a)  Ante,  222.  and  (a)  void  against  creditors ;  much  more,  when  given 

one  who  was  no  wife,  and  upon  such  an  illicit  considei 

tion.  (1) 

'.1.  I  I        till.        ».  I.I.  - 

(1)  Reg.  Lib.  1734;  fol.  113,  by  th£  2  vol.432.  Walkers.  Perkins^  3Bi 
name  of  North  v.  Cox.  Et  vide  A/ar-  15G8.  Priest  v.  Parrot^  2  Vci.l^ 
ehioneu  of  Anriandaie  v.  Harrisy  ante, 


m  Term.  S:MiehaeU$,  1734.  341 


THE  CASE  OF  THE  CREDITORS  OF  SIR  Cw «». 

CHARLES  COX.  (1) 

OTHBR  part  of  this  case  was  reserved  for  the  further  con-   ^ 'J  J <>»»■ 
eration  of  the  court,  and  was  as  follows :  Master  of 

ib  Charles  Cox  possessed  of  a  term  for  years  made  a  mort-    the  Rolls. 
;e  thereof^  and  died  possessed  of  the  equity  of  redemption  2  Eq.  Ca.  Ab. 
the  said  mortgage,  and  leaving  greater  debts  due  from  bim  ^^  ^j'  2^'  22. 
bis  deatb  than  his  estate  would  extend  to  pay.     Where-  469.  pi.  21, 22. 
)n  the  question  was,  whether  this  mere  equity  of  redemp-  of  a  tern  for 
D  was  *  only  equitable  assets,  and  distributable  equally  ^*"*j?*'^ 
)  ratOy  among  all  the  creditors,  without  regard  to  the  de-  dies,  leaTing 
le  or  quality  of  their  debts;  or  whether  it  should  be  applied  bond'tod* 
a  course  of  administration ;  in  which  last  case  the  bond  •ome  ^7  «^- 
ditors  would  swallow  up  all  the  assets,  without  leaving  the  equity  of 
f  thing  for  the  simple  contract  creditors.  T^SJ^Si!* 

Bet8>  and  Bball  be  liable  to  all  tbe  debti  equally. 

hnd  his  Honour,  after  time  taken  to  consider  of  it,  deli-  [-  *d43  ] 
ed  his  opinion  with  solemnity:  that  this  equity  of  re- 
aption  was  equitable  assets  only,  the  mortgage  being  for- 
led  at  law,  and  the  whole  estate  thereby  vested  in  the 
rtgagee ;  and  it  being  now  become  precarious  and  doubt* 
,  whether  it  would  prove  worth  redeeming ;  also,  for  that 
juantwn  of  the  money  due  on  the  mortgage  was  uncer- 
1^  forasmuch  as,  when  the  executors  of  the  mortgagor 
uld  be  admitted  to  redeem,  they  must  pay  costs,  which  in 
dty  are  considerable;  so  that  it  cannot  now  be  known 
at  the  surplus  money  on  the  redemption  would  amount  to 
)n  the  account  taken.  Wherefore  this  right  of  redemption 
ng  barely  an  equitable  interest,  it  was  reasonable  to  con- 
ue  it  equitable  assets,  and  consequently  distributable 
longst  all  the  creditors  pro  ratUy  without  having  respect  to 
i  degree  or  quality  of  their  debts ;  all  debts  being  in  a  con- 
entious  regard  equal,  and  equality  the  highest  equity;  ac-  (^3  seei  Vera, 
•dingly  it  was  (a)  so  decreed.    But,  i^^dSh'^id* 

I)  The  title  of  the  cause  was,  jS]p0fi*  as  it  appears  by  the  Register's  book, 

^i  Coxj  Reg.  Lib.  B*  1734.  fol.  113.  that  Biffin  was  the  maiden  name  of  Sir 

was  probably  the  same  cause  as  Ckark9*i  SDConfd  wife. 
ncer  t.  Biffin jClitd.  in  2  Atk.  291. 
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The  Case  of  Secondly,  The  court  declared^  that  where  a  bond 
the  ^^^^'  ji.,  but  taken  in  the  name  of  B.  in  trust  for  A.,  and 
C.  Cox.  ^^^  must  be  paid  (1)  in  a  course  of  administratioi 
But  where  a  such  case  there  can  hardly  be  any  dispute  touc 
to  R  in?ru8t  ^wintum  of  the  debt,  seeing  the  ♦  principal,  interest 
for  A.who  dies;  the  costs,  must  be  paid  to  the  obligee  in  the  bond ; 
onthe  bond  in  the  Other  case,  the  costs  must  be  paid  by  the  part 
•hall  be  paid  in  ^  redeem.     For  the  same  reason,  if  a  term  for 

a  course  of  ad-  ,  -  . 

ministration ;    taken  in  the  name  of  B.y  in  trust  for  A.,  this,  on  ' 

termVoryeara  ^^ -^'  ^^^  cestuy  que  trust j  will  be  legal  assets  ;  for 
to  B.  in  trust    right  to  the  thing  is  plain ;  and  if  the  trustee  conU 
r  ♦343  ]     TOXL&ty  prima  facUy  do  it  on  the  peril  of  paying  costs 
If  a  bill  be  Thirdly,  The  court  apprehended,  that  if  a  simple 

il'^^ull!!  *     creditor,  on  behalf  of  himself  and  the  rest  of  the 

simple  con-  ' 

trart  creditor,  were  to  bring  a  bill  and  obtain  a  decree,  that  he  ant 
himself  and  of  the  creditors  should  come  in  before  the  Mastei 
the  rest  of  the  pj^jj  jjj  their  debts ;  and  that  an  advertisement  be  i 

creditors  of        ^  -        ,  y  i         i  i. 

J.  s.  to  be  paid   Gazette  for  that  purpose :  here  any  bond  creditor  c 

aad'there'is  a   ^^  ^^^  ^^^^  ^^  *^^  decree  should  be  paid  only  pro  ; 
decree,  that      the  simple  contract  creditors  ;  for  his  coming:  in 
and^he'rest     Submission  to  the  decree.   And  this  was  thought  to 

ofthecrcdi-      But,  ^ 

tors  shall  come  ' 

before  the  Master  and  prove  their  debts ;  bond  creditors  coming  in  under  the  dec 

paid  no  more  than  a  proportion  with  the  simple  contract  creditors. 

Fourthly,  TTie  court  inclined  to  hold  further,  thj 

bond  creditor  would  lie  by,  having  notice  of  the  de 

advertisement  in  the  Gazette,  (notwithstanding  eve 

Also,  if  a  bond  in  many  cases  obliged  to  take  notice  of  a  lis  pent 

ui^ilthewe-    after  such  lying  by,  should  bring  his  action  at  la^ 

cutor  has  paid  the  executor  or  administrator  of  the  obligor;  thou| 

assets  under     the  latter  may  not  be  able  to  defend  himself,  yet  hi 

•half  U  sSms*  thought  that  in  this  case  an  equity  would  arise  in 

be  bound  to      such  cxccutor  or  administrator,  and  of  the  simph 

with  the  Sim-    creditors,  to  compel  the  bond  creditor  to  come  in  a 

pie  contract      ^f  ^  proportion  of  his  debt  rateably  with  the  simph 

'    [  ^**^  ]     creditors.  (2)     But  however  strongly  his  Honour  ii 

be  of  this  opinion,  he  said,  it  was  no  part  of  his  j 
Nevertheless  he  declared,  he  should  always  do  his 
extend  the   rule    of '  distributing    equitable    asset 
amongst  all  creditors.    See  2  Fiern.  435.    Shephart 

(1)  Wilson  V.  Fielding,  2  Vem.  763.    Morricc  v.  Bank  of  England 

(2)  As  to  the  third  and  fouitb  points    Tal.  217. 
hu  been  since  settled  otherwise,  vide 
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resolution  was  communicated  to  me  by  the  Master  of   Case  of  the 

[lb  himself,  Jan.  17,  1734.(1)  ^f®^^"  ^^ 

Sir  C«  Cox* 


\t  the  heariDg  of  the  causes  of 
r.  Coxj  and  Spencer  ▼.  Cox^  in 
734,  it  was  ordered,  (amongst 
lings)  that  in  taking  the  accounts 
directed,  the  Master  should  dis- 
1  which  were  legal  and  which 
qnitable  assets  of  Sir  Charles 
ind  that  such  as  were  legal  assets 
be  applied  in  a  course  of  admi- 
m,  and  such  as  were  equitable 
be  applied  pari  passu  in  paying 
ator^s  debts  not  satisfied  out  of 
1  assets,  but  such  of  the  creditors 
id  receive  any  satisfaction  out  of 
il  assets,  were  not  to  receive  any 
o wards  satisfaction  of  the  re- 
r  of  their  debts  out  of  the  equi- 
sets,  until  all  the  other  creditors 
aid  testator  (except  Hintoftj  and 
?,  who  was  the  second  wife  of 
irles  Coxy  as  above-mentioned) 
rat  of  the  equitable  assets  receive 
I  satisfaction  of  their  respective 
y  much  as  would  make  them  up 
1  proportion  to  their  respective 
^ith  the  creditors  who  had  re- 
rat  of  the  legal  assets ;  and  the 
ration    of    costs   was   reserved. 


Reg.  Lib.  B.  1734.  fol.  113.  No  far- 
ther order  (except  the  confirmation  of  a 
separate  report)  appears  to  have  been 
made  in  these  causes  until  HiL  Termy 
1740.  when  the  Master's  general  re- 
port was  confirmed.  Reg.  Lib.  B. 
1740.  fol.  125, 134.  Upon  looking  into 
the  Master's  report  it  appears,  that  the 
only  two  creditors  being  in  equal  degree, 
the  Master  declined  to  distinguish  which 
were  legal,  and  which  were  equital&le 
assets.  So  that  the  point  was  not  in  fiict 
determined.  Hartwell  v.  Chittersj 
Amb.  308.  rests  wholly  on  the  supposed 
authority  of  this  case.(j7)  On  the  other 
hand  it  has  been  decided  that  chattels, 
whether  real  or  personal,  mortgaged  or 
pledged  by  the  testator,  and  redeemed 
by  the  executor,  shall  be  assets  at  lam 
in  the  hands  of  the  executor,  for  so  mach 
as  they  are  worth  beyond  the  sum  paid 
for  their  redemption,  though  recoverable 
only  in  equity .  Hawkins  v.  LaweSj  1 
Leo.  155.  Harcourt  V.  Wrenham^  or 
Harwood  v.  Wraymany  Moore  858.  1 
Roll.  Rep.  56.  1  Brownl.76.  1  Roll. 
Ab.  920.  Alexander  v.  Lady  Graham^ 
1  Leo.  225. 


See  also  in  Sharpe  v.  Earl  of  Bayley,  J.  cites  those  cases  as  authority; 

rough,  4  Yes.  541.  the  Solicitor-  though  as  the  equity  of  redemption  in 

I  (Jditford's)  remarks  upon  the  Clay  v.  Willis  was  of  a  freehold  estate, 

al  case,  and  Hartwell  v.  Chitters*  the  point  as  to  leasehold  estates  did  not 

Clay  V.  Willis^  1  B.  &  C.  372.  come  in  question. 
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Case  90.  LOYD  ET  UX'  ET  AL'  v.  SPILLET  £T  AL'. 


Ix>rd  John  Stamp^  uncle  of  the  two  plaintiffs  the  feme  covei 

Chancellor  geised  in  fee  of  a  considerable  real^  and  possessed  of  a  gr 

Talbot.  p^^gQual  estate,  made  his  will  dated  the  29th  of  Marchj  171 

24L  pi.^0.  And  thereby  devised  all  his  real  and  personal  estate  to  1 

75^^  i^-25-  defendant  SjAllet,  and  another  trustee,  (since  dead)  th 

his  real  and  heirs,  executors,  and  administrators,  in  trust  to  pay  15/.  j 

to  rnStecs^^  O'tinum  a-piece,  to  the  plaintiffs  his  two  sisters,  (the  wives 

their  bein  and  the  Other  plaintiffs)  for  their  lives,  and  after  some  pecunis 

SSS^to'piy*  legacies  thereby  given,  then  in  trust,  as  to  the  surplus,^ 

15/.  perannum  fhose  persons  thcU  are  commonly  called  Dissenting  MiniiU 

tiA  his  two  particularly  35/.  per  annum^  to  the  dissenting  minister 
SSrU^and  ^^^^^gy  ^^  Berks,  the  like  annuity  to  the  dissenting  miniBt 

after  sereral  at  Warehamy  the  like  ♦  to  him  at  fFey mouth,  in  Dorsetshir 

MT^ns'in  ^  &nd  gave  300/.  a-piece  to  the  defendant  the  trustee,  and  tl 

tenstforthe  other  trustee  deceased,  and  20/.  per  annum  to  each,  whi 

dissenting  mi-  ,  ' 

nisters  at         they  took  care  in  executing  the  trust. 

Reading,  &c. 

and  gives  300/.  legacies  to  bis  trustees.  Afterwards  the  testator  by  two  deeds  of  a  snbseqiK 
date  eoDveys  aUhis  real  estate,  and  makes  a  gift  of  bis  personal  estate  to  the  use  of  the  m 
tmstees  and  their  heirs,  &c.  proviso  both  deeds  to  be  void,  on  bis  tender  of  10«.  totbei 
There  was  also  a  proviso  in  the  will,  that  if  the  sisters  disputed  the  will,  they  should  fbrf* 
their  annuities.  Testator,  after  be  had  executed  the  deeds,  still  kept  the  same  in  his  own  ci 
lody.  The  trustees  .refuse  paying  the  sisters  their  annuities,  who  thereupon  bring  their  M 
insisting  that  the  deed  had  revoked  the  will ;  and  that  there  was  a  resulting  trust  for  then 
heirs  at  law ;  or  at  least  that  they  (the  sisters)  were  entitled  to  their  15/.  per  annum  annuiti 
The  defendant  insisted  on  the  jplaintiflTs  having  forfeited  their  annuities ;  decreed  that  the  i 
nuities  should  be  paid  to  the  two  sisters  the  plaintiflfs,  but  the  surplus  to  go  to  the  disseoti 
ministers. 

[  ♦345  ]  Afterwards  by  a  deed  of  a  subsequent  date  to  the  will,  1 
testator  conveyed  all  his  real  estate  unto  and  to  the  use 
the  said'tnwtees  and  their  heirs,  with  a  proviso  to  be  vc 
on  tender  of  10*.  And  by  another  deed  of  the  same  date 
granted  all  his  personal  estate  to  the  same  trustees,  to 
void  also  on  tender  of  the  like  sum  of  10s.  both  which  s 
deeds  the  testator  kept  in  his  own  custody,  and  soon  ai 
died. 

TTie  trustees  for  some  time  paid  the  15/.  a-piece,  to  ej 
of  the  testator's  sisters  ;  but  afterwards  refused  to  contu 
the  payment  thereof,  and  did  likewise  refuse  to  pay  an] 
the  dissenting  ministers ;  but  received  the  rents  and  pro 
of  the  premises  to  their  own  use. 

The  two  sisters  and  their  husbands  brought  this  bil] 
cquitjr  against  the  surviving  trustee,  insisting  that  the  d 
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conveyance  of  the  real  estate^  and  the  deed  of  ^ft  of  tlie       IjOyd 
personal  estate  /being  subsequent  to  the  wiU^  did  plainly     ^     ^' 
revoke  vucfa  will )  and  .the  conveyance  and  deed  being  urolun- 
tsury,  without  any  consideration,  and  the  defendant  being 
intended  to  be  but  a  trustee,  a  resulting  trust  must  arise  for 
tbe  plaintiffs  the  beirs  >at  law|  which  was  said  ta  be  still 
much  the  stronger,  in  that  the  plaintiffs  having  inquired  by 
tke^  bin,  whether  the  testator  Stamp  intended  the  premises 
ihould  be  to  the  use  of  the  defendant,  or  that  the  defendant 
and  the  other  trustee  deceased  should  receive  the  profits  for 
their  own  benefit ;  the  defendant  in  his  answer  had,  said^  he 
could  not  tell  whether  the  said  Stamp,  the  testator,  did  or     [  S46  } 
did  not  so  intend:  and  the  plaintiffs  having  prayed  by  their 
biU^  that  tf  the  court  should  be  of  opinion  they  were  not  in- 
titled  to  a  resulting  trust  in  the  whole  estate ;  that  in  such 
case  they  might  at  least  be  decreed  their  arrears  of  that  small 
annuity  of  \bL  per  annum  a-piece:  the  defendant  in  his 
answer  thereto  had  insisted  on  there  being  a  clause  in  the 
ivill,  that  if  the  testator's  heir  at  law  should  dispute  the  will, 
then  they  should  forfeit  their  annuities ;  and  submitted  it  to 
the  court,  whether  the  plaintiffs  had  not  by  prosecuting  this 
their  suit  forfeited  their  said  annuities. 

The  Lord  Chancellor  declared,  he  very  much  disliked  the 
defence  that  had  been  made  in  controverting  the  payment  of 
these  small  annuities  of  15/.  per  annum  a-piece  to  the  wives 
of  the  plaintiffs,  and  insisting  that  they  were  forfeited  by 
this  their  bill  {z) ;  and  observed,  that  the  testator  plainly  in- 
tended the  annuities  of  15/.  per  a?inum  a-piece,  to  the  plain- 
tiffs his  sisters  and  coheirs ;  and  that  the  surplus  of  his  estate 
should  go  to  these  dissenting  ministers;  that  the  defendant's 
own  answer  made  it  appear  evidently  that  he  was  designed 
to  be  but  a  bare  trustee ;  and  the  rather,  for  that  a  liberal 
kgacy  of  200/.  and  likewise  the  20/.  per  annum  salary  were 
^owed  to  the  defendant ;  that  the  subsequent  conveyance 
of  the  land,  and  deed  of  gift  of  the  goods,  were  not  de- 
signed to  prejudice  the  charity  for  the  dissenting  ministers,  whereasub- 
"^t  to  strengthen  it ;  and  it  was  a  further  arfi^ument  of  the  "qucnt  ccn- 
^tention  of  the  testator,  that  the  defendant  should  not  have  not  reyoke  a 
''^e  premises  to  his  own  use,  inasmuch  as,  after  the  deeds  of       ' 
*^  land  and  goods  were  executed,  still  they  were  kept  in  the 
^^tody  of  the  testator ;  so  that  as  the  deeds  were  intended 


(«)  See  IVebli  t.  IVebb^  ante^  1  vol.  130. 

2 
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LoTD       only  by  way  of  trust  in  the  trustees^  it  was  more  reasonab! 
^*  to  establish  this  trust  on  the  foot  of  the  wilL 

r  ^St^'         And  with  regard  to  the  annuities ;  his  Lordship  decree 
A  tnittae  mb-  ^^^^  ^^^  arrears  and  growing  pajnnents  thereof  belonged 
behayini him-  tjjg  plaintiflEs,  who  were  entitled  also  to  their  costs; 

■elf,  ordered       ,  ,   .  t     %         -,  •   i  * 

to  pay  coiu     though  it  was  prayed,  that  these  costs  might  come  out  of 
^k/t!^d^  estate,  (which  the  defendant  urged  would  be  the  same  ben^ 
not  out  of  the  fit  to  the  plaintiffs)  yet  the  court  denied  it,  as  tending 
^  lessen  the  charity,  and  said,  the  defendant  the  trustee  1l 

made  so  ill  a  defence,  as  not  to  have  deserved  the  least  favo 

by  this  decree.  (1) 


(1)  Bill  dUmiBsed  as  to  every  thing  Atk.  148.    Et  vide  AdUngton  y.  Ca 

but  the  payment  of  the  annuities,  Reg.  3  Atk.   141.       Attorney  ^General 

Lib.  a  17S4.  fol.  74.     Affirmed  on  a  Cock^  2  Vez.  «7S.  Cy) 
rehearing  before  Lord  Hardwicke^  2 


O)  Edwards  ▼.  Pike^  1  Eden.  267.   Boson  ▼•  Iftaihamy  1  Eden.  508.    1  C 
10.   Muckleston  v.  Brown^  0  Yes.  52. 


I"* 


Be  Term.  S,  HU.  1734.  3*» 


DK 
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HARRIS  V.  POLLARD  ET  AL'.  Case  91. 

\JpoN  a  bill  of  revivor,  one  of  the  defendants  by  his  answer   Sir  Joseph 
insisted,  that  the  plaintiff  was  not  entitled  to  revive ;  but  this     Jektll, 
being  insisted  on  by  the  answer  only,  and  not  by  way  of    ^J**p  ^,®^ 
plea  or  demurrer,  upon  my  moving  at  the  Rolls  that  pro- 
ceedings might  stand  revived,  his  Honour  granted  the  mo-  2.^.4.*^ 
tion,  havins:  at  the  same  time  spoken  with  the  recrister  Reviror. 
touching  the  practice.   Though  I  apprehended  that  the  prac-  ant's  time  for 
tice  of  reviving  proceedings  was  only  upon  the  defendant's  ^t^^Tcourt 
time  for  answering  being  out,    or  upon  the  defendant's  will  order  pro- 
^nsMrering  and  not  opposing  the  revivor.     However,   his  ^v^  so 
Honour,  when  he  granted  my  motion,  said,  the  plaintiff  ought  t^o«sr*»  the  ^- 
^  shew  he  had  a  good  title  to  revive ;  otherwise  at  the  hear-  answer  insists 
^g  of  the  cause  he  might  happen  to  take  nothmg  by  the  suit.  tiff\s' n^o?«-" 

^^«d  to  rerire ;  for  this  ought  to  be  shewn  either  by  plea  or  demurrer;  but  if  in  such  case  it 
spears  at  the  hearing  that  the  plaintiff  had  no  title  to  revire,  he  cannot  have  a  decree. 


^^>tlLANDO  HUMPHREYS,  ESQ.   AND  HELLEN  HIS      [  349  ] 
WIFE  V.  SIR  WILUAM  HUMPHREYS,  BART.  Case  92. 


B  bill  was  brought  by  the  plaintiff  Orlando  Humphreys,        Lord 
I  Hellen  his  wife,  against  his  father.  Sir  William  Hum--    Chancellor 
f^Areys,  Bart,  for  an  account  of  the  personal  estate  of  Colonel     Talbot* 
'^^^€mcashirey  deceased.  ?-r^*?";^*'* 

-m  ^,  '  1/U.    pi.  20. 

^Y     f    ^*    rartiea.    In  a  hill  for  an  account  qf  the  personal  estate  of  J.  S.,  though  the  person 
^^^  Ji^u  A  riffht  to  administer  to  J.  S.  be  a  party,  yet  this  is  not  sufficient,  without  adminis- 
'^        actually  taken  out. 
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HuMPHRiTs      Colonel  Lancashire  by  his  will  gave  10,000/.  to  his  wife 
^'  Hellen,  also  10,000/.  to  his  daughter  and  only  child  Hellen^ 

PHRETs.  *"^^  ^^^  some  other  legacies,  disposed  of  the  surplus  of  his 
personal  estate  in  manner  following :  one  third  to  his  wife, 
the  remaining  two-thirds  to  his  daughter,  and  made  his  wife 

and  his  brother Lancashire,  executors  of  his  will,  and 

died. 

The  defendant,  Sir  William  HumphreySj  married  the 
widow  of  Colonel  Lancashire^  and  some  time  after  the  plain- 
tiff Orlando  Humphreys  married  Hellen  his  only  daughter; 
upon  which  intermarriage  the  defendant,  Sir  William,  made 
an  ample  settlement  upon  his  son  the  plaintiff,  Orlando 
Humphreys,  and  Hellen  his  wife ;  but  afterwards  the  plain- 
tiff falling  out  with  his  father,  brought  this  bill  against  him 
for  an  accoimt  of  the  personal  estate  of  Colonel  Lancashire: 
at  the  time  of  bringing  which  bill,  Hellen  the  widow  of 
Colonel  Lancashire,  and  afterwards  the  wife  of  the  defend- 
ant Sir  William,  was  dead,  and  the  brother  of  Colonel  Lan-^ 
cashire  was  dead  also;    so  that  there  was  no  executor  or 

r  550  "1  administrator  of  Colonel  Lancashire,  party  to  the  bill ;  for 
which  reason  the  defendant  demurred  to  such  part  of  the 
bill  as  demanded  an  account  of  the  personal  estate  of  Colonel 
Lancashire  ;  which  demurrer  coming  on  to  be  argued  before 
the  Lord  Chancellor, 

It  was  insisted,  that  the  plaintiff  Hellen,  wife  of  the  plafai- 
tiff  Orlando  Humphreys,  as  she  had  a  right  to  administer  to 
her  father.  Colonel  Lmicashire,  and  in  regard,  though  any 
other  person  should  by  surprize  get  administration  to  him, 
yet  such  person  would  be  a  trustee  only  for  the  plaintiff 
Hellen  the  daughter ;  and  as  the  plaintiff  Hellen  the  daugh- 
ter, who  had  the  only  right  to  the  administration,  was  a 
plaintiff  before  the  court ;  this  was  sufficient,  and  the  court 
might  order  that  the  plaintiff  Hellen  should  forthwith  take 
out  administration  to  her  father. 

Lord  Chancellor.  There  can  be  no  account  taken  of  the 
personal  estate  of  Colonel  Lancashire,  without  making  his 
executor  or  administrator  a  party  to  the  bill ;  for  aught  ap- 
pears to  the  contrary,  there  may  be  debts  due  from  Colonel 
Lancashire,  which  may  take  up  great  part  of  the  assets ;  and 
therefore  the  administrator  of  the  colonel  must  be  made  a. 
party,  (s)  else  no  proper  account  can  be  taken ;  and  if  anjr 


(t)  Plunket  V.  PensoHj  2  Atk.  51.  Conway  t.  Stroud^  Frecnh  18& 
T.  Farfi^,  2  Mad.  101. 
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sDont  should  in  &ct  be  taken^  it  may  be  all  overhaled  Humporits 
un^  when  such  administration  shall  be  taken  out.    There-  o. 

c  [A]  allow  the  demurrer.  (1)  Hum- 

Afterwards,  to  help  thid  defect^,  the  pladntifF  Hellen,  the     r^^/T^ 
fe  of  the  plaintiff  Orlando  Humphreys^  took  out  letters  of  The  bill 
aunifltratton  to  her  fatherland  charged  the  same  by  way  of  ^^"of^^'Lj. 
lendment  to  the  bill,  baring  obtained  an  order  for  such  mem,  mattetB 
leodment.  ^^^  ^  ^^ 

Ta -which  amended  bill  the  defendant  pleaded  as  to  that  orthebni,and 
rt  thereof,  which  prayed  an  account  of  the  personal  estate  per /or  a  nnn^ 

CMonel  Lancashire,  that  the  taking  administration  was  jJ^T^^jj^^^^^ 
ibsequent  in  time  to  the  original  bill,  and  therefore  it  ought  this  wag 
►  be  charged  by  way  of  a  supplemental,  not  an  amended  Ei^yctUic 
11 ;  and  the  rather,  forasmuch  as  every  amendment,  though  P^?*  ,'*^*V*^*''" 
lade  after  filing  the  original  bill,  is  fixed  to,  and  becomes  that  such  aiat-v 
Eurt  thereof ;  so  that  the  bill  was  filed  by  an  administratrix,  chTrireSfHhaf 
tmchj  and  yet  would  appear  to  be  filed  before  the  admi-  bywiayofanp- 
istration  taken  out,  and  consequently  before  the  right  to  SmSided  iS. 
ae  commenced. 

But  the  Lord  Chancellor  with  great  clearness  (and  not 
rithout  some  warmth  in  respect  of  the  delay)  Over-ruled  (2) 
he  plea,  observing,  that  the  mere  right  to  have  an  account 
»f  the  personal  estate  was  in  the  plaintiff  Hellen  the  daugh- 
er,  as  she  was  the  next  of  kin  to  her  father  Colonel  Lanca- 
hire;  and  it  was  sufficient,  that  she  had  now  taken  out  let- 
«rs  of  administration,  which,  when  granted,  related  to  the  Where  an  cxe- 
ime  of  the  death  of  the  intestate,  like  the  case  where  an  probate,  files 
xecutor,  before  his  proving  the  will,  brings  a  bill,  yet  his  J^^'*^*  ^' 
obsequent  proving  the  will  makes  such  bill  a  good  one,  proves  the 
liougb  the  probate  be  after  the  filmg  thereof.     *  Wherefore  ^"^'nt^'^'o^^ 
is  Lordship  resented  this  plea  as  an  affected  delay,  and  held  bftcmakcstha 

,  ,.  ,  ii««  •  .i\^i  1    bill  a  (rood  one. 

iat  the  taking  out  letters  of  admimstration  might  be  charged     r  *zb*i  ] 
ther  by  way  of  supplement  or  amendment.  (3) 

f  A]  See  the  case  of  Cleland  v.  Cleland^  Precedents  in  Chancery  64.  where 
objection  of  this  kind  was  over-ruled,  and  the  making  the  wife  a  party,  who 
1  possessed  herself  of  her  husband's  personal  estate,  and  disposed  of  it,  and 
o  appeared  to  be  the  person  by  law  entitled  to  administration,  though  she 
lied  by  her  answer  that  she  had  taken  administration,  was  held  sufficient. 


1)  Reg.  Lib.  A.  1733.  fol.  402.  (3)  Sed  vide  contra  Brown  v.  Hig-^ 

5)  Reg.  Lib.  A.  1734.  fol.  210.  den^  1  Atk.  291.(3^) 


^)  Pilkington  v.  fVignail^  2  Mad.     Sed  vide  Knight  v.  Matthew$j  1  Mad. 
K     Uibome  V.  Baker,  2  Mad,  379.     566. 
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Case  93.  MALLACK  v.  GALTON. 

Lord  Ir  &  feme  before  her  marriage,  or  the  ancestors  of  a  fetn 

Chancellor  mortgage  lands,  and  the  equity  of  redemption  thereof  com 

Talbot.  ^  ^  kme  covert;  upon  a  bill  brought  by  the  mortgag^^e 

iSkmpti^^of  ^  foreclose,  the  feme  is  liable  to  be  absolutely  foreclose^ 

a  mortgage  though  during  the  coverture,  and  shall  have  no  day  given   eo 

feme  covert,  her,  or  her  heirs,  to  redeem  after  the  coverture  shall  be  de- 

Swtat"  tennmed.(l) 

band  a  biU  it  brought  to  foreclose ;  the  feme  covert  shall  be  foreclosed  absolutely,  and  shi/J 
have  no  time  to  shew  cause  after  the  death  of  her  husbacd. 

In  a  fore-  Also,  in  case  of  a  decree  of  foreclosure  against  an  infSant,        j 

an  infant,         though  such  infant  shall  have  six  months  time  after  he  comes 

tofwS^hMTsix  °^  ^^  ^  ^^^^  ^"®^  agamst  the  decree ;  yet  he  is  not, 
months  after  when  he  comes  of  age,  to  ravel  into  the  account ;  nor  is  he 
age^^to  riiew  ^^  much  as  entitled  to  redeem  the  mortgage  by  paying  wlat 
cause,  &c.  yet  ig  reported  due,  but  is  only  entitled  to  shew  an  error  in  tiie 
ravel  into  the  decree.  Both  these  points  were  clearly  laid  down  by  the 
cvcn*redeem     ^^^  Chancellor,  as  agreeable  to  the  constant  practice.  [Bj 

but  only  shew  an  error  in  the  decree. 

[B]  In  the  case  of  Lyne  v.  Willis^  heard  at  the  Rolls,  13th  of  itfoy,  1730, 
this  was  admitted  by  the  counsel  on  both  sides,  and  also  by  the  court,  to  be  the 
settled  practice,  {y) 

(1)  To  a  bill  by  the  widow  to  set  had  joined  with  her  husband  in  a  s^^' 

aside  a  decree  of  foreclosure  and  to  be  render  of  the  copyhold  estate  in  q.*'^ 

let   into    redemption,    the   mortgagee  tion,  which  was  settled  upon   heir  ^^ 

pleaded  the  proceedings  and  decree  in  jointure,  and  had  been  foreclosed.  .^^^ 

the  former  cause,  by  which  it  appeared,  the  plea  was  aUowed.     Reg.  Lil>-*^* 

that  the  present  plaintiff,  while  covericy  1734.  fol.  189.(2) 


(«)  Burke  v.  Crosbicy  1  Ba.  &  Be.         {y)  So   Bishop  of   Winchester —    ^' 
503.  Beavor,  3  Ves.  317.     IVilliamsosr^  "' 

Gordon^  19  Ves.  114. 
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FOWLER  V.  FOWLER.  Case  94. 

*ax  defeu(lant*B  deceased  husband,  in  consideration  of  a        Lord' 

larriage  then  intended,  and  afterwards  solemnized,  and  of  a  Chancellor 
Qiuiderable  portion  brought  by  the  defendant,  settled  100/.      Talbot. 

er  amum  in  trust,  for  her  separate  use  for  pin-money;  two  ^^\\^^^  ^^* 

ears'  arrears  whereof  became  due,  and  then  the  husband  355.  pi.  22. 

lade  his  will ;  wherein,  expressing  irreat  affection  for  his  Husband  on 

.  ^-^  marruige  Mt- 

i&,  he  gave  her  a  legacy  of  500/.    After  the  making  of  the  tied  lOO/.  per 

iQ  another  year's  arrear  incurred,  and  then  the  husband  mon'^in  trust 

ied.    The  question  was,  whether  the  500/.  legacy,  being  for  hw  wife, 

iOre  than  was  due  for  pin-money,  should  be  deemed  a  satis-  rateuse^whicli 

Ction  for  the  Swd  arrears  ?  becomes  in  ar- 

rear, and  then 
e  Imtband  by  ^ill  gives  the  wife  a  legacy  of  500/.  After  which  there  is  a  further  arrear  of 
e  pio-money,  and  then  the  hvsband  dies ;  this  legacy  being  greater  than  the  debt,  decreed, 
tm  in  the  case  of  the  wife,  to  be  a  satisfaction  of  the  arrears  of  pin-money  due  before  the 
lUng  of  the  will. 

JFtrst,  The  Lord  Chancellor  admitted  it  to  have  been  the  £  354  ] 
aiend  practice,  where  there  is  a  debt  due  from  the  testator 
» a  third  person,  and  the  legacy  given  to  such  person  is  as 
uch  or  more  than  the  debt,  to  hold  such  legacy  a  aatisfsu:- 
m  of  the  debt ;  and  this  being  established  as  a  rule,  (not- 
ithatanding  were  it  a  new  point,  he  should  hardly  have 
Mne  into  it,)  and  it  had  with  great  reason  been  urged  in 
iposition  to  the  maxim,  that  a  man  ought  to  be  just  be/ore 
5  u  bountiful,  that  where  there  are  assets,  the  testator  may 
ithas  much  reason  be  construed  (a)  both  ju^t  and  bountiful,  (<>)  Salk.  155. 
et  it  must  be  of  very  ill  consequence  to  unsettle  or  alter  it ; 
cciuse  at  that  rate  no  counsel  would  know  how  to  advise 
^  client. 

Secondly  J  Though  in  some  cases  parol  evidence  had  been  paroi  evidence 
lowed,  in  order  to  shew  that  the  testator  designed  to  irive  pouching  the 

'  o  o         testator  8  in- 

tention not  to  be  admitted. 


«54  Be  Term.  Paschte,  17S&. 

Fowler     such  legacy,  exclusive  of  the  debt ;  yet  his  Lordship  said  k: 
-J,    ^*         opinion  was,  not  to  admit  such  evidence ;  for  then  the  wi  J 
nesses,  and  not  the  testator,  would  make  the  will.  (2) 

Thirdly  J  Admitting  this  to  have  obtained  as  a  general  nile 
it  was  next  to  be  considered,  his  Lordship  said,  whether  ; 
wife  ought  to  be  excepted  out  of  such  general  rule.  Now  i- 
was  true,  there  had  been,  on  some  occasions,  and  in  soqk 
particular  cases,  a  distinction  made  in  favour  of  a  wife,  so  a 
to  prefer  her  to  any  other  legatee,  as  in  those  of  TAeDuches 
(a)  1  Vol.  114.  of  Beaufort  v.  The  Lady  Granvilley  in  the  (a)  House  0 
(*)2Vera.675.  Lords,  and  (i)  Ball  v.  Smith,  by  the  Lord  Harcourt,  wher 
the  wife,  being  executrix,  and  having  an  express  legacy,  wa 
abo  held  entitled  to  the  undisposed  surplus ;  yet  even  wit 
[  355 .]  regard  to  this  the  court  had  varied  in  their  determination 
However,  since  no  precedent  had  been  alleged  in  favour  c 
the  wife,  as  to  the  point  in  question,  he  thought  that  th 
legacy  given  to  her  being  greater  than  the  debt,  it  ougb 
to  be  construed  a  satisfaction  of  such  debt,  and  that  ther 
was  no  reason  to  except  the  wife  out  of  the  general  rok 
But  that. 

Fourthly  J  The  legacy  could  not  be  pretended  to  be  a  satie 
faction  of  a  debt  incurred  after  the  date  of  the  will,  and  whid 
at  that  time  might  possibly  never  become  due.  (1) 
Where  pla^  Fifthly y  Where  pin-money  is  secured  to  the  wife,  and  i 

^K?tothe  appears  that  the  husband  notwithstanding  provides  the  wiC 
fc^b«S^fl^  with  clothes  and  other  necessaries,  this,  during  such  time m 
her  in  clothes  the  Wife  is  80  provided  for  by  the  husband,  will  he  a  (c)  ks 
i^-'^^^a  ^  *°y  demand  for  her  arrears  of  pin-money. 

bar  ai  to  any  arrears  of  pin-money  incurred  daring  sacfa  time,  (c)  See  Vol.  2.  84.  PoveU  1 
HaiJcey. 

—  -  ■■'.    ^       ■  .  .  ■  ,   

(1)  Vide  Chtmnoey^t  case,  ante,  1  vol.  409.   Thomas  ▼.  Sennet ,  ante,  t  vol.  949. 

(«)  Bat  see  Wallace  v.  Pomfir^y  11  Yes.  642;  and  the  cases  in  the  note  t 
Rachfield  v.  Carelesi^  ante^  3  voL  16& 
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MILLER  V.  MILLER  ET  AL\  Case  95. 

hayiiig  a  wife  and  a  son  that  was  his  onljr  chiTd^  two    Sir  Joseph 
^4*f8  before  his  death  made  his  will,  giving  thereby  to  his     i^*^^% 
^^*^  ISO/,  per  annufn,  in  long  exchequer  annnities^  during    ^^^  Rolls, 
widowhood.    After  which  the  same  day  he  made  a  2Eq.Ca.Ab. 


^^9dieil,  by  wbich  he  gave  to  his  said  wife  a  farther  exchequer  ^^'  pJ-  ^^• 
^^nnuity  and  600/.  in  money,  to  be  paid  her  immediately  OnebiiTingby 
hit  deadi.    Subsequent  to  this,  and  about  an  hour  be-  ^|^  ^i  ^o^ 
Im  deaths  the  testator  having  called  to  his  servant  to  inmonev,  on 
him  his  pocket-book,  took  thereout  two  bank  notes  for  oidered  hit 
eoch^  and  another  note  for  100/.  (not  being  a  cash  Jj»^n*  ^  <*«- 
^r  payable  to  huuBer,}  all  which  notes  he  ordered  his  wife,  thm  pr»- 
to  deliver  to  his  wife  (then  present)  adding,  that  he  TcJJ^i^^'J^^JSS 
not  done  enough  for  her.    But  the  wife  for  some  time  to  bearer,  a- 
taking  these,  having,  as  she  said,  enough  already^  ^o/.^  layiog^ 


d  for  that  it  would  injure  their  son,  who  ♦  was  the  re*  5*^  ^^  °°' , 

done  enoQgh, 

leoatee  in  the  will.    Nevertheless,  at  length  she  was  for  hie  wife; 
on  by  her  husband  to  accept  of  the  two  bank  ditioSi  and 
^>te8,  and  also  the  other  note.    After  which  the  testator  by  ■'^  "^t  be 
•cvd  of  mouth  gave  her  his  coach  and  a  pair  of  his  coach-  payment  of  tba 


bidding  three  witnesses  then  present  take  notice  of  {J^^Jhe^t^^g^!^ 

and  that  he  was  in  his  senses,  who  accordingly  made  a  tor's  lifetime. 

thereof  in  writing.  L  *  ^^^  1 

On  a  bill  brought  in  the  name  of  the  infant  son  by  his 

J^^^tKhtin'omy^  against  the  widow  and  the  executors,  for  an 

^^t«mt  oi  Ums  t^st^tor's  personal  estate,  it  was  insisted  on 

^half  of  the  plaintiff,  that  since  by  the  codicil  a  legacy  of 

I  was  given  to  the  wife,  payable  immediately  after  the 

t:^stator's  death^  the  deUveiy    of  thes^    two   b^nk  notes 

lounting  to  just  the  sum  of  600/.^  was^a  paynmt  of  tudi 

u2 
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Miller      legacy  in  the  testator's  lifetime;  and  with  regard  to  tlit 
V.  other  note  for  100/.  which  was  not  payable  to  bearer,  ttm^t 

Miller,  ^j^g  merely  a  chose  en  action^  and  consequently  could  »c3t 
pass  by  a  delivery  thereof.  Also  as  to  the  coach  and  horees, 
these  were  not  delivered  in  the  testator's  lifetime,  for  whioA 
reason  th^  widow  could  have  no  claim  to  them. 

^^ZVJ^  ^^^^^  ^f  ^^^  ^«''*-  The  gift  of  the  600/.  contained  iii 
mortis,  deli-  the  bank  notes  (2)  was  a  donatio  causa  mortisj  whicl* 
made  by  the  Operates  as  such  though  made  to  a  wife,  for  it  is  in  nature  oi 
party  in  his  j^  legacy,  but  need  not  be  proved  (a)  in  the  spiritual  court  a.^ 
and  it  may  be'  part  of  the  testator's  will.  Neither  are  gifts  of  this  kind 
in  n^urc^of  a^  go^d,  unless  made  by  the  party  in  his  last  sickness.  (1)  An 
legacy,  bat  though  in  the  principal  case  the  sum  be  the  same  with  th 
proveTwith  600/.  money  legacy  given  by  the  codicil,  yet  the  manner  (^^ 
f^)  si"'  giving  these  notes,  together  with  the   expressions  » ther»- 

441.   Lawson   made  use  of  by  the  husband,  declaring  that  he  had  no 
'^  MM?8  1     suflSciently  provided  for  his  wife,   manifestly  shew  them 
have  been  designed  as  additional.     On  the  other  hand  th 
wife,  by  declining  at  first  to  accept  of  them,  appears 
have  been  no  craving  woman. 
There  cannot        But  then  as  to  the  note  for  100/.  which  was  merelj  KchoSi 
bond  or  chose  en  oc/ton,  and  must  still  be  sued  in  the  name  of  the  exe- 


en  action,  by     QutQ^g   that  cannot  take  effect  as  a  donatio  catisa  mortis^  i 

wayoi  donatio  '  ' 


way 


causa  mortis,    as  much  as  no  property  therem  (2)  could  pass  by  the  deli 

Neither  can 

any  thing  operate  as  such  without  having  been  delivered  in  the  testator's  lifetime  by  him  or  hi 

order.  (/) 


(1)  Sed  vide  Bracion,  lib.  2.  c.  26. 
Jones  V.  Selbif,  Pre.  Cha.  300.  Ward 
▼.  Turner^  2  Vez.  439.Cy) 

(2)  In  Lawson  v.  LaKSon^  ante,  1 
vol.  441,  it  was  determined  that  a  bill 
drawn  by  the  testator  upon  his  banker 
in  favour  of  his  wife,  and  delivered  by 
the  testator  upon  his  death-bed  to  the 


wife,  operated  as  an  appointment  of  s 
much  money  to  the  wife,  to  take  effect* 
after  the   husband's  death.      But  tb^^? 
court  in  that  case  relied  upon  so  mau 
particular  circumstances,  that  it  doc^ 
not  seem  to  have  afforded  any  general 
principle.(:t)     Vide  2   Vez.  441.    I 
Snelgrave  v.  Bailey^    3    Atk.   21^ 


(s)  Shanley  v.  Harvey^  2  Eden. 
126. 

(^)  S.  C.  1  Dick.  170.  Blount  v. 
Burrow^  4  Bro.  C.  C.  72.  S.  C.  1  Ves. 
Jun.  546.  Walter  v.  Ilodge^  2  Swan. 
100. 

(x)    And   accordingly   in    Tate   v. 

liiibertj    2   Ves.   Jun.    120.    4   Bro. 

C.  C.  286.  liOrd  Loughborough,  though 

*  approved  the  judgment  in  Lawson 


V.  Lawson  upon  the  circumstances, 
held  generally,  that  a  promissory  note 
made  by  the  testator,  or  a  cheque 
drawn  by  him  on  his  banker,  conld  not 
be  the  subject'  of  a  donatio  mortis 
causa. 

(t)  So  Bunn  v.  Markham,  7  Taunt. 
224.  2  Marsh.  532.  Irons  v.  Small" 
piecey  2  B.  &  A.  552. 
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much  less  can  the  widow  be  entitled  to  the  coach  and      Miller 
,  of  which  there  was  no  (a)  delivery  in  the  testator's     -.  ®* 
e.(3) 

Admitting  the  coach  and  horses  not  to  pass  to  the  widow  by  waj  of 
causa  mortis^ — why  coald  she  not  be  entitled  to  them  as  by  a  nunca- 
iriU? 


Uardioicke  held,  that  the  de- 
of  a  bond  amounted  to  a  gift 
mortis)  of  the  debt(K?)  ;  which 
as  afterwards  considered  by  his 
ip  in  Ward  v.  Turner^  2  Vez. 
id  dis.tinguished  from  the  case  of 
Quwre^  AVhether  the  delivery 
ortgage  deed  will  amount  to  a 
the  money  due  on  the  security  ? 
lichards  v.  Symsy  cited  2  Vez. 


436.  Hassell  v.  Tj^ntCy  Amb.  318.(c) 
In  Ward  t.  Turner^  ub.  sup.  Lord 
Ilardwicke  (after  a  full  consideration 
of  the  nature  of  these  gifts,  and  the 
delivery  requisite  to  give  them  effect,) 
determined,  tliat  the  delivery  of  re- 
ceipts for  S.  S.  Annuities  did  not 
amount  to  a  gift  of  the  annuities  them- 
selves 

(3)  Reg.  Lib.  B.  17S4.  fol.  635. 


Gardner  v.  Parker^  3  Mad. 

It  is  now  decided,  that  delivery 
>rtgage  deed  will  not  take  effect 
natio  mortis  causa^  even  though 
rtgage  was  accompanied  by  a 
Duffield  V.  Elzsesy  1  S.  &  S. 
mt  in  JIursi  v.  Beachj  5  Mad. 


351,  where  the  delivery  of  the  mort- 
gage and  bond  were  to  the  obligor  and 
mortgagor  himself,  the  court  directed 
an  issue,  to  try  whether  they  were  de^ 
livered  for  the  purpose  of  releasing  the 
debt,  if  the  mortgagee  died  of  her  then 
illness. 


KING  V.  KING  AND  ENNIS. 


Case  9G« 


Ou  an  Appeal  from  a  Decree  at  the  Rolls. 


\\\\  was,  that  a  mortgage  made  by  the  testator  of  a        Lord 
)ld  devised  to  his  nephew,  might  be  discharged  out  of    Chancellor 
.•sonal  estate  of  the  testator,  and  if  that  not  suflScient,      Talbot. 
the  rest  of  the  real  estate.  2  Eq.  Ca.  Ab. 

234.  pi,  21. 
>.    An  equity  of  redemption  of  a  copyhold  may  be  devised  without  being  surrendered 
e  of  the  will. 

testator  TTiomas  King,  seised  in  fee  of  some  freehold  Every  mort- 
gage, though 
lant  or  bond  to  pay  the  money,  implies  a  loan,  and  every  loan  implies  a  debt ;  there- 
lieir  of  a  mortgagor  shall  compel  an  application  of  the  personal  estate  to  pay  off  s^. 
t,  notwithstanding  there  was  no  covenant^  &c.  from  the  mortgagor. 


4 


and  personal  to  his  son  the  defendant  Thomas  King  a 
heirs,  leaving  his  said  son  executor. 

The  plaintiff  the  nephew  brought  his  bill  against  tli 

tator's  son  and  the  mortgagee,  setting  forth,  that  tbei 

a  bond  for  the  payment  of  the  mortgage  money,  whic 

mortgagee  by  his  answer  confessed,  (and  note,  this  bon 

A  dcviic  of      admitted  at  the  hearing  at  the  Rolls)  and  the  words 

one  8  land  at-         .„  ,    .  ,  ^  «     i  »      i  i  . «      « 

ter  debu  paid,  Will  bemg,  "  that  after  all  the  testator  s  debts  paid,  Ui 

Ihe  ddbteSh^    "  *°d  residue  of  all  his  real  and  personal  estate  should 

the  land.  *^  his  SOU  :'*  this  was  said  to  import,  that  (a)  till  all  the 

i.  Inglcdcv,     were  paid,  nothing  was  devised-  to  such  son  5  or  that, 

*^^»  ^1*  the  debts  should  be  paid,  then  and  then  only  he  sbou 

entitled  to  the  residue  of  the  testator's  real  and  persoB 

tate.    Whereupon  his  Honour  decreed,  that  first  thi 

sonal  estate  should  go  to  pay  off  this  mortgage  debt,  ai 

terwards  the  real  estate  devised  to  the  son,  and  the 

rents  and  profits  of  the  real  estate  that  had  been  receivi 

the  son  since  the  father's  death. 

And  now  upon  an  appeal  by  the  defendant  the  son,  I 
not  bring  the  mortgagee  to  hearing,  and  it  was  n< 
proved  that  the  testator  had  surrendered  the  copyhold  1 
use  of  his  will,  nor  that  there  was  any  bond  or  covena 
the  payment  of  the  money ;  consequently,  it  was  objt 
1*^,  That  the  copyhold  was  not  well  devised  by  the 
[  360  ]  And,  2e%,  That  this  was  no  debt ;  and  in  the  case  c 
South-sea  loans,  it  had  been  solemnly  determined,  thj 

Krki*v^Tir<»i^    yMTt^r*^    not.    fnArcnnftllvl    1i»H1tf»  fn    r\u\r  t.lio    rt 
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Lortgagee  is  nAmitXedj{x)  as  in  the  present  case^  the  mort-       Kiwa 
s^sigor  not  having  the  legal  estate  of  the  copyhold  in  him,  has  ^' 

o  estate  that  he  can  surrender,  and  therefore  may  (a)  devise 
le  copyhold  premises  without  any  surrender. 
As  to  the  second  point,  the  court  was  of  opinion,  that 
e^ery  mortgage  implies  a  loan,  and  every  loan  implies  a 
debt^  and  that  though  there  were  no  covenant  nor  bond,  yet 
tlie  personal  estate  of  the  borrower  of  course  remains  liable 
to  pay  off  the  mortgage  ;  and  for  this  was  cited  a  decree  of 
tlie  hovd.  Harcourtf  in  the  case  of  the  mortgage  of  a  ship, 
^i^bere  the  ship  was  taken  at  sea,  and  there  was  no  covenant 
for  pajrment  of  the  money ;  and  though  the  ship  could  not 
properly  be  said  to  be  in  nature  of  a  pawn  or  depositum, 
since  the  mortgagor  had  sailed  with  the  same  to  sea ;  never- 
theless the  executors  of  the  mortgagor  were  decreed  to  pay 
the  money  for  which  the  ship  was  mortgaged.    Which  case  » 

the  Lord  Chancellor  said  he  well  remembered,  and  that  it 
^^^rtts  so  in  the  case  of  fFelsh  (b)  mortgages,  where  no  day  (b)V(AA.79U 
certam  ♦is  appointed  for  the  payment,  but  the  matter  left  at  ^  JJl^fJ^^ 
l^rge ;    and  that  with  regard  to  what  had  been  said  of  the  advanced  on 
^^uth^-^ea  loans,  it  had  been  always  taken,  that  the  com-  [he  stock,  ^ 
P*ny  gave  credit  to  the  stock  only  that  was  pledged,  and  without  im- 
^ook  no  notice  of,  nor  made  the  least  enquiry  after,  the  thea^ityol 
ability  or  circumstances  of  the  borrower,  but  depended  en-  **^  borrower, 
tiidy  upon  the  stock.  t  *3^1  3 

Wherefore  the  decree  of  the  Rolls  was  affirmed  upon  these 
Wo  points,  (viz.)  that  one  may  devise  an  equity  of  redemp- 
^^  of  a  mortgage  of  a  copyhold,  without  having  surrendered 
H  to  the  use  of  the  will ;  and  also,  that  every  mortgage  im- 
plies a  debt,  for  which  the  mortgagor's  personal  estate  is 

(a)  The  same  point  was  determined  (inter  aV)  in  the  case  of  Strudwicke 
▼•  Strudwicke^  by  the  Lord  Chancellor  Parker^  Paschas  1720.  (1) 


(1)  So,  Greenhili  v.  Greenhill^  2  Atk.  73.     Jllen  v.  Pouliotiy  1   Vez- 

•^«rn.  680.  Maceu  v.  Shurmer^  1  Atk.  121.    Macnamara  v.  Jonts^  1  Bro.  C. 

^%  Tuffnell  V.  Fage^  2  Atk.  37.  and  C.  481. (y) 
^truaird.  ^.  S.  C.  Car  v.  Ellison^  3 


(«)  Secus  wher^  the  mortgagee  is  not  wright  v.  Elwellj   1  Mad.  627.;  and 

fitted.  Doe  V.  Wrooiy  6  East.  132.  see   Harris  v.    IngUdew,    ante,    98. 

^99^el  ?.  Scrafion^  8  Ves.  30.  n.  (t/)  as  to  the  effect  of  the  stat.  65  Gr 

j^  Ca#)  Smith  V.  Triggs,   1   Str.  487.  3.  c.  192. 
•^^    V,  Vernon^  7  East.  8.     Waine' 
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King       liable,  although  there  be  no  bond  (1)  or  covenant  for       the 


)rtgage 


(1)  Vide  Howel  v.  Price,  ante,  1  Hancock^  2  Atk.  424-  Marchioness  4ff 
▼ol.  294.  Ttcecdale  v.  Earl  of  Coventry^  1  Brv. 

(2)  Reg.  Lib.  A.  1733.  fol.  528.  and  C.  C.  240.  Philips  v.  PhiUps,  2  Brt?. 
1734.  fol.  450.  Et  vide  Serie  v  St.  -0.0.273.  Ashley  v.  Earl  of  Timk^r-- 
Eloy,   ante,   2  vol.  386.     Gallon  ▼.  riV/e,  3  Bro.  C.  C.  546. 


Cage  97.  SPETTIGUE  v.  CARPENTER. 

Lord 

^ALBOT^*^   On  a  bill  to  set  aside  an  award,  the  case  was :   There 
o  /^  .  *%.  1*     several  stated  accounts  between  the  plaintiff  and  defendaiE'^^ 

o.  C  1  JLllCK.  .11  11"  iij. 

66.  2  Eq.  Ca.  whereby  considerable  sums  were  due  from  the  defendant  €>^^ 
Afte?L  at^  the  plaintiff;  but  the  arbitrator,  without  regard  to  any  of  the»»^ 
made,  it  is  too  stated  accounts,  made  up  an  account  in  his  own  way, 
thcsubmiMion  i^g  ^^  ^^^  plaintiff  indebted  to  the  defendant  25/.,  and 
so  as  to  make  jjj«  ^jjg  former  to  assim  over  to  the  latter  a  mortinure  whicrli 

It  good  withm  ,    ^ ,      ,  ,  ,      f  ...  ° ,        , 

the  act  of  9  &  he  had  on  the  other  s  estate,  upon  which  mutual  leleas^^ 

10  W.  3.  cap.    ^gj.g  ^^  ,j^  gj^g^^ 

[  ♦362  ]        The  plaintiff,  understanding  what  award  the  arbitrator  mtbb 
A  party  sub-     about  to  make,  sent  a  messenger  about  two  or  three  days  bc- 

i^ard  d  ^ired    ^^^  ^^^  *™^  ^^^  making  the  award  ♦  was  expired,  to  let  the 
the  arbitrator    arbitrator  kilow,  that  the  plaintiff  desired  him  to  defer  making' 
Jng^hirawaH    ^^®  award,  until  he  should  talk  with  him  about  his  demancb^ 
until  he  should  to  support  the  Stated  accounts,  and  know  what  objections 
losometWngra  were  made  against  them.     However,  the  arbitrator  woaU 
which  thoarbi-  ^Qt  defer  making  the  award.    The  submission  was  confinnel 

trator  took  to  ii.? 

be  against  him;  by  an  Order  of  the  court  of  chancery :  but  such  confirmation 

wlCTiJathhltwo  ^^  ^/^^  *^^  award  was  made. 

or  three  days        For  the  defendant  it  was  insisted,  that  this  submissioa 

for  making  the  being  confirmed  by  an  order  of  the  court,  pursuant  totb^ 

award  was  out,  statute  of  the  9th  and  10th  of  fT.  3.  cap.  15.  it  could  not  be- 
yet  the  request  ,  *^ 

notbeingcom-  Set  aside,  but  for  corruption,  or  some  other  undue  means  9 
award^M*  ^^^  ^"^  ^^^^  ^^  point  of  time  the  party  was  confined  to  make  M^ 

held  iU. 
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cotnpkdnt  even  as  to  that^  before  the  end  of  the  next  term    Spettiguk 
after  the  award  wag  made.  ^* 

The  Lord  Chancellor  called  for  the  act,  and  having  read  it,. 
took  notice,  l5^,  that  it  is  thereby  provided,  that  where  the 
submission  is  confirmed  by  rule  of  court,  the  award  that 
shall  be  made  shall  be  .conclusive  to  both  parties,  and  the 
performance  of  it  enforced  by  process  of  contempt  of  the 
coiirt;    80   that  within  this  act  the  confirmation  must  be 
prior  to  the  making  of  the  award,  (y)     2ef/y,  That  with  re- 
gard to  the  time  within  which  the  complaint  was  to  be 
nc&side,  it  was  in  this  case  impossible  for  the  party  to  apply 
i^tJiin  a  term  after  the  award  made,  because  the  submission 
Mras  not  confirmed  by  an  order  of  this  couit,  until  the  end 
of   the  next  term  after  making  the  award,  {x)     Sdfyy  That 
'with  respect  to  the  reasons  allowed  by  the  act  for  setting 
s^de  the    award,    they  are    corruption,   or  other    undue 
isteans.  (w)    Now  it  was  acting  unduly  to  proceed  in  making 
^e  award,  when  the  plaintiff  had  desired  to  be  heard  against 
^e   arbitrators  determining  in  contradiction  to  do  many 
stated  accounts. 

And  though  it  was  answered,  that  this  was  within  two  or  r  3^3  n 
^itree  days  before  the  time  for  making  the  award  expired, 
^Qd  with  an  intent  that  no  award  should  be  made;  and 
^oogh  it  did  not  appear,  that  the  plaintiff  was  ready  to  be 
Iteard  within  the  time  3  yet,  forasmuch  as  here  seemed  to  be 
just  ground  for  the  plaintiff  to  desire  to  be  heard,  and  in  re- 
gard it  would  be  difficult  to  assign  a  reason  for  rejecting  so 
iiiany  stated  accounts,  so  lately  allowed  and  passed  between 


(^)  The  practice  of  the  courts  is 
'^  in  conformity  to  this  opinion.  See 
-^lardes  ▼<  Campbell^  1  Barnard,  in  K. 
^«  155.  Chicoie  v.  LequesnCj  2  Vez. 
Sen.  315.  Pownall  ▼.  King^  6  Ves. 
^0.  Fetherstone  ▼.  Cooper^  9  Ves.  67. 
^mUh  v.  Symes^  5  Madd.  74. 

C')  With  respect  to  the  time  limited 
^T  the  statute,  which  is  a  bar  only  to 
^^  application  to  set  aside  the  award, 
^^d  cannot  be  insisted  upon  in  support 
^  an  application  to  enforce  it,  see 
«cA«ry  V.  Shepherd^  2  T.  R.  781. 
*  ^€iky  T.   Goddardy    7  T.    R.    73. 


Lowndes  v.  Lowndes^  1  East.  276« 
Davis  ▼.  Getty y  1  S.  and  S.  413. 
Dawson  v.  Sadler ^  1  S.  and  S.  540. 
Auriol  V.  Smithy  1  Turn.  121. 

(w)  Andersonv.  Coxetery  1  Str.  301# 
But  the  legality  of  an  award  may  be 
questioned  on  other  grounds  appearing 
on  the  face  of  the  award,  at  any  time 
when  the  adverse  party  attempts  to 
enforce  it  by  attachment  or  otherwise* 
Holland  v.  Brookesy  6  T.  R.  161. 
Pedley  t.  Goddardy  Lowndes  t. 
Lowndes y  Auriol  v.  Smithy  Dawson 
V.  Sadlery  ub.  sup. 
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SpcrrnnTK    both  the  submitting  parties,  the  court  set  aside  the 

^      ^'  with  costs.  (1) 

Carpentkr. 


(1)  Reg.  Lib.  a  1734.  fol.  492. 


Case  98.     SIR  EDWARD  BETTISON  v.  ALBINIA  FARRIN 

and  her  two  Sisters. 
Lord 

Chancellor 
Talbot.     Sir  Edward  Betttson^  deceased^  was  tenant  in  t^  of 

The  pluntiff  siderable  estate  in  Kenty  remainder  in  tail  to  the  pL 
S^ofl  w.''''"  i^y^h  remainder  to  Sir  Edward  Bettisan,  deceased, 
malnderinteil  Sir  Edward  BeUisoH  did  by  lease  and  release,  make  a 
temuat  in  teU's  ^  the  pTiEcipe^  and  suffer  a  common  recovery,  declai 
dying  without    ^g^  ^o  himself  and  his  heirs  :    after  which,  on  his  df 

issuCy  and  was  ' 

the  heir  male    testate  and  without  issue,  the  defendants,  his  three 
The*de^iSd^'    entered  on  the  premises;    and  now  on  the  death 
ants  were  Sis-   plaintiff's  father,  the  present  Sir  Edward  Bettison  1 
general  of  the   &  bill  to  discover  what  title  the  defendants  had,  who  I 
tenant  in  tail,  answcr  shewed,   that  their  brother,  the   late  Sir  J 

and  by  their  , 

answer  shew-  Bettison^  did  execute  the  said  lease  and  release,  and  a 
brothw  the*'  fered  this  recovery  to  the  use  of  himself  in  fee,  refer 
tenant  in  tiul,  the  deeds  in  their  custody. 

suffered  a  re- 
covery, declaring  tiie  use  to  himself  in  fee,  and  refer  to  the  deeds  in  their  custody ; 
ordered,  before  the  hearing,  the  defendants  to  leave  with  their  clerk  in  court  the  deed 
the  tenant  to  the  prscipe,  and  leading  the  uses  of  the  recovery. 

[  364  ]         The  plaintiff  on  motion,  without  notice,  obtained  a 
from  the  Master  of  the  Rolls,  that  the  defendants 
produce,  and  leave  with  their  clerk  in  court,  the  lease 
lease.     Upon  which  I  moved  the  Lord  Chancellor 
charge  such  order,  for  that  as  the  defendants  were 
and  heirs  at  law  to  Sir  Edward  Bettison  lately  deceas 
also  heirs  to  Sir  Edward  Bettison,  the  first  ancesti 
claimed  under  a  common  assurance,  the  court  wot 
assist  (1)  the  plaintiff  in  picking  holes  in  their  tit 
compel  them,  at  least  not  before  the  hearing,  to  j 
their  ctoeds ;   thai  botib  parties  were  volunteers,  in 


(1)  Buden  v.  Dorej  2  Vez.  445. 
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it  Was  not  usual  for  the  court  to  interpose,  Or  give  the    Bvmson 
assistance  to  either.  ^* 

Lard  Chancellor.    Though  both  parties  are  volunteers,       ^^^^  ^ 
-yet  it  is  of  some  weight,  that  the  (a)  honour  of  the  family  is 
dctoended  on  the  plaintiff;  and  as  at  the  hearing  {%)  you  ad-  (a)  See  Vol.  2. 
YTUt  the  court  ivouM  do  what  has  been  desired,  so  it  is  for 
t±ie  benefit  of  all  parties,  that  it  should  be  done  before  the 
hearing ;  for  if  the  deed  be  a  proper  one  to  make  a  tenant  to 
the  pTiBcipe,  the  plaintiff  will  go  no  further,  which  will  put 
am  end -to  the  suit.    And  the  defendants,  by  referring  to  the 
deeds  in  their  answer,   have  made  them  (b)  part  thereof. 
Wherefore  I  think  die  order  that  has  been  made  at  the 
Roils  a  reasonable  one,  and  will  not  set  it  aside,  (y) 

(b).  Queere.  Whether  the  bare  referring  to  a  deed,  without  setting  it  forth  in 
hitc  verba  will  make  it  part  of  the  answer  ?  And  see  ant'  35.  the  case  of  HotUon 
T.  the  Earl  of  Warrington. 


(«)  See  tjady  Shttfleshury  v.  Arrow- 
^fniih^  4  Ves.  66.  where  Lord  Longh- 
iMHovgfa,  Chancellor,  conjectores  that 
the  words  ^^  at  the  hearing,"  mean  at 
tl^  trial. 

(^)  A  plaintiff  is  entitled  to  the 
Pj^vction  of  a  deed  which  sastains 
^  title :  but  he  has  no    right  to  the 


production  of  a  deed  which  is  not  con« 
nected  with  his  title,  and  which  gives 
title  to  the  defendant.  Sampson  v. 
Swettenhamj  5  Madd.  16.  Lady 
Shqftesbury  v.  Arrowsmith^  nb.  sap. 
Aston  V.  Ijord  Exeter^  6  Ves.  288. 
Hylt&n  V.  Morgan^  6  Yes.  293. 
Atkym  V.  fVright^  14  Ves.  211. 


CHAPLIN  V.  CHAPLIN. 


[  365  ] 
Case  99. 


Lord 

Chancellor 

Talbot. 

One  has  a  son 


^Qfrnti  Chaplin^  on  his  marriage  with  Jltm  his  wifei 
^ttled  «  considerable  estate  of  inheritance  on  himself  for 
^i&,  mnainder  as  to  part  on  his  wife  for  a  jointure,  remainder 
^^  to  Ae  whole  npoa  the  first  and  every  other  son  of  the  and  three 
J^^anfe^  in  tail  mak^  with  remainders  over.  Porter  Chaplin  u*8ei8ed"oV*° 
one  son  and  three  dauehters,  and  beinff  seised  of  some  ;o"c  lands  in 

___  -  .111.  ft  0/\f        '^^9  *""  °' 

sunple  lazfdS)  asrd  particulariy  of  an  estate  of  about  oU/.  others  in  tail^ 
ammnn,  m*  induded  in  the  settlement^  and  likewise  JeviwMhisfee? 

h  teAds  to  In  daQgtfters,  and  ^s  ktriag  «11  hb  children  infanti.    fiii  widow  takes  the 

I  of  both  estates  as  guardian  to  her  children ;   and  in  a  bill  brought  by  the  son  and 

ten  -Bf^titttit  t^  mother  for  an  accomift  t>f  the  persona]  estate  and  of  the  tents  and  profits 

s  i«al  estate^  the  iBOthoir  swears,  that  she  has  paid  bocd  debts  due  from  the  testator  out 

^e  intailed  estates,  and  afterwards  dies  insolvent.    As  the  answer  cannot  be  read  a^^insC 

^vglilem,  «id  -there  Is  no  other  etl^toooe,  asfd  since  the  .guardian  ought  to  have  paid  the 

i«  cmlf  out  of  the  fee-«imple  estate ;  payment  shall  be  intended  to  have  been  made  only 

o'fthe  fiitid,  which  oagbt  to  tra^  torne  tt. 
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Chapuh 


V. 

Chaplix. 


seised  of  a  leasehold  estate  for  three  lives,  did  by  his  1 
devise  all  his  fee- simple  lands  (except  the  lands  of  about  3 
per  annum)  to  his  three  daughters  in  fee,  and  gave  sere 
specific  legacies,  without  making  any  disposition  of  the  kr 
of  about  30/.  per  annuniy  or  of  the  leasehold  estate  for  th] 
lives,  and  died  indebted  by  bond  in  the  sum  of  3000/.  a 
upwards,  and  leaving  debts  by  simple  contract  to  very  m 
the  amount  of  his  personal  estate,  and  leaving  all  his  childr 
infants. 

His  widow  entered  as  guardian  to  her  son,  and  also  to  b 
three  daughters,  upon  their  several  estates,  and  in  her  ansn 
to  a  bill  brought  by  her  infant  children  to  have  an  accou 
of  the  real  and  personal  estate  of  her  late  husband  Pari 
Chaplin y  she  swore,  that  she,  during  the  infancy  of  her  s< 
and  daughters,  received  the  rents  and  profits  of  the  esta 
settled  on  the  son,  and  of  the  fee-simple  estate,  that  was  d 
[  366  ]  vised  to  the  daughters,  and  that  out  of  the  rents  and  prof 
of  the  son's  settled  estate^  she  paid  the  bond  debts.  Aftc 
wards  the  mother  died  insolvent. 

Lord  Chancellor,   The  answer  of  the  mother  cannot  1 
read  against  the  daughters,  who  do  not  claim  under  her; 
can  only  be  read  against  herself  and  her  representatives ;  ai 
since  it  is  not  read  to  charge  her,  but  to  charge  her  daugl 
ters,  it  c^not  be  read  at  all. 

But  then  it  being  insisted,  that  the  bonds  being  paid  d 
of  the  settled  estate  belonging  to  the  son,  the  mother's  ai 
ministrator  should  stand  in  the  place  of  the  bond  creditor 
and  be  entitled  to  recover  the  money  against  the  fee-simp 
estate  devised  by  the  testator,  the  obligor  in  these  bonds,  i 
his  three  daughters,  and  consequently,  by  the  statute 
fraudulent  devises,  liable  to  the  payment  of  the  bond  debts 

Lord  Chancellor.  The  answer  of  the  mother  not  being 
be  read  against  the  daughters,  and  there  being  no  other  t% 
dence,  I  will  presume,  that  the  mother  applied  the  rents  ai 
profits  of  the  daughters'  estate  towards  the  payment  of  the 
bonds,  as  far  as  the  same  would  extend ;  for  this  is  what 
justice  she  ought  to  have  done,  in  as  much  as  the  rents,  & 
of  the  lands  devised  by  the  obligor  were  liable  to  the  bon 
in  the  devisees'  hands,  and  the  rents  of  the  lands  settled  < 
the  son  were  not  liable :  this  I  will  rather  presume,  than  th 
the  mother  did  what  she  ought  not  to  have  done,  in  applyii 
the  rents,  &c.  of  the  son's  estate,  that  was  settled,  towar 
the  discharge  of  these  bond  debts,  to  which  it  was  not  liabl 
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ftud  his  Lordship  declared  it  was  not  material,  whether  she     Ghapliw 
fid  in  fact  apply  these  rents,  &c.  of  the  daughters'  estate  to-  ^' 

wards  the  bonds ;  for  still  these  rents,  &c.  when  received  by 
the  mother,  shall  be  taken  to  reimburse  her  what  she  had 
paid  out  of  the  son's  settled  estate  to  the  bond  creditors ; 
for  this  money  was  at  home,  when  received  by  the  mother, 
and  must  go  towards  reimbursing  her,  and  sinking  her  de- 
mands arising  by  her  having  paid  the  bond  debts.    It  was  One  dies  ia- 
farther  held  by  the  Lord  Chancellor,  that  the  lands  per-  b^j^^,^ 
nutted  to  descend  to  the  son,  the  heir  at  law,  must  be  liable  »«>^d  in  fee 
to  the  bonds  in  the  first  place  [A],  before  the  lands  devised  part  of  which' 
to  the  daughters,  and  before  the  specific  legacies.  j  s^wrioSer 

ptrt  he  permits  to  descend  to  his  heir;  the  lands  descended  shall  in  the  first  place  be  liable  to 
pay  the  bonds. 

In  the  next  place,  there  arose  a  question,  whether,  as  the 
leasehold  estate  made  to  the  father  for  three  lives  came  to  the 
soo  on  the  death  of  the  father,  the  parol  should  not  demur 
during  the  infancy  of  the  son  ? 

Whereupon  his  Lordship  held,  that  in  the  case  of  lands  in     [  368  ] 
ke    descending  on  an  infant,  the  parol  shall  demur  (2)  in 

« 

(^  A3  The  reporter  here  adds  the  following  note :  the  reason  why,  where  a  man 

^i«8  indebted  by  bond,  and  devises  some  lands  to  J.  iS^.  and  leaves  other  lands  to 

<iMcend  to  the  heir  at  law,  not  mentioning  them  in  his  will,  the  lands  descending 

^  the  heir  shall  be  first  applied  to  pay  the  bond  debts,  is,  because  the  applying 

^e  lands  devised  to  J.  S.  to  pay  the  bond  debts,  would  disappoint  the  will, 

▼liich  equity  will  not  permit,  if  it  can  be  avoided  ;  whereas  it  no  way  disap« 

points  the  will  to  say,  that  the  lands  not  mentioned  should  be  in  the  first  place 

i^ble  to  pay  the  debts.     But  it  seems  it  would  be  otherwise,  if  the  testator  had 

Revised  the  lands,  though  to  his  heir  at  law  ;  for  though  such  devise  were  void, 

(^  to  the  purpose  of  making  the  heir  take  otherwise  than  by  descent)  yet  it 

^l^ews  the  testator's  intent,  that  the  heir  should  have  this  land ;  and  therefore  (I 

t^ke  it)  the  devised  lands  to  J.  S.  and  the  other  lands  devised  to  the  heir  at  law 

shall  in  this  last  case  contribute  in  proportion  to  pay  the  bond  debts.     Also,  for 

tbe  above-mentioned  reason,  (I  should  think)  the  lands  permitted  to  descend  to 

%e  heir  at  law,  and  not  mentioned  in  the  will,  shall  be  applied  to  pay  the  bond 

^'^bts  before  a  specific  legacy,  lest  otherwise  the  testator's  intention  should  be 

^pjMinted.  (1) 

Cl)  Vide  Howell  y.  Price^  ante,  I  (2)  Vide  Greedy.  Colviile^  1  Vem. 

''ol.  294,  note.     Long  v.  Shorty  ante,  173.     Davison  v,  Godd(&dy  Gilb.  66. 

^    VoL  403.     Clifton  v.  Burt^  ante,  1  Scarth  v.  Cotton,  Ca.  temp.  Talb.  198. 

^^*-   678.    O'Neal  v.  Meady  ante,  1  Uvedale  y.  Uvedaky  8  Atk.  117.  (x) 
^^I-  693. 


C«)  Sweet  V.  Partridge,  1  Cox  433.  Plaskett  v.  Beebs/,  4  East  485.     The 

-K^ick.  696.     The  parol  will  not  de-  words  of  the  judgment  in  Powell  v. 

?'^^v  where  the  suit  is  against  an  infant  Robins,  7  Ves.  209.  may  seem  opposed 

^^^^^'isee  under  the  3  W.  &  M.  c.  14.  to  this  case :  but  there  the  infiuit  de- 
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Chaplxh  equity  as  well  as  at  law ;  because  an  iafant  is  equally  inc 

^  pable  of  defending  himself  in  one  court  a»  in  the  otbar ;  a 

HAPuir.  ^1^  equitable  assets  may  be  o|  as  great  raim  as  the  kgi 

^i^toA.  "^  where  a  lease  is  made  to  a  man  and  bis  beiesi  duri 

and  his  heirs  three  Uves,  the  heir  does  not  take  by  [Bl  descend  bi^  si 

for  three  lives;  .  ,  ^  j  i.  •  i  ^  i-  t 

A.  dies;  his  speoai  occupant,  and  such  special  occupamsy  was  no^  liat 
^  faTde^^^  to  pay  debts^  until  the  statute  of  frauds  madf  it  assfils$  w 
sceat,  io  asto  tbou^  it  be  called  a  descendible  fceeh<dd>  it  is  not  really 
or  to aMoliitbs  ^^eacent^  being  no  more  than  if  there  bad  been. a  (a)  dssi^s 
pmi  w  ^^  ^^^  ^^  ^^7  other  person  by  name  to  eiijoy  t^  estate  tpt  thv 
specw  ocm-    IxYt^  after  the  death  of  the  fatbi^r^  instead  of  tba  hcjr 

IM  CM9  oi  iMds  ID  fe«  detoeodiag  <m  aa  iofiuit,  the  paroi  sboald  haya  dwmirr»d  ia  icqsi<y, 
weU  as  at  law.        (a)  Ante  263.    Low  v.  Burron. 

An  allowance       Lastly,  in  the  principal  casCi  the  three  daughtei^  hud  t? 

nanee^to  a       seiForal  sums  o!  10,000/.  left  them^  to  take  effect  on.  tks 

fein^'*ffa^^  fal^Mir  Porter  ChapUn'a  dying  without  issue  male  thai;  sboul 

what  the  in-     attain  the  age  of  twenty-one^  charged  on  sevenl  terms  i 

and^io^'  years  commencing  on  that  contingency;  but  the  daugfalei 

what  fidis  in     had  Otherwise  very  little  to  subsist  on ;  and  the  miother  hi 

a  very  plentifid  jointure  of  about  1000/.  per  annum,  outi 

which^  for  several  years,  the  daughters  wene  maintained ;  an 

on  the  son's  dying  without  issue  male  before  twenty-one^  U 

daughters  became  entitled  to  the  additional  sums  above-mei 

tioned ;  whereupon,  after  the  mother's  death,  on  an  accoui 

[  S69  }     taken  of  her  assets,  her  administrator  demanded  a  liberal  a 

lowance  for  the  maintenance  of  those  daughters,  who  wa 

now  so  plentifully  provided  for. 

But  by  the  Lard  Chancellor.  The  allowance  to  be  nwi 
to  the  mother  for  maintenance  must  have  regard  to  what  tb 
daughters  were  entitled  to  at  the  death  of  their  &tiier ;  aiM 
untU  the  contingency  fell  in,  shall  not  exceed  the  income  i 
such  thek  original  portions* 


FBJ  For  the  same  reason,  where  a  disseisor  makes  a  lease  to  a  man  and  h 
heirs^  duriug  th«  life  of  J.  S*  and  the  lessee  dies,  liring  J.  S.y  this,  shall  not  tak 
away  the  entry  of  the  disseisee.     1  Ifiit.  ^39. 

i^X  J3^  lak.  Aa  17M.  UA.  W^  by  the  nm^  of  Chaplyn  v.  A^fcougK  . 


visee  was  also  heir  at  law.     See  Lech*  charged  with  payment  of  legacies^  tl 

mere  v.  JBnomr,  2  J.  lb  W.  tOO.  atto  pafol  shall  not  demaras  to  the  isgaeie 

the  pafsl  deiMinuig  in  suits  under  the  nor  coMeqaently  ^  to  debts.    Mod 

47  e.S.  %9n.%  c  94.    WherecsMes  v.  fmUamsim^  %  Cos  986. 
ava  dsfiiid  to  m  iabat  heir  at  law^ 
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MARGARET  AND  ANN  TOURTON  v.  FLOWER        Owe  loa 

£T  AL\ 

Joan  CiAUD  Tourton^  a  great  banker  at  Paris,  made  his        Lord 
win,  and  th^eby  gave  several  legacies,  and  made  one  Thdur    Ch^ce^^or 
t,  a  Frmdh  Protestant,  residuary  legatee,  and  one  Jism*  2  Ea  Ca  Ab 
*  an  advocate  of  the  parliament  at  Paris,  executor^  and  78.  pi.  »•* 


Tbe  testator  had  two  brothers,  who  were  both  dead-;  hut 
each  of  them  left  a  son,  who  were  (or  at  kast  alleged  tiiey 
were)  next  of  kin  to  the  testator  Taurton ;  and  these  tvo 
aephews  commenced  a  process  at  Paris,  to  set  aside  this 
mix,  pending  which  suit  both  the  nephews  died ;  and  their 
Biothera,  the  no'tir  plainti£&,,  took  out  letters  of  administrap 
tioo  to  tfaeilr  Respective  deceased  sons  out  of  the  spintual 
cooii  at  Paris,  aad  then  proceeded  in  their  suit  to  set  aode 
the  will  of  Taurtott.  Whereupon  a  sentence  was  obtaiaed 
to  a^  aside  that  part  of  thi^  will,  by  which  the  residuuAoi  waa 
devi^  to  this  ITklimm,  by  reason  (as  was  said)  that  be  waa 
^  Protestant.  The  sentence  at  Pom  also  ordered,  that 
J%ebisan  should  account  for  so  much  of  the  ataets  as  h^  had 
Cttceived  to  the  now  plaUitiflb,  and  deUver  up  to  them  aU  [  ^0  ] 
seciritiesy.books^  and  writings^  rdating  ta  the  persoAsl  -estate 
^  Tburion  the  testator.  Hammond  tbe  executor  died ;  and 
^e  Pansier  took  out  letters  of  admiaasttatiQii  in  dtt&  pi^ 
logative  court  of  Canterbury,  with  the  wifl  of  Tanxiau,  tiie 
*^anker,  annexed. 

And  now  the  plaintiffs,  the  mothers,  brought  their  bill 
Against  the  d^iendants  Flower  aud  Panskr  the  administratcMr 
'^^ith  the  will  annexed,  shewhig,  that  sev^nd  bonds,  mort* 
S^ges^  and  securities,  belonging  to  Taurton  the  banker^  wore 
^en  in  the  name  of  the  defendant  FIqumt^  (or  which  th^ 
^Mieiidaiils  ought  to  account. 

fke  defendant  Ftower  demurred,  tihere  being  no  repre- 
sentative of  the  testator  Thurton  before  the  court ;  for  though  ^ 
^€snner,  the  administrator  with  the  will  annexed,  was  made 
^  defendant,  yet  it  did  not  appear  but  that  Hammond  the 
^^ecutor  had  made  a  wiU,  and  left  an  executor;  in  which 
^^^^se  the  administration  granted  by  the  Archbishop  of  Can- 
^^^bwty  to  Pansier  would  be  void. 
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But  by  the  Lord  Chancellor.  Here  being  an  adminiHtn^ 
tion  taken  out  of  the  Archbishop's  court,  I  will  look  upoi 
the  same  to  be  good. 


TOURTOM 

V. 

Flower. 

Oae  suet  as. 

administrator  of  J.  S.  without  shewing,  that  J.  S.  died  intestate ;  ^t  an  administimtion  takei 

out  of  the  Archbishop's  court  shall  be  intended  to  be  a  good  administration. 

Then  it  was  said  for  the  defendant,  that  admitting  the  dc 
murrer  to  be  ill,  for  that  there  was  a  representative  of  tfa 
testator  Tourton  before  the  court,  still  there  wanted  propc 
parties ;  because  there  ought  to  be  administration  taken  ov 
by  the  plaintiffs,  the  mothers,  to  their  sons..  Now,  thoag 
the  mothers  had  obtained  letters  of  administration  in  the  spi 
ritual  *court  at  Paris,  yet  this  was  nothing  to  the  purpose,  a 
token  notice  of  it  could  not  be  taken  notice  of  in  our  courts ;  and  though,  i 
*'r°»S^r "^  was  true,  this  was  not  the  demurrer  upon  record,  yet  ill 
defendant  was  at  liberty  to  demur  at  the  bar  ore  tenus. 

Lord  Chancellor.  The  defendant  may  demur  at  the  bt; 
ore  tenus  (2)  ;  and  this  demurrer,  for  want  of  the  plaiotil 
having  taken  out  a  good  administration  to  their  sons,  is 


AdminUtra- 
tion  granted 
in  a  foreign 
court  fas  at 


One  may  de- 
mur anew  at 
the  bar  ore 
tenus;  but 

betogaSowed,  BuflScient  cause,   for  without  it  the  plaintiiFs  can  have  n 
he  cannot  hare  riflrht,  and  our  courts  can  take  no  notice  of  what  is  done  i: 

his  costs.  ^ 

the  spiritual  court  beyond  sea :  therefore  the  demurrer  mug 

be  allowed,  but  without  costs;  because  the  demurrer  oifie 

cord  was  an  ill  one,  and  the  plaintiffis  not  to  bkme  to  aign 

it ;  but  then  neither  ought  the  plmnti£Fs  to  have  costs,  th. 

bill  appearing  to  be  ill,  and  ^to  want  parties,  forasmuch  ■ 

proper  administrators  to  the  sons  are  not  before  the  court. 

Note.   What  is  said  in  1  Vern.  78,  Durdant  v.  Redman 

that  costs  ought  to  be  paid  for  a  new  demurrer  insisted  on  a 

the  bar  ore  tenus  is  not  now  the  practice,  (y) 


(s)  Bat  it  must  be  to  that  to  which 
he  has  demurred  on  the  record.  Pitts 
V.  Shorty  17  Ves.  215.  And  he  can- 
not demur  by  parol  when  he  has  put  in 
a  plea  only.  Durdant  t.  Redman^  1 
Vera.  78.  Hook  v.  Dormant  1  S.  and 
S.  331. 

(jf)  Brodertp  v.  Phillips^  in  note  to 


Durdant  t.  Redman^  ub.  sup.  Woot 
V.  Thompsonj  2  Dick.  510.  Cazotkon 
V.  Chaliey  cited  in  Beames  on  Costs 
224  n.  (26) :  but  see  At  tome  t/ -Genera 
V.  Brown,  1  Swan.  288,  ^nrhere  Lon 
Chancellor  Eldon  says,  the  defendan 
availing  himself  of  a  demurrer  ore  tens 
must  pay  the  costs  of  that  on  the  record 
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TAYLOR  V.  SHARP.  Case  101. 


I^    this  case  it  was  laid  down  as  a  rule  by  the  Lord  Chan-        Lord 
cellor,  that  if  a  decree  be  obtained,  and  that  decree  enrolled.    Chancellor 

Tat  nriT 

K>  that  the  cause  cannot  be  reheard  upon  petition ;  the  party 
grieved  can  in  no  case  set  aside  thb  decree,  or  obtain  relief  i77?pi.*i9.  ' 
against  it  by  an  original  bill;  for  then  the  decrees  of  the  If  a  decree  be 
court  would  ♦  be  opposite  and  contrary  the  one  to  the  other^  enrolled *io* 
i^hich  would  breed  the  utmost  confusion.    Wherefore  the  that  the  cauw 

■.  «•  •  .vi.*!!^        .  t.i  ^«       cannot  be  re- 

only  remedy  m  such  case  is  by  bill  of  review,  which  must  be  beard ;  then 
either  for  error  appearing  upon  the  face  of  the  decree,  or  upon  ^f"  ^  ^h^ 
Boine  new  matter,  as  a  release,  receipt,  &c.  proved  to  have  buiof  renew, 
been  discovered  since  j  for  unless  this  relief  were  confined  to  ^^  error  ap- 
nich  new  matter,  it  might  be  made  use  of  as  a  method  for  a  pearing  on  the 
vexatious  person  to  be  oppressive  to  the  other  side,  and  for  decree,  or  on 
the  cause  never  to  be  at  rest.  (1)  mSteras  a 

release,  or  a  receipt  discoyered  since. 

[  ♦STa  ] 

<  1)  Vide  Siandiih  v.  Radiey,  3  Atk.    ley  t.  Birkheadj  3  Atk.  809.,  and  2 
17T.    Gould  V.  Tancredj  2  Atk.  533.     Vez.  671.  S.  C.  («) 
Worm  V.  Le  Nevcy  3  Atk.  27.   fVort- 


C«)  Anon.  Freem.  31.  Lord  Poris^  ley^  16  Ves.  348.      Perry  v.  Phelps^ 

^^nithY.  Lord  Effingham^  1  Vez.  Sen.  17  Ves.  173.    O'Brien  r.  Connor^  1 

430.     Worge  v.  Bradley,  2  Dick.  570.  Ba.  &  Be.  146.     Manaton  v.  Moles- 

^iiton  v.  Webby  2  Cox,  3.     Willan  v.  worthy  1  Eden,  25. 
*yiilany  16  Ves.  86.   Young  v.  Keigh- 


VICK  V.  EDWARDS,  Case  102. 

^*  BBVissD  lands  to  B.  and  C,  and  the  survivor  of  them.        Lord 
^d  the  heirs  of  such  survivor  in  trust  to  sell.    The  estate    Chancellor 
^as  decreed  to  be  sold ;  and  it  being  referred  to  the  Master     Talbot. 
^  Me,  whether  the  parties  could  make  a  good  title,  the  Mas-  \^'^\X^^' 
^   leported  that  the  parties  could  not  make  a  good  title.  Lands  are  de- 
fter* being  no  fee-simple  in  the  trustees,  for  that  the  re-  S^nJ^^be*"** 

^>v  of  tlie  ■DiriTor  in  trust  to  sell ;  though  the  inheritance  be  in  abeyance,  yet  the  trustees  by 
•  nnc  m^  make  a  good  title  by  estoppeL 

VOt.   III.  X 
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VicK       mainder  in  fee  could  only  be  vested  in  the  survivor,  an< 
E     AR  8     ^^  uncertain  which  of  the  two  trustees  would  be  tiie  s 
vivor. 

Whereupon,  exceptions  being  taken  to  the  Master's  rept 

the  Lord  Chancellor  held,  (1)  that  the  trustees  joining  i 

fine  of  the  premises  would  pass  a  good  title  to  the  purdis 

by  estoppel  (a) ;  that  here  the  fee  was  in  abeyance,  and 

(b)  Bndstock  where  the  eldest  (b)  son  of  tenant  in  tail  levies  a  fine,  i 

Cro.  CwrliSi,  survives  his  father,  though  he  afterwards  dies  without  iss 

^^'  ^  yet  this  will  pass  a  good  title,  as  long  as  the  tenant  in 

^         -^     has  issue,  and  thereby  conclude  the  youngest  son,  who  m 

derive  his  descent  from  the  eldest,  notwithstanding  the  lal 

at  the  time  of  the  fine  levied  had  nothing.   So  in  the  prind 

case  it  was  certain  one  of  these  two  trustees  must  be 

stmdvoi',  and  entitied  to  this  future  interest ;  consequent 

his  heirs  claiming  under  him  would  be  estopped,  by  rea 

of  the  fine  levied  by  their  ancestor,  to  say  partes  Jims  m 

habuerunty  although  he  that  levied  the  fine  had  at  that  ti 

no  right  or  title  to  the  contingent  fee.  (2) 

And  it  being  said  by  the  counsel,  that  the  heir  of  the 
idsor  would  join  in  the  conveyance  to  the  purchaser  \ 
Lol*d8hip  replied,  that  the  heir's  joining  would  supply 
want  of  proving  th#  will,  but  that  in  every  othef  re^pM 
would  be  void.    And  the  next  day  his  Lordship  cited 
case  of  fFeale  v.  lAndery  iii  PolUxferCs  Reports,  54,  wh 
a  fine  was  adjudged  to  pass  an  estate  not  vested,  by  wa} 
estoppel,  and  to  convey  the  interest  of  such  estate  wh 
accrued  by  the  contingency  happening  afterwards.(z) 

(a)  Queere^  If  any  thing  could  operate  by  way  of  estoppel  in  this  case,  beca 
an  interest  passed  ?     See  1  Inst.  45.  a.  47.  6. 

(1 )  Reg.  Lib.  B.  1734.  fol.  494.  note  1.    Fearne's  Cont.  Rem.  4th  E 

IV  Vide  Harg.  Co.   Litt  191.  a.     1  vol.  522. 


(«)  Helps  V.  Hereford,  2  B.  &  A.  242. 
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LUXTON  V.  STEPHENS.  Case  103. 


rax  pluntiff  was  the  eldest  son  and  heir  of  J.  S.,  and  claimed        Lord 
IS  issue  in  tail  under  a  settlement.    The  defendant  entitled    Chancellor 
bimself  under  the  tenant  in  tail^  and  shewed  that  the  tenant 
in  taU  had  suffered  a  recovery.    The  plaintiff  brought  a  bill  24i?pl.  31. 
ior  a  discbrery  of  the  writings  and  of  the  deed  of  settlement^  An  beirat  Uw 
md  the  defendant  insisted  that  the  entail  was  cut  off  by  a  fendmt,  and 

■i»iv%i/#»rii  insists  on  liis 

^^™^^V-  tide;  lie  shsU 

Mnre  liis  costii,  thovgli  it  goes  against  him ;  but  if  an  heir  at  law  be  pUdntilT,  and  miscarries  ia 
dii  9aH,]ie  shall  not  hare  coats;  bnt,  on  lus  suit  appearing  to  be  gronndless,  shall  pay  costs. 

The  cause  being  heard^  it  was  decreed  that  the  writings     [  374  J 
ihoald  be  brought  before  a  Master,  and  the  bill  retained  for  a 
iwelTe  •month  j  and  in  the  mean  time  the  plaintiff  to  try  his 
lUe  in  an  ejectment.    Accordingly  the  plaintiff  brought  an 
^ectment,  when  a  verdict  was  found  for  the  defendant. 

And  the  matter  coming  on  upon  the  equity  reserved  touch- 
ing coiAb  5  on  the  behalf  of  the  plaintiff  it  was  objected,  that 
Iw  was  an  heir  at  law,  and  appeared  now  to  be  a  disinherited 
Idr;  that  he  had  a  probable  cause  of  suit;  and  it  wiui  enough 
br  him  to  lose  his  estate,  without  being  punished  with  costs 
to  the  baigain,  which  would  be  qfiKctianem  qffUcto  addere. 
JLord  Cbancellor.   When  an  heir  is  made  a  defendant  to  a 
1  brought  to  prove  a  wiU,  there  he  shall  have  his  costs  (a) ; 
I  in  the  present  case  he  is  plaintiff,  and  comes  here  for  the 
of  the  court,  and  to  be  furnished  with  the  deed  of  settle- 
it,  which  aid  he  has  had ;  and  at  length  it  appears  that 
\  his  application  to  the  court  was  groundless,  for  that  his 
\  is  barred  by  the  common  recovery  of  his  ancestor, 
'h  prima  facie  is  to  be  presumed  regular,  and  there  is  no 
in  the  defendant,  nor  any  reason  he  should  lose  his  costs, 
le  contrary  the  plaintiff,  in  contesting  the  common  re- 
yr  suffered  by  his  ancestor,  appears  to  have  been  in  the 
;,  and  ought  to  pay  the  costs  of  the  suit.  (2) 

Even  though  he  cross-examines  the  plaintiflPs  witnesses,  and  refuses  to 
his  right ;  otherwise,  if  he  examines  witnesses  of  his  own.  See  vol.  2. 285. 
\  V.  Bidulphm 


ealY.  Brozcntonj  3  Bro.  C.  C.     316.     Blinkehome  v.  Feast^  1  Dick. 
ashley  y.Masters^lVes.Jun.     153,  and  see  Shales  v.  Barringion* 
"^Mie  V.  Wilson^  13  Ves.  90.     ante,  1  vol.  482« 
Vt  FUzgeraldy  \  Sch.  &  Lef. 

x2 
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Case  104.       MARGARET  SHARP  v.  RICHARD  CARTER  AND 

WILLIAM  EVANS. 


Lord        One  William  Jennings  was  seised  in  fee  of  the  manor  o 

'T^^l^il!^'^    in^r/zer's  Court y  in  Oxfordshire;  and  having  no  issue  nor  wif 

then  livuig,  and  having  a  sister,  the  plaintiff,  that  was  hi 


Talbot. 


Defendant  not 


bound  to  an-    heir  at  law,  (but  whom  he  never  corresponded  with,  no 


swer  what 


i 


tenditoacxnse  shewed  any  kindness  to,  having  frequently  declared  he  wouli 
him  of  main-  leave  his  estate  to  his  wife's  son,  one  John  Myans,  with  whon 
baying  pre-  in  his  life  he  had  entrusted  the  management  of  his  ebtate  an( 
wiOiin  th***to-  c^"^®^*^*  ^  whom  he  had  given  the  keys  of  his  closet  when 
tuteof32H.8.  all  his  writings  were) ;  this  William  Jennings  made  his  wil 
dated  the  6th  of  November^  iT^l,  whereby  he  devised  thi 
premises  to  the  said  John  Evans  in  fee.  But  the  plalntii 
set  up  another  will  made  subsequent  to  the  former,  anc 
bearing  date  the  I8th  of  January,  1731  -2,  whereby  the  sak 
testator  Jennings  devised  the  premises  to  his  sister  t^ 
plaintiff  Margaret  Sharp  in  fee.  There  were  some  circum- 
stances by  which  it  appeared^  that  the  plaintiff  Margqrei 
Sharp  did  herself  seem  to  mistrust  the  will  under  which  dn 
claimed.  But  at  length  she  brought  an  ejectment,  whid 
being  tried  at  the  assizes  at  Oxon,  she  there  recovered  a  ver- 
dict. Also  some  part  of  the  premises  being  in  lease,  and  thf 
leases  in  the  possession  of  the  defendant  Evans,  who  claimed 
under  the  first  will,  the  testator's  sister  Sharp  brought  hei 
bill  in  this  court  against  the  said  John  Evafis,  shewing  thai 
the  leases  then  subsisting  of  good  part  of  the  premises  did 
hinder  the  plaintiff's  proceeding  in  the  ejectment,  and 
praying  that  the  matter  might  be  tried  by  an  issue,  devisavii 
vel  non. 
[  376  ]  .  The  court  directed  the  said  issue  to  be  tried  at  tlie  bar  of 
B,  R.  by  a  special  jury,  which  accordingly  was  tried,  and  a 
verdict  found  for  the  plaintiff  the  testator's  sister. 

Whereupon  a  decree  was  made,  that  the  plaintiff  should 
hold  and  enjoy  the  premises ;  and  that  the  defendant  Evans 
should  deliver  up  all  the  deeds  and  writings  to  her.  The 
title  deeds  were  demanded  of  the  defendant  Evans,  and  he 
for  not.  delivering  them  imprisoned  in  the  Fleet,  where  he 
died.  And  now  the  plaintiff  Margaret  Sharp  the  sister, 
brought  a  bill  against  the  defendant  Carter  and  fFUliam 


\ 
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ans,  the  son  and  heir  of  the  said  John  Evans,  setting 
these  recoveries  of  the  two  verdicts ;  that  the  defendant 
4ins's  father  died  in  prison  in  contempt,  without  having 
d^lmvered  up  the  title  deeds  ;  and  that  the  defendant  Carter 
lia.<5i  got  several  of  these  deeds  in  his  possession,  pretending 
to     liave  made  a  contract  with  the  said  John  Evans,  (the  de- 
vii^^e  by  the  first  will)  for  the  purchase  of  the  real  estate  late 
of   'l^Ihe  said  fFilliam  Jennings,  and  to  have  advanced  some 
mr>;dey  on  that  account ;  and  the  bill  charged,  that  if  the  de- 
fers <3ant  Carter  did  make  any  such  contract,  it  was  after  he 
lia.d  notice  of  the  will  under  which  the  plaintiff  claimed;  and 
thsi,t  such  money  was  advanced  by  the  defendant  Carter  on 
acoount  of  suits,  and  to  carry  them  on. 

-As  to  such  part  of  the  bill  as  prayed  a  discovery  of  any 
and  what  monies  paid  or  advanced  by  the  defendant  Carter 
to  Xvansy  on  account  of  the  suits  in  the  bill  mentioned,  or 
for    carrying  on  the  same ;  it  appearing  that  the  defendant 
Cctr^ier  was  not  a  party  to  the  said  suit  in  the  bill  so  charged 
ti»  liave  been  carried  on:  the  defendant  Car/^  demunred 
thereto ;  for  that  the  praying  of  such  discovery  had  a  tend- 
ency to  charge  the  defendant  with  mdntenance.    Also,  as 
to  Such  CFther  part  of  the  bill,  which  tought  to  discover  any 
^litract  or  agreement  niade  or  supposed  to  b^  made  between 
the  defendant  and  the  sud  Evans,  for  the  defendant  Carter* i 
^^^coming  a  purchaser  of  any  part  of  the  real  estate  ih  the 
>>ill  mentioned  to  have  been  late  the  estate  of  the  said  Wil^ 
*^^tn  Jennings;  the  defendant  pleaded  the  statute  of  32  Hi 
"*  ceip.  9.  sect.  2.  made  against  selling  or  contracting  to  sell 
^Ypretensed  (u  e.  controverted)  rights  or  titles,  "  whereby 
the  person  bargaining,  giving,  or  selling,  their  antecessors. 
Or  they  by  whom  they  claim,  must  have  been  in  possession 
of  the  same,  or  of  the  reversion  or  remainder  thereof,  or 
have  taken  the  rents  or  profits  thereof,  by  the  space  of  onef 
^hole  year  next  before  the  said  bargain,  &c.  made ;  upon 
pain  that  he  that  shall  make  any  such  bargain,  sale,  cove- 
^ant^  promise,  or  grant,  shall  forfeit  the  whole  value  of  the 
"^ands,  &c.  so  bargained,  &c.  and  that  the  buyers  and  takers 
thereof  knowing  the  same,  shall  forfeit  also  the  value  of  the 
*said  lands,  &c.  so  by  him  bought  and  taken  as  aforesaid, 
^>Hc  moiety  to  the  king,  the  other  to  the  informer."    And 
x^^pard  that^  if  any  such  contract  or  agreement  had  been 
^^e  betwixt  Evans  and  the  defendant  Carter,  for  his  be*- 
^^^^iiig  a  purchaser  of  the  premises,  it  was  made  after  that 


Sharp 

'V. 

Carter. 


[377] 


1 
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Shabt 

.e. 
Cabt0u 


[378] 


i   ■    .    .M  ^ 


A  pcnon  in* 
terestcd  in  the 
premises  (as  a 
mortgagee) 
though  he  be 
no  party  to  the 
suit,  may  ex- 
pend money  in 
supporting  the 
title,  without 
being  guilty  of 
maintenance, 
(a)  See  Moor. 
656. 

[  *379  ] 


Evam  was  put  out  of  posBesrion  by  order  ci  this  courts  and 
a  receiver  appointed  for  the  same ;  the  defendant  pleaded  the 
said  statute  of  32  H.  8,,  and  that  the  ph^ntiff 's  Beeking  such 
discovery  did  tend  to  subject  the  said  defendant  to  the  finr- 
feittire  of  the  value  of  the  land  in  the  bill  chai^jed  to  have 
been  contracted  for ;  and  the  defendant  disclaimed  any  ri^t 
to  the  premises  otherwise  than  by  a  mortgage  that  he  had 
thereon^  and  disclaimed  any  right  to  the  title  deeds ;  and  by 
his  answer  said,  he  had  delivered  back  all  the  said  deeds  to 
the  mortgi^r  Evans,  from  whom  he  received  the  same. 
Also,  the  defendant  by  his  answer  said,  that  at  first  he  lent 
1001.  to  the  said  JEvans  on  his  bond  only,  and  that  he  after-' 
wards  lent  another  100/.  to  the  said  Evans,  and  took  the 
Evanses  mortgage  of  the  said  manor  for  his  security. 

It  was  said  for  the  defendant  Carter,  that  the  bill  as  to  Urn. 
being  only  for  the  title  deeds,  and  he  having  swoni  thtt 
had  delivered  all  of  them  back  to  Evans  the  mortgagor^ 
whom  he  had  received  them ;  the  rest  of  the  charge  of 
bill  could  not  be  relevant ;  but  now  appeared  to  be  thfOH 
in  only  to  satisfy  the  plaintiff's  curiosity,  or  to  subjeei  lli». 
defendant  to  further  trouble  on  some  criminal  proseevtion 
and  that  the  advancing  of  money  towards  carrying  on  • 
to  which  the  defendant  was  no  party,  must  be 
unless  where  the  person  so  advancing,  &c.  be  the  bit8bani==d^ 
father,  or  guardian,  and  so  on  that  account  allowed  to  dia^s- 
burse  the  money ;  and  that  if  this  were  but  doubtful,  tk=ie 
court  ought  not  to  compel  an  answer. 

On  the  other  side  it  was  urged,  that  the  advancing 
unless  the  party  advancing  was  to  have  part  of  the  thing 
covered,  is  not  maintenance. 

ZfOrd  Chancellor.  Unless  every  advancing  of  money 
wards  carrying  on  a  suit  for  a  third  person  be  maintenan<;^, 
(which  I  think  is  not)  then  the  defendant  Carter  cannot  £  w 
the  present  case  be  guilty  thereof;  because  he  appears  to 
a  party  interested  (a)  *by  virtue  of  the  mortgage  so  made 
him  as  aforesaid ;  and  though  he  be  no  party  to  the  suit,  y^t 
as  he  claims  a  mortgage  on  the  estate,  he  may  lay  out  mone^y 
in  supporting  the  title:  wherefore  this  not  being  maicfc- 
tenance,  the  demurrer  is  ill. 

But  the  plea  of  the  statute  of  32  H.  8.  against  contracting 
for  pretensed,  t.  e.  controverted  rights,  seems  to  be  good.(z) 


id 


(s)  Jlitchins  v.  Lander^  Coop.  34. 
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that  I  think  the  appomting  a  recdver  Ib,  in  every  case,       ShArp 
-tximing  the  jparty  out  of  possession*    For  instance,  where     ^   ^' 

infant  is  entitled,  in  such  case  there  can  be  no  colour  to  xh^,  appoint- 
y,  that  the  i^pointing  a  receiver  (which  is  truly  and  pro-  'y^e  »  receiver 


_  the  hand  of  the  [C]  court)  puts  the  infiEint  out  of  pos-  cases  a  turning 

session.  But  where  there  is  an  adversary  suit,  and  two  per-  of*pM8eMion- 
B  (as  in  the  present  case,  the  plaintiff  Sharp  and  Evans,/  as  wliere  a  re- 
contending  for  the  right,  and  the  plaintiff  Sharp  brings  ^l^S^oVai 


lier   bill  against  iSt;£m«,  in  order  to  recover  the  possession ;  infant's  esute, 

and  Sharp  having  on  the  first  verdict  obtained  by  her  pro-  the  receiver*! 

cured  a  receiver  to  be  appointed,  and  such  receiver  having  £^^|j|2j£^ 

been,  on  the  last  verdict  that  was  recovered  at  the  bar  of  the  of  the  infiu4; 

King's  Bench,  ordered  to  surrender  up  the  possession  to  the  poinSig  a  *^ 

plaintiff  Sharp :  I  cannot  in  this  case  call  the  possession  of  receirer  lo  an 

the  leeeiver  the  possession  of  the  defendant  Evans;  but  ra-  as  i^m  tlie ' 

thcr  the  possession  of  the  plaintiff  Sharp,  who  appears  to  j] jj.^^ n^i^^g 

have  the  right  to  the  premises.    Neither  can  I  say,  or  *hold.  recovered  a 

that  the  defendant  Evans  was  the  person  in  possession  for  a  thln^\v^ 

ywr  next  before  the  defendant  Carter*s  contracting  lor  the  possessioQ 

pwehase  of  the  estate;  and  since  it  may  be  putting  a  diffi-  the possesdon 

^uhy  on  the  defendant  Carter  to  compel  him  to  answer  to  f^^^^^^ 
tUa  part  of  the  bill,.!  do  therefore  allow  the  plea  of  the  sta-    [  4390  ] 
tute  a£  S2H.8.  against  the  contracting  for  pretensed  (or 
^introverted)  rights  or  titles.  (1) 

[C]  For  this  reason  the  coort  will  proceed  to  put  a  receiver  in  possession  in  a 
a«iDQiary  way;  and  will  order  ^he  tenants  to  attora  to  htni,  and  grant  him  a  writ 
^^ aasistance,  without  first  awarding  an  injunctioa  for  the  .possession,  which  in 
other  cases  is  ^he  usual  process.     4th  of  Oct  1718,  by  the  Lord  Parker. 


m  i».i 


(1)  Reg.  Lib.  B.  1734.  foL  302. 


^1  DeTerm.  S.  Mkhadis,  1735. 


DB 


TERM.  S.  MICHAELIS,  1735. 


Case  105.  BLUE  v.  MARSHALL  ET  UX'. 


On  ike  DefendanVi  Exception  to  the  Masier't  Report  ttfier 

Hearing. 


Lord       The  plaintiff  was  the  widow  of  James  Blue,  who  by  his  wmU 
Chancellor  gave  a  legacy  of  200/.  to  trustees,  in  trust  for  the  testator'^ 
Talbot.     .^^  f^^  j^^^  jjj^^  ^^^  afterwards  for  his  daughter  the  defend— 
454?'pL^3t  '   ^^  "^^^  Marshally  for  her  life,  and  afterwards  to  her  childi^s^ 
^  Though,  gene-  the  plainti£b.  The  bill  was  brought  to  compel  the  defeodaacmt; 
anexecotoror  Marshall,  and  his  wife,  (who,  on  the  executor's  renouncin^^ 
IlSiDgTr"    ^^  ^^^^  administration  to  her  father  with  the  wUl  annexed) 
releasing  a      to  pay  this  200/.  into  the  hands  of  the  trustees,  to  the  intexx^ 
swcr  fo"thc^"  ^^  plaintiff,  the  widow,  might  have  the  interest  for  her  life, 
same ;  yet,  if  The  defendant  insisted  upon  want  of  assets, 
have  been  for       *  On  the  hearing  of  the  cause  the  decree  was,  that  the  de- 
the  tnwt^es'^   fendants  should  account  for  such  part  of  the  personal  estate 
ute,it  18  an     of  the  testator  Bluej  as  came  to  the  defendants'  hands,  or  to 
r  *382  1    ^^^  ^^^*    '^^^  Master  reported,  that  the  testator  Blue  wsls 
possessed  of  a  term  for  sixty  years  in  a  messuage  and  land-S 
at  Bethnal  Green  in  Middlesex ,  which  the  testator  had  le<^ 
to  one  Dalloto,  for  thirty  years,  at  100/.  per  annum,  wfaicl 
lease  was  decreed,  among  other  things,  to  be  sold  for 
payment  of  the  testator's  legacies ;  and  that  at  the  time  (y- 
the  death  of  the  testator  there  was  125/.  due  for  one  y< 
and  one  quarter's  rent  of  the  said  messuage  and  lands ;  tha'i 
after  the  testator's  death  there  was  100/.  more  due  for 
year's  rent ;  and  that  the  said  Dallow  the  tenant  soon  afte 
became  insolvent,  and  unable  to  pay  the  said  arrrears  of 
being  225/.;  upon  which  the  defendant  Marshall,  and  h^-^ 
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wVe,  without  conBulting  the  plaintiff,  released  to  the  nald  Blue 
Dallowy  not  only  the  said  arrears  of  rent  amounting  to  225/.,  _  ^' 
ml  also  gave  him  20/.  out  of  his  [MarshalFs]  own  pocket, 
ipon  condition  that  the  tenant  should  forthwith  quit  the 
obsession  of  the  said  messuage,  which  accordingly  he  did ; 
ad  thereupon  the  leasehold  premises  were  sold  for  the  pur- 
ofies  in  the  decree.  But  the  Master  charged  the  defendant 
-itJi  the  said  arrears  of  rent  of  225/.,  it  being  the  voluntary 
ct;  of  the  defendant  to  release  them ;  but  allowed  the  de- 
^T^dant  the  20/.  which  he  had  pidd  out  of  his  own  pocket. 
Tpon  which  the  defendant  excepted  to  that  part  of  the 
(aster's  report. 

^nd  for  the  plaintiff  it  was  objected,  that  whenever  an 
icecutor,  administrator,  guardian,  or  trustee,  will  of  his  own 
jccord  release  a  debt,  this  being  his  voluntary  act,  he  shall 
ixiswer  for  it;  and  the  rather  in  the  present  case,  for  that  [  383  ] 
lie  defendant,  who  made  the  release,  ought  to  have  first 
isked  the  plaintiff  for  her  consent  to  the  making  of  the  re- 
ease ;.  or,  in  case  of  obstinacy  in  her,  to  have  applied  to  the 
irourt  for  their  directions  in  the  matter ;  and  though  it  might 
be  tme,  that  the  tenant  was  at  that  time  insolvent,  yet  here- 
after he  might  become  solvent,  and  able  to  pay  the  rent; 
whereas,  in  case  the  tenant  should  ever  become  capable  of 
paying  the  rent,  this  release  would  extinguish  it ;  and  as  to 
^e  gaining  of  the  possession,  that  was  of  no  great  value, 
there  being  a  proviso  in  the  lease  for  the  landlord's  re-entry 
^  case  of  non-payment  of  the  rent;  so  that  the  tenant's 
Saving  up  the  possession  was  no  more,  than  what  the  land- 
ed could  recover  by  law,  without  the  consent  of  the  te- 

Lord  Chancellor  contra.  The  defendants  are  decreed  to 
^count  for  all  the  personal  estate  that  came  to  their  hands, 
^P  to  their  use ;  but  these  arrears  of  rent  were  neither  re- 
vived by  them,  nor  did  they  come  to  their  use ;  and  the  te- 
^nt  becoming  insolvent,  the  estate  has  not  suffered  by  this 
"Please,  in  regard,  if  the  arrears  of  rent  had  not  been  released, 
^e  defendant  could  never  have  gotten  them,  when  the  te- 
KUuit  was  unable  to  pay  them ;  and  if  the  testator's  estate 
has  not  suffered  on  account  of  this  release,  there  is  no  reason 
it  should  gain  thereby.  The  defendant  seems  to  have  done 
notbmg  but  what  was  prudent.  A  vexatious  tenant  may  put 
his  landlord  to  great  trouble  and  delay  by  a  wrongful  de- 
tauier  of  the  possession,  and  by  damaging  the  estate  in  th^ 
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Bhvt       mean  time ;  and  may  force  the  landlord  to  gectments^  wiito 

^  of  error^  and  bills  in  equity,  by  meahs  of  which  be  may  loie 

AasH  <x.  ^^^  ^^^  ^^  accruing  rent^  but  bia  oosta  of  suit;  00  that 

this  release  seema  to  be  for  the  benefit  of  the  t^tator'g 
estate, 
r  384  1  Neither  wiU  I  make  a  difference  between  the  20/.  allowed 
by  the  defraidant,  and  the  release  of  the  arrears  of  rent;  for 
both  were  but  ope  entire  consideration  for  the  tenant's  quit- 
ting the  possession ;  and  by  the  same  reason  that  the  de- 
fendant has  been  allowed  the  one,  he  ought  to  be  allowed 
the  other.  It  is  moreover  a  strong  presumptive  argument 
that  the  defendant  has  acted  fairly,  and  according  to  what  be 
thought  was  for  the  advantage  of  the  estate;  since  the 
other  defendant,  his  wife,  is  to  have  the  benefit  of  the  20QL 
(now  sued  Cor)  after  the  widow's  death,  for  the  ad^aneeiiMat 
of  her  and  her  children,  and  conaequeiitly  is  a  «u£Esrer  iy  ik 
tenant's  becoming  insolvent,  as  well  as  the  widow* 

Thoefore  allow  the  exception,  and  let  not  the  defrodipt 
be  charged  with  these  arrears  of  rent. 


Cafe  160.  ASHTON  v.  ASHTON. 


On  an  jSppeal  from  the  Decree  at  the  Rolls. 


Lord  Thb  case  was  thus  :  The  testator  had  no  more  than  596(V* 

Chancellor  South'sea  annuity  stock,  but  by  his  will  bequeathed  the  sum 

Talbot,  ^f  6000/.  South-sea  annuity  stock  to  trustees,  in  trust  to 

152.  '  sell  and  invest  in  land  to  be  settled  on  his  nephew,  the 

558^  1^28^^'  plaintiff  for  life,  remainder  over;  and  imtil  the  purchase 

One  devises  should  be  made,  the  nephew  to  have  the  interest  or  dividend 

eoooT'soiith-  of  *^®  South'Sea  annuity  stock  for  his  life.    The  questioii 

l^'^^^H  *h  ^'^^^^  whether  the  rest  of  the  testator's  personal  ♦  estat^) 

testator  has  which  was  very  considerable,  should  be  liable  to  make  it  US 

morc^tfcSi'tbe  ^OO^'m  ©r  whether  no  more  passed  by  the  will  than  the  stoc3 

5360/.  shall  pass;  and  llie  rest  of  the  testator's  personal  estate  not  bt  obliged  to  nudte  It  '^ 
6000A  But  it  DM^  kl  olJhHnN0C,.:U  t^  tffUMNT  W  bo  8M 
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^ch  the  UnHMot  vaa  posaeated  of  at  the  time  of  makfaig     AmToax 
lig  wilL  ftnd  at  his  death  ?  ^   ^' 

The  Biaeter  of  the  Hcdls  had  decreed,  that  no  mtxe  parsed 
bj  Ihe  will  than  the '  5360/*  Strnth-aea  aiumity  fltoek,  if  hich 
the  testator  was  possessed  of.  And  now  the  eaus^  eoming 
00  before  the  Lord  Chancellor  upon  an  appeal,-^ 

It  was  argtaed  ftxt  the  plaintiff,  that  the  deficiency  ought  to 
be  made  up  out  of  the  rest  of  the  testator's  penohal  estate ; 
for  that  here  was  plainly  a  mistake  in  the  testator,  who  in- 
faded  the  full  legacy  of  6000/.;  that  this  was  a  specific  le- 
ptjy  which  in  law  is  faroured,  and  allowed  a  preference 
befDre  others ;  that  if  the  .testator  had  at  that  time  no  stock 
itill,  the  whole  legacy  must  have  been  nude  |;;ood  out  of 
tterest  of  the  personal  estate;  and  there  seemed  to  be  still 
more  reason  to  supply  the  small  defioieney;  and  it  was 
compared  by  Mr.  Fazcikerfy  to  the  case  in  2  Leon,  of  a 
man's  devising  his  land  in  such  a  place^  where  he  happened 
to  have  no  land,  but  had  tithes  and  it  was  held,  that  the 
tithes  should  pass. 

But  the  Lord  Chancellor  affirmed  the  decree  at  the  Bolls,  Specific  legs* 
observing,  /Irst,  that  though  specific  legacies  have  in  some  ^^c^tpecis 
Inspects  the  advantage  of  those  that  are  pecuniary,  so  as  to  ^ey  have  the 
be  paid  in  toto,  and  not  in  average,  on  a  deficiency  of  assets;  in  others  they 
yet,  in  other  respects,  they  are  distmguished  to  their  (a)  dis-  Jj^^nt^^'^ 
advantage  from  pecuniary  legacies;  as  suppose  they  shall  pecunUury 
hsrt  been  lost  or  aliened  by  the  testator  in  his  lifetime,  they  (afsee  rol.  i. 
laoBt  then  fail  in  toto.  V%^^ 

•  Secondly y  That  where  one  devises  a  debt  due  to  him,  ^^^  ^j,^ 
after  which  the  debtor,  uncalled  upon,  pays  in  the  debt  to  testator  de- 
the  testator  in  his  lifetime;    this  would  certainly  be  no  and  afterwards 
>^ption  of  the  legacy ;  here  being  no  act  done  by  the  tes-  receives  it,  or 
tator  himself,  but  by  the  debtor,  who  might  oblige  the  other  in,  in  neither 
to  receive  his  money;  and  that  so  indeed  he  thought  it  aSemption'of'* 
^i^ld  be,  where  the  testator  himself  should  call  for  the  debt,  the  legacy, 
seemg  this  might  be  done  from  an  apprehension  of  such  debt     ^  ^ 

1)eing  in  danger,  and  with  a  design  to  .secure  it,  and  being 
personal  estate,  and  not  diminished  by  remaining  in  the  tes- 
tator's coffer,  instead  of  the  hands  of  the  debtor,  it  may  well 
pass  by  the  will.  (1) 

But  that,  thirdly y  in  the  principal  case  it  did  not  appear 


/O  Vide  Earl  of  Thomond  v.  Earl  of  Suffolk^  ante,  1  vol.  465.     Rid€r  v. 
^^^r,  ante,  2  wl.  330. 
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Abhton 

ASHTON. 


One  has  no 
land  in  A.  but 
has  tithes 
there,  and  de- 
vises all  his 
land  in  A.;  the 
tithes,  as  they 
are  issuing  out 
of  the  land, 
and  part  of  the 
profits  thereof, 
shall  pass. 
(a)  See  Day  o. 


tbe  testator  ever  had  more  than  the  S30O/.  Sout/hsea  an- 
nuity stock;  and  regularly  speaking,  without  some  pUn 
words  manifesting  an  intention  to  that  purpose,  no  property 
shall  pass,  but  what  the  testator  was  himself  possessed  of; 
that  it  is  more  natural  to  suppose  a  man  intends  to  give 
what  he  has  than  what  he  has  not;  that  in  the  case  cited 
from  LeanartFs  Reports^  the  tithes  were  held  to  pass,  as 
these  are  issuing  out  of  the  land,  and  are  part  of  the  pndts 
thereof;  but  principally,  because  the  testator  having  no 
lands  there,  the  (a)  tvhole  must  otherwise  have  been  re- 
jected; and  so  possibly  in  the  principal  case,  had  tlie 
testator,  when  he  made  his  will,  &c.  had  no  stock  ataQ,  the 
whole  might  have  been  to  be  made  good  out  of  the  rest  of 
the  personal  estate;  whereas  the  stock  he  was  then  possessed 
of  does  in  some  measure  satisfy  the  will.(l} 

Trig,  Tol.  1.  286. 


(1)  Reg.  Lib.  A.  1734.  fol.  151. 
1735.  fol.  112.  Et  vide  Hinton  v. 
Pinkcj  ante,  1  vol.  540.  Partridge 
V.  Partridge^  Ca.  temp.  Talb.  226. 
Purse  V.  SnapUny  1  Atk.  414.  Jef" 
frt^t  V.  Jeffreys^  3  Atk.  120.  Avelyn 


V.  JVm^dy  1  Vez.  424.  SUech  v.  Ho- 
ringtoftj  2  Vez.  562.  Drinkwaierf* 
Falconer^  2  Vez.  623.  Bkktf  (f 
Peterborough  v.  MorUocky^  1.  .B»i 
C.  C.  565.  Jshbumer  v.  "' 
2  Bro.  C.  C.  108.(«) 


(z)  la  JViUon    v.  Brownsmithj  9  C.  C  348.  it  is  upheld  upon  the  dirpc- 

Ves.  180.  the  Master  of  the  Rolls  says  tion  to  the  trustees  to  sell  the  stock 

the  principal  case  has  been  overruled  :  and  invest  the  proceeds  in  land ;  iw) 

bat  in  Simmons  v.  VallancCy  4  Bro.  see  Mann  v.  Copland^  2  Madd.  233. 


Case  107.  GOODWYN  v.  LISTER. 

[  387  ]       ,„  ^ 

I^rd        Thomas  Goodwyn,  the  plaintiflF's  father,  entered  into  ar- 

Chancellor    tides  with  Thomas  Poole^  dated  the  17th  of  March^  17^> 
Talbot,     f^j.  ^j^g  purchase  of  a  tenement  called  HariUngs-Millwaod, 
by  which  Poole  covenanted  for  himself  and  his  heirs  to 
convey  the  said  tenement  before  the  21st  of  March  then  ne^ 
ensuing  ;  and  in  consideration  thereof^  Goodwyn  covenant^ 
to  pay  705/.,  the  purchase  money. 


2  Eq.  Ca.  Ab. 
521.  pi.  7. 
The  statute 
enabling  in- 
fant trustees 
to  convey, 
extends  onW 
to  |lala  and  ezprrst  tntsts,  not  to  such  as  art  implied,  or  ^oastnitUvc  only. 
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sen 


ole  died  in  the  December  following,  before  any  conrey- 
waB  made  in  puvsuance  of  the  articles:  upon  whose 
the  premises  in  question  descended  to  Hannah  the 
of  Thomas  Jjisier,  and  Elizabeth,  the  wife  of  William 
y  (two  of  the  daughters  of  the  said  Poole)  and  to  JSt- 
f  Bagnalf  an  infant,  the  eldest  son  of  Maty  BagndU 
lird  daughter  of  the  stud  Poole.  Goodwyn  the  con- 
Qg  purchaser  died ;  and  the  plaintiff,  as  his  eldest  son, 
leir  at  law,  brought  this  bill  to  have  the  estate  conveyed 
ding  to  the  directions  of  his  father's  will,  upon  payment 
i  purchase- money  by  the  executors  therein  named.  To 
nil  amicable  answers  were  put  in,  submitting  to  the  di- 
tn  of  the  court. 

e  only  question  was,  whether  the  two  daughters  of 
las  Poole,  and  Richard  Bagnal,  the  heir  at  law  of  the 
daughter,  were  trustees  within  the  act  of  7  AnMs,  cap. 
rtttaled,  *^  An  act  to  enable  infants,  who  were  seised  or 
sessed  of  estates  in  fee  in  trust,  or  by  way  of  mortgage, 
make  conveyances  of  such  estates ;''  for  if  they  were 
a  that  statute,  then  they  might  be  decreed  to  convey, 
%.  Richard  Bagnal  was  an  in&nt :  but  if  the  articles  did 
use  a  trust  witiiin  that  statute,  in  such  case  the  plainti£f 
only  have  a  decree,  that  the  two  married  daughters, 
were  of  age,  should  convey  immediately  what  was 
1  in  them  by  descent;  and  that  he  should  hold  the 
of  the  infant  till  he  came  of  age,  with  liberty  for  the 
;  then  to  shew  cause,  why  he  should  not  convey  such 
according  to  the  articles. 

rd  Chancellor.  There  can  be  no  doubt  with  regard  to 
BS  trusts  by  deed,  but  that  an  infant,  being  a  mere 
e,  may  be  ordered  to  convey ;  and  there  is  no  incon- 
nee  in  directing  an  infant  to  part  with  an  estate,  which 
10  benefit  to  him.  But  the  present  question  is,  whether 
being  a  trust  onfy  by  construction  of  equity,  be  within 
;t ;  and  here  I  incline  strongly  to  the  negative.  Indeed, 
regard  to  its  being  a  trust,  there  can  be  no  doubt  but 
t  is  so ;  for  whenever  one  man  enters  into  articles  for 
le  of  an  estate,  and  agrees  to  convey  it  to  another,  in 
leration  of  a  sum  of  money  engaged  to  be  paid  by  that 
person ;  from  the  time  the  articles  ought  to  be  per- 
d,  ihfe  one  becomes  entitied  to  the  estate,  and  the  other 
litor  for  the  purchase-money ;  and  so  there  can  be  no 
ilty  in  decreeing  a  performance  of  the  articles.    But  I 


GOODWTN 

Lister. 


[  388  ] 
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CrOdMmt   eaiiiiot  think  constmctiTe  trusts  to  have  been  w 
^'  view  of  tUs  act  of  parliament,  which  doee  not  n 

vision  for  infants  to  convey  in  pursuance  of  the  c 
this  court,  but  only  gives  power  to  make  orders  i 
mary  way,  in  cases  that  are  originally  plain,  and  i 
verted  by  the  parties. 

Wherefore,  this  case  seeming  to  his  Lordship  to 
the  common  law,  as  that  stood  before  the  making  o 

[  389  ]  it  was  decreed,  that  the  two  daughters  should  convi 
diately,  and  that  a  day  should  be  given  for  the  infani 
to  shew  OMise  witiiin  six  months  after  he  should  con 
with  liberty  to  the  plaintiff  to  apply  to  the  court,  in 
precedents  could  be  found,  where  such  construct! 
had  been  held  to  be  witiun  that  statute.  See  vo 
Mx  parte  Vernon.  [A] 

[A]  A,  owed  several  debts,  and  by  his  will  devised  lands  in  fee  to 
charged  with  all  his  debts  and  legacies :  the  personal  estate  was  gn 
cient;  and  the  chief  end  of  the  bill  was,  that  the  infant  might  be  enab 
so  much  of  the  real  sstote,  as  would  suffice  for  the  payment  of  the  deb 
gacies.  It  was  admitted  the  infimt  could  not  (as  yet)  be  said  to  be  a 
tee  for  the  creditors,  &c«  since  he  had  the  surplus  (the  greatest  part  of  t! 
to  bis  own  uss :  but  it  was  insisted,  that  when  the  Master  should  hi 
tained  the  debts,  set  out  what  were  the  proper  lands  to  be  sold,  and  wl 
be  sufficient  for  the  payment  of  the  debts  and  legacies,  then  the  inl 
these  lands  would  be  a  bare  tmates;  and  as  this  act  was  remedial,  and 
supply  what  was  before  a  defect  in  the  law,  it  was  but  reasonable  to 
by  the  most  fevonrable  construction. 

Cuf*:  It  is  very  tme^  this  is  a  remedial  law :  but  still  the  principd  < 
within  it,  in  regard  the  aot  only  extends  to  cases  where  the  infant  is  a  1 
tee  originally,  and  at  the  death  of  the  testator,  not  where  he  is  mad< 
several  subsequent  acts  done  by  a  Master,  in  setting  forth  what  debts 
cies  there  are,  how  far  the  personal  estate  is  deficient,  and  what  part  ol 
is  fit  to  be  sold ;  which  report  will  consist  of  se?eral  matters,  which  tl 
when  of  age,  may  be  advised  to  controvert ;  and  therefore  this  will  n 
the  infant  a  trustee  for  these  lands  within  the  act.  For  which  reason  i 
refused  to  make  a  decree,  that  the  infant  should  join  in  the  sale,  but 
the  Master  to  take  an  account  of  the  debts  and  legacies,  and  of  the 
estate,  and  what  deficiency  there  was  therein,  as  also  what  part  of  the  r 
was  fittest  to  be  sold;  the  infant  to  convey  when  of  age,  unless  he  she 
cause  to  the  contrary  within  six  months  after  he  should  come  of  age. 
Rolls,  Anonymous^  Trinity  Vacation^  1730.  (s) 

See  4  Geo.  2.  c^.  10.  whereby  idiots,  lunatics,  &c.  or  their  commi 
the  direction  of  tbs  Lord  Chancellor,  may  assign  over  Uieir  trusts  or  o 
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(«)  See  Attomey^General  v.  Pom"  310.     Ex  parte  Tutin.S  V.  I 

fret,  %  Cox,  231.    Ex  parte  Bellamy ,  Ex  parte  Carter,  5  Mad.  C 

2  Cox,  422.    v^  HtHUkoek^  t7  the  «ases  cited  Ex  parte  Vem 

Yes.  383.    Es^pmU  J#dtfiSw»  iRsst^  2  vol.  149  n. 
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M  be  Ordered  to  niflke  soch  cmtteyiaAteiy  in  like  mttitier  as  tfustees  or  mort- 
pfiebu  of  stiie  memoty.  (if) 

\    ,■■    fit  flF  'l.'.'M    ■■  II.  UMl    ■! 


(y)    Vndet  this  statute  a  trustee  c.  19.  sttpra,  and  several  other  statutes 

Gonki  not  be  ordered  to  convey,  unless  in  pari  materia^  renders  a  commission 

be  had  been  found  a  lunatic  under  a  unnecessary.  The  lunatic  must  be  with- 

commission.     Ex  parte  Gillam^^Ves.  out  interest,  and  have  no  duty  to  per- 

JdB.  58^.  Bat  the  6  G.  4.  c.  74.  which  form.     Ex  parte  Tutin^  ub.  sup.     Ex 

fiobsoOdatet  Ibis  statute,  the  7  AnUe,  parte  Curriey  1  J.  &  W.  642. 


tiXSKE,  OF  SOMERSET  v.  COOKSOM.  Case  108. 

[  390  ] 

Ttftf  Duke  of  Somerset,  as  lord  of  the  manor  of  Corbridge,       Lord 
k  tfarthumberUmd,  (part  of  the  estate  of  the  Piercys  late    Chancellor 
Eirls  of  Northumberland)  was  entitled  to  an  old  altar-piece    ^    p      j, 
made  of  silver,  remarkable  tot  a  Greek  inscription  and  dedi-  i64.  pi.  28. 
csfion  to  Hercules.    His  Grace  became  entitled  to  it  as  ^^*"f^^ 
tnasure  trove  within  bis  said  manor.    This  altar-piece  had  livery  of  an 
ken  sold  by  one  who  had  got  the  possession  of  it,  to  the  de-  o^r  c^oiaty 
fcndant,  a  goldsmith  at  Newcastle,  but  who  had  notice  of  the  ^  specie. 
Boke's  claim  thereto.    The  Duke  brought  a  bill  in  equity  to 
oompd  the  delivery  of  this  altar-piece  in  specie,  undefaced. 
The  defendant  demulted  as  to  part  of  the  bill^  for  that  the 
{daintiff  had  his  remedy  at  law,  by  an  action  of  trover  or  de- 
KtM,  and  (yught  not  to  btifig  his  Idll  m  equity ;  that  it  was 
(h^;  fbr  whitings  AVoiiring  of  the  realty  a  bill  would  lie,  but 
Ikk  fiff  any  thidg  (1)  merely  peifsonal;  any  more  than  it 
wad  tat  a  horse  or  a  cow.    So,  a  bill  might  lie  for  an 
kfe^loom ;  as  in  the  case  of  Pusey  r.  Ptisey,  1  Vem.  2J9. 
Aid  tihough  ill  tr&ter  the  phuntifF  could  have  only  damages, 
jWI  ijd  deHmU  the  thitig  itself,  if  it  can  be  found,  is  to  be 
iMVered;   and  if  such  bills  as  the  present  were  to  be 
tftoi^  half  the  actiotis  of  trc/ver  would  be  tnrued  into  bills 
b  chancery. 

(1)  Tide  Cud  v.  Rutter^  ante,  1  vol.  570.   CoU  v.  NetterviUe^  ante,  2  vol.  304.(3) 


(^ Pells r.,Ready3Yes.7Q4  Lloyd    v.  Lotstherf  .13  Yea.  05.    Sari  qf 
^'  XP^'f^ir  '  Vei. ,  777.    Kuibrown    Moccleifield  j.  Baoiiy  3  V#  &  &  18. 
^'f%it*mi  10  Vet.  199.    Lawiher 


390 


De  Term.  S.  Michaelis,  1735. 


Dakeof 

SOMERSKT 

r. 

COOKSON. 

[  391  ] 


On  the  other  side  it  was  urged^  that  the  thing  here  sued 
for,  was  matter  of  curiosity  and  antiquity ;  and  though  at 
law  only  the  intrinsic  value  is  to  be  recovered^  yet  it  would 
be  very  hard  that  one  who  comes  by  such  a  piece  of  anti- 
quity by  wrong,  or  it  may  be  as  a  trespasser,  should  have  it 
in  his  power  to  keep  the  thing,  paying  only  the  intrinsic 
value  of  it :  which  is  like  a  trespasser's  fordng  the  right 
owner  to  part  with  a  curiosity,  or  matter  of  antiquity,  or 
ornament,  nolens  volens.  Besides,  the  bill  is  to  prevent  the 
defendant  from  defacing  the  altar-piece,  which  is  one  way  of 
depreciating  it ;  and  the  defacing  may  be  with  an  inteotioo 
that  It  may  not  be  known,  by  taking  out,  or  erasing  some  of 
the  marks  and  figures  of  it;  and  though  the  answer  had  de- 
nied the  defacing  of  the  altar-piece,  yet  such  answer  cooU 
not  help  the  demurrer ;  that  in  itself  nothing  can  be  more 
reasonable  than  that  the  man  who  by  wrong  detains  my  jnio- 
perty,  should  be  compelled  to  restore  it  to  me  figain  b 
specie ;  and  the  law  being  defective  in  this  particular,  voA 
defect  is  properly  supplied  in  equity. 

Wherefore  it  was  prayed  that  the  demurrer  might  be  over- 
ruled, and  it  was  over- ruled  accordingly.       ^ 


Case  109. 


JLAW  V.  LAW. 


Ca. 
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Lord  ^.y  by  the  interest  which  he  had  with  the  conmiissionerB  of 
Chancellor    excise,  procured  for  his  brother  B,  a  supervisor's  place  in 

ALBOT.  ^^^^  office ;  and  in  consideration  thereof,  B.  gave  a  bond  for 
™^'  '  the  payment  of  10/.  per  annum  to  A.  by  half-yearly  pay- 
2  Eq.  J^*' ^^'  ments,  as  long  as  B.  should  continue  in  the  office.  JB.  died, 
A.  by  his  in-  having  for  some  years  omitted  the  payment  of  this  annual 
^>mmi^ionen  ^^^  ^^  ^^'-^  whereupon  ^.  sued  the  bond  against  the  widow 
of  excise  geto  and  executrix  of  B,  who  at  law  pleaded  a  sham  plea  of  pay- 
that  branch  of  ment,  and  now  brought  this  bill  to  be  relieved  against  tte 

Uicrcrenue       |,ond. 

for  B.,  who  in 

consideration  thereof  gires  a  bond  to  A.  to  pay  him  10/.  per  annam  aa  long  as  B.  eii}oyi  Ike 

place  I  equity  will  rcliere  against  the  bond. 

[  Zn  ]         For  the  defendant  it  was  objected,  that  the  bond  was  ad- 
mitted to  be  good  at  law  by  the  plaintiff's  not  being  adviaa^ 
to  plead  the  statute  of  5  &  6  £dw.  6.  against  the  sale  ^ 
offices  J  neither  truly  in  this  case  could  the  act  be  pleadtfA 
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ing  made  long  before  the  excise  because  a  branch  of  the        La.w 

fenue ;  that  the  law  being  with  the  defendant,  it  would  be        j^^^^ 

nd  to  take  the  benefit  theveof  from  hiip ,  especially  when 

ewa^not  plaintiff  in  equity^  prayed  no  aid  of  this  court, 

ad  had  been  guilty  of  no  fraud;  that  though  the  bond  in 

QNtion  had  on  a  la)  former  occasion  been  called  a  phwje-  («)  ^  *  "*?• 

mage  bond,  and  represented  aa  equally  mischievous  with  a  junction  which 

Hitiag^-brocage  bond,  yet  it  could  with  no  reason  or  justice  ^*J^^ 

•membled  to  a  marriage-brecage  bond,  which  had  indeed  Jan.  1733. 

I  IcBgUi,  in  th»  ca«e  of  Potter  v.  Ball,  [B]  (though  after 

mit  litigaition  and  difference  in  0{>inion)  been  condemned 

D  equity,  with  a  view  to  obviate  a  growing  mischief,  occa- 

imd  by  servants  and  other  mean  persons  taking  these 

wris  for  procuring  marriages  into  great  families,  which 

Wtrinced  very  unequal  matches,  to  the  unspeakable  uneasi- 

Wm  and  discomfort  of  friends  on  account  of  such  alliances : 

i^Mtpeas  the  present  case  could  be  attended  with  no  such  in- 

^veniencies ;  for  if  the  officer  who  gave  the  bond  should 

oe  thereby  induced  to  act  corruptly,  or  be  guilty  of  extor- 

^  he  would  be  punishable  in  another  manner,  by  indict- 

i»Qt  for  such  corruption  or  extortion,  and  if  found  guilty,     [  393  J 

mmU  forfeit  his  place :  that  it  could  be  no  objection  that 

kk  whole  salary  or  profits  belonging  to  an  c^ce  ought  to  be 

Pttdved  by  him  that  executed  it,  for  this  was  frequently 

Blhcrwise,  and  yet  tolerated  both  in  law  and  equity.    Nay, 

in  some  of  the  greatest  offices  of  the  courts  in  JFestminster^ 

totf,  the  deputy  who  executed  the  office  had  commonly  but 

lacanty  allowance,  the  greatest  part  of  the  profits  goii^g  to 

Qie  principal,  who  underwent  none  of  the  trouble. 

But  by  the  Lord  Chancellor.  Bonds  and  engagements  of 
Bus  nature  are  highly  to  be  discouraged.  Meirit,  industry, 
nA  fidelity,  ought  to  recommend  persons  to  these  places, 
iri  not  interest  with  the  commissioners,  who,  it  is  to  be 
pMiumed^  had  they  known  from  what  motive  the  plaintiff  at 
kv  applied  to  them  on  behalf  of  his  brother,  would  have  re- 
l^tled  him.  The  officer's  giving  money  to  a  friend  of  the 
^HMiimiesioners  for  his  interest  is  altogether  as  bad  as  giving 
'toey,  or  a. bond  for  money,  to  the  commissioners  them- 
fdvtB,  which  undoubtedly  would  have  been  relieved  against. 

DB]  TJits  was  a  bond  for  assisting  in  promoting  a  marripge,  which  adterwardt 
*■»  •ffect  The  cause  was  heard  first  before  Sir  John  Trevor^  Master  of  the 
J«lk,  who  relieved  against  the  bond  ;  afterwards  the  Lord  Sommers  reversed 
«i  deeiree  at  the  Rolls,  but  the  Lords  reversed  the  decree  of  reversal.  Cases 
wP»L  Tfi.    See  also  the  case  of  Roberts  v.  Roberts^  ante,  7(Ln 

Wi.  HI,  Y 
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Law        It  is  a  fraud  on  the  public,  and  would  open  a  door  for 
j^'  sale  of  oflBces  relating  to  the  revenue.    The  taking  i 

from  the  officer  what  the  commissioners  and  the  trea 
think  to  be  but  a  reasonable  reward  for  his  care  and  troi 
tmd  an  encouragement  to  his  fidelity,  must  needs  be  of 
most  pernicious  consequence,  and  induce  him  to  make  il 
by  some  unlawful  means,  such  as  corruption  and  extort 
And  though  the  excise  was  no  part  of  the  revenue  at 
time  of  making  the  statute  of  5  and  6  £dw.  6.,  yet  tli 
may  be  good  ground  to  construe  it  within  the  [C]  reason  i 
[  394  ]  mischief  of  that  law,  which  is  rather  a  remedial  than  a  pe 
one. 

But  supposing  it  to  be  a  good  bond  at  law,  so  are 
marriage-brocage  bonds ;  which  yet  are  justly  condemi 
in  equity,  as  introductive  of  infinite  mischief;  and  tl 
having  been  much  litigated  and  contested  fortifies  theo 
nion  that  prevailed  at  last ;  for  it  shews  what  was  the  se 
of  the  supreme  court  of  judicature,  after  the  inconvenienc 
of  such  bonds  had  been  fiilly  weighed  and  experienced. 

Wherefore  since  engagements  of  this  kind  are  like  to 
casion  corruption  and  extortion  in  offices,  by  having 
profits  of  places  separated  from  the  places  themselvea, 
the  bond  be  delivered  up,  and  a  perpetual  injunction  awan 
thereon ;  and  though  this  be  a  new  case  let  the  defend 
pay  costs.  (1) 

IJC]  It  is  no  new  thing,  but  usual,  that  an  interest  raised  by  a  sobseqaent  i 

tnte  should  be  under  the  same  remedy  and  advantage  as  an  interest  existing  befi 

Thus,  at  common  law,  no  acceptance  of  a  collateral  recompence  could  barai 

of  her  dower.   But  the  statute  of  27  //.  8.  made  a  jointure  to  be  a  bar,  whid 

that  time  extended  only  to  a  jointure  made  by  act  executed  in  the  husbu 

life-time.    Afterwards  the  32  //.  8.  enabling  a  man  to  devise  his  lands,  it 

held,  that  if  a  man  were  to  de? ise  lands  to  his  wife  in  satisfaction  of  her  doi 

and  she  should  accept  them,  this  would  be  a  bar  within  27  H.  8.,  4  Co.  4.  tf 

because  it  is  within  the  same  equity  and  reason ;   and  the  diversity  is  in 

manner  only,  not  in  the  thing.     So  Exchequer  Bills,  though  created  and  m 

valuable  by  a  statute  subsequent  to  that  of  12  Car,  2.  cap.  35,  for  erectini 

post-office,  yet  are  portable  within  the  intent  of  the  said  act  of  12  Cttr.  2. ;  • 

on  a  letter  in  which  such  bills  were  inclosed  being  lost  out  of  the  office,  the  P( 

masters  were  held  chargeable.    From  the  Lord  Ch.  Just  HoW%  argument  ia  < 

case  of  Lane  v.  Cotton  and  Franklandj  in  the  Reporter's  manuscript.     See  i 

Salk.  17.     And  it  is  observable,  that  though  the  other  three  Judges  of  B, 

diflfMng  in  opinion  with  the  Chief  Justice,  judgment  was  given  in  that  cm- 

the  defejidanti,  yet.oo  ii%^rit  of  error  being  brought  in  the  Excheqaer^shaaft* 

the  defendants  are  said  to  have  made  satisfaction  to  the  plaintiff,  which  pot; 

end  to  all  further  proceedings. 

(1)  Reg.  Lib.  B.  1735.  fol.  86.    Et    vide  Bellamy  v.  Butrowj  Cv.  )^ 
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'.    Purdy  V.  Stacy^    b  Burr.  Amb,  43^  {y)     Garforth  v.  Fearon^ 

Harrington  v.  Du  Chately    1  1  H.  Bl.  327.    Parson  v.  Thompson^  1 

C.  124.  (s)   Debenham  v.  Oj:,  H.  Bl.  322.  («) 
276.    Morris  v,  itf«  Cii/focA:, 


C.  2  Dick.  581.  89.  Thomson  v.  Thomson,  7  Ves.  470. 

i.  C.  2Eden,  190.  Osborne  v.  Williams^  18  Ves.  379.; 

lartwell  ¥.  Hariwell,  4  Yes.  and  see  Riphardson  ▼.  MelHsh^  2  Bing. 

3iacftford  ▼.  Preston^  8  T.  R.  229. 


C  3«5  ] 

VILLI  AM  HUMPHREYS  t^.  his  Son  ORLANDO      Case  110. 

HUMPHREYS.  Lord 

Chancellor 
\ifnphreys  had  brought  a  bill  against  his  father  Sir     Talbot. 
lit  Humphreys  to  recover  divers  sums  of  money  from  a^^g^^*to* 
her,  and  inter  aV  a  bond  of  20^000/.  entered  into  in  recover  dircri 
For  the  payment  of  10^000/.  and  interest  at  the  end  of  count,  and  alio 

IP  10,0001.  on  a 

*  stale  bond  of 

"eoty  yean  standing.  -The  defendant  demnra  as  to  what  related  to  the  bond,  for  that 
tiff  might  sue  at  law.  The  demurrer  l)eing  allowed,  the  obligee  in  the  bond  sues  the 
aw  and  geta  a  verdict,  after  which  the  defendant  brings  his  bill  to  be  relieved  against 
,  as  having  been  satisfied  ;  the  court  ordered  an  injunction,  for  that  there  was  reasoa 
reUef  in  equity,  though  the  defendant  had  demurred  to  the  bill  brought  on  the  bond. 

defendant  demurred  as  to  that  part  of  the  bill  that 
relief  on  the  bond,  or  to  recover  the  money  due 
I ;  for  that  the  plaintiff  had  a  remedy  for  the  same  at 
he  bond  appearing  to  be  in  his  custody,  and  taken  in 
n  name.  This  demurrer  was  argued  and  allowed, 
ards  the  son,  Mr.  Humphreys,  brought  an  action  at 
&is  bond ;  and  on  solvit  ad  diem  pleaded,  obtained  a 
,  ifnz.)  that  the  money  secured  by  the  bond  was  not 

1  this  Sir  William  brought  his  bill,  setting  forth,  that 
mA  for  10,000/.  was  entered  into  without  any  consi- 
D^  and  intended  only  to  be  in  force  until  some  settle- 
hould  be  made  on  Mr.  Humphreys  by  his  fether,  who, 
lis  son's  marriage  in  1707)  had  given  him  10,000/., 
irenanted  to  give  him  10,000/.  more ;  and  that  a  pur> 
n  Essex  of  1000/.  per  annum  had  been  settled  on  the 

y2 
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HihiniRETfi  son  in  pogsession ;  also  that  the  bond  was  afterwards  thrc 

^'         aside  amongst  useless  and  neglected  papers  as  a  thing  of 

PHRETS.      ^^^^9  suid  had  been  satisfied  by  stocks  of  the  father  that  1 

[  306  "1     been  transferred  to  the  son^  or  to  his  order,  specifying  t 

particulars. 

Mr.  Humphreyty  to  such  part  of  the  bill  as  prayed  xdi 

agdnst  the  bond,  pleaded  the  verdict  and  the  former  di 

murrer  put  in  by  Sir  fVUliatn  and  allowed.    And  it  m 

argued,  that  this  was  properly  triable  at  law ;  and  after  du 

the  court,  and  even  Sir  fFilliam,  had  declared  themselyes  < 

that  opinion :  and  the  defendant  having  accordingly  been  i 

law  and  recovered  there,  the  father,  Sir  fFiUiam,  must  nc 

now  be  admitted  to  say  it  is  proper  in  equity,  and  not  i 

law ;   for  that  would  be  going  backward  and  forward,  an 

dealing  ill  with  the  court ;   and  was  (as  Mr.  Strange  dk 

served)  a  departure,  which  is  no  more  to  he  endurd'i 

equity,  than  it  is  at  law. 

After  B  plea         Upon  a  motion  for  an  injunction  to  stay  proceedings  o 

can  l^  DO  mo-  "^^  bond,  the  cOurt  said,  that  after  a  plea  put  in,  there  cant 

f^^t^^  ^m'  °°  n^otion  for  an  injunction,  (z)    But  at  the  instance  of  ill 

the  plea'ls  ar-  plaintiff,  it  was  ordered  that  the  plea  should  come  ob  tt 

^^^  next  day  to  be  argued  among  the  exceptions,  with  ksK 

that  if  the  plea  should  be  over-ruled,  then  the  plaintiff  S 

WUliam  Humphreys'  might  move  at  the  same  time  fat  t 

injunction. 

Accordingly  the  plea  coming  on  to  be  argued,  after  hear 

^  ing  counsel,  the  Lord  Chancellor  declared,  that  this  bom 

being  a  stale  one,  of  about  thirty  years'  standing,  and  th 

money  due   thereon   not  having  been  demanded  for  m 

many  years,  and  the  suit  on  the  bond  on  the  son's  pai 

being  improper  in  equity,   Sir  fFilliam  Humphreys  migl) 

reasonably  expect  primd  facie  to  have  met  with  success  a 

law,  it  being  a  rule,  that  after  twenty  years  and  no  intetes 

paid  during  that  time,  a  bond  shall  be  presumed  to  be  satis 

fied  {y)  unless  something  appears  [D]  to  answer  thatlengtho 

[D]  The  producing  a  receipt  for  interest  within  twenty  years,  indoraedtmi 
bond  by  the  obligee,  (thoagh  the  time  when  such  receipt  was  written  and  signet 
did  not  appear  otherwise  than  by  the  indorsement  itself)  has  been  held  snffideni 
to  take  off  the  presumption  of  payment.    See  the  case  of  The  Lord  Bmrrinff^ 


(«)  Nor  after  a  demurrer  filed,  Cotf-     Causes^    4  Burr.    1963.    Oswatl^ 
sins  v.  SmUhj  13  Yes.  164.  Leghy  1  T.  R.  270. 

{y)  Anon.  0  Mod.  33.    Winchebe^ 
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Ikie  ^  so  that  the  plaintiff  Sir  William  Humphreys  had  reason  Huhphuts 
toinsist  by  way  of  demurrer,  that  this  was  proper  at  law ;  where  ^^ 

if  it  had  gone  for  him,  it  had  cut  every  thing  short,  and  made  pm^syi. 
an  end  of  the  demand  :  but  though  this  matter  be  now  found 
against  the  obligor,  it  is  nevertheless  hard  to  say,  that  he 
ihall  be  barred  of  any  equity  he  may  have  against  the  bond. 
As  suppose  the  same  were  really  intended  only  to  secure  a 
proyision  for  the  son,  untU  a  settlement  should  be  made^ 
vhich  settlement  has  accordingly  been  made ;  or  suppose  th^ 
bond  has  in  Eact  been  satisfied  by  a  transfer  of  the  father's 
stocks,  or  any  other  way,  surely  there  can  be  no  doubt  but 
that  the  obligor,  under  these  circumstances,  ought  to  be  re- 
lieved; consequently,  it  is  no  bar  to  say  to  the  fioither,  ^^  you 
^  alleged  this  bond  was  properly  triable  at  law,  which  haa 
''been  so  done,  and  therefore  you  can  have  no  relief  in 
''  equity/'  Now  if  this  be  so,  then  the  answer  which  should 
support  the  plea  being  general,  and  not  answering  the  par- 
ticular charges  in  the  bill,  the  plea  will  be  insufficient,  and 
must  be  over-ruled ;  and  the  plaintiff  having  by  the  order 
liberty  to  apply  for  the  injunction,  it  is  a  motion  of  course, 
aad  must  be  granted.  But  this  controversy  being  between 
an  i^d  father  and  an  only  son,  was,  the  coiut  said,  fit  to  be 
agreed;  and  thereupon  it  was  recommended  to  Mr. 
Attorney-General  on  the  one  side,  and  Mr.  Vemey  on  the 
other,  to  endeavour  to  compromise  the  difference^  and  end  the 
matter  amicably. 

V*  SearUj  in  Parliament,  Feb*  1730,  upon  a  writ  of  error  from  the  Exchequer 
Chauber.     3  Bro.  P.  C.  535.  (x) 


(«)  S.  C.  2  Str.  896.  2  Lord  Rajm.    servations  in  Glynn  v.  The  Bank  of 
1370. ;  aod  see  Lord  Hardwicke's  ob-    England^  2  Vez.  Sen.  43. 


ROBINSON  ET  AL'  v.  TONGE,  DUNN,  ET  AL'. 


[  308  ] 


Case  ill. 


Ufon  the  Master's  special  Report.  \jot6. 

.  Chancellor 

Talbot. 

A  BILL  was  brought  by  the  creditors  of  Tange  against  the  2  Eq.  Ca.  Ab^ 
^M^Adant  Dunn^  who  was  his  administrator,  and  against  454]  14.  uL 
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Robinson    others,   for  the  recovery   of  debts   due  to   the   plamtJSS^ 
^'  on  bond  from  the  intestate.     And  on  hearing  the  camef^ 

the  court  made  the  usual  decree  for  the  defendant  to  ac — 
count,  and  the  Master  to  be  at  liberty  to  state  any  thin^ 
specially* 

The  Master  stated,  that  Toiige  the  intestate  died  indebted 
by  some  judgments  that  were  recovered  against  him  in  hi^ 
lifetime ;  and  his  death  happening  in  the  vacation,  serer&l 
of  his  creditors,  who  had  warrants  of  attorney  for  judgments^ 
entered  their  judgments  which  related  to  the  first  day  of  th^ 
preceding  term,  and  consequently  to  the  intestate's  lifetime  ^ 
though  in  fact  such  judgments  were  not  signed  tilt  after  the? 
intestate's  death ;  and  likewise,  that  the  intestate  died  in- 
debted to  several  by  bond ;  and  that  the  defendant  Dttnr^ 
having  been  bound  as  surety  only  for  the  intestate  in  som^ 
bonds  and  judgments,  took  out  administration  to  him,  beinf 
advised,  that  he  might  thereby  pay  off  those  debts  for  whicl 
he  himself  was   bound,   as  surety  for  the  intestate :  tba.' 
Ihinn  the  administrator  paid  off  two  judgments  entered  u 
the  intestate's  lifetime,  amounting  to  300/.,  and  paid 
some  judgments  entered  in  the  vacation  following  after  tb' 
intestate's  death,  but  which  by  relation  {ut  supra)  had  are — 
trospect  to  the  first  day  of  the  term  which  was  in  the  intes  — 
tate's  lifetime,    though  not  actually  signed  till  after  bf^ 
death ;  and  that  the  said  administrator  paid  some  debts  b^ 
bond,  and  disbursed  and  advanced  so  much  money,  as  to 
have  over-paid  100/.  beyond  what  he  had  received ;  and  tba-* 
there  were  no  more  personal  assets  left,  nor  any  real  assets 
but  an  advowson  in  fee,  which  had  descended  to  the  beir^ 
and  which  on  an  appeal  to  the  House  of  Lords,  had  beenad-^ 
judged  to  be  assets  to  pay  debts,  where  the  heir  was  boand^ 
and  which  advowson  had  been  since  by  order  of  the  courts- 
sold,  and  the  money  paid  into  the  bank. 

On  this  case  thus  stated  the  Lord  Chancellor  gave  bi^ 
opinion : 

First,  That  as  to  the  judgments  recovered  ag^st  theia  — 
testate,  and  entered  in  his  lifetime,  they  must  undoubtedly!^^ 
preferred.    Also, 
Where  by  the        Secondly,  That  with  regard  to  the  judgments  on  warran't:^^ 
frauds  it  is       of  attorney  entered  after  the  intestate's  death,  as  these  rdat^^ 
intonento        ^  *^  ^^^^  ^^^  ^^  ^^®  term,  when  the  intestate  was  alive,' 

shaU  not  bind  lands,  but  from  the  signing,  this  relates  only  to  purchases,  and  therefore,  t*^^ 
tween  creditors,  a  judgment  entered  in  the  vacation  relates  to  the  first  day  of  the  prec^*^" 
term. 


[  399  ] 
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same  were  good  judgments  from  that  time(2) ;  for  the  sta-     Robinson 
tute  of  frauds^  which  enacts^  that  no  judgment  shaH  bmd       _  ^' 
hndf  but  from  the  signing,  concerns  only  purchasers^  and 
not  creditors  [E];  so  that  as  to  creditors  this  remains  as  it 
was  at  common  law.    But^ 

Thirdly  J  The  question  was,  what  remedy  the  adminis-  [  400  ] 
trator  should  have,  with  respect  to  the  money  which  he  had 
paid,  out  of  hid  pocket  beyond  the  personal  assets  ?  And 
here  it  was  represented  to  be  very  hard,  if  he  should  lose 
any  part  of  that ;  for  which  reason  it  was  said,  that  as  to  the 
judgments,  and  more  especially  those  that  had  been  obtained 
m  the  intestate's  lifetime,  and  which  the  administrator  had 
paid^  he  ought  to  stand  in  their  place ;  and  as  these  judg- 
ment creditors  might  have  come  on  the  real  assets  for  their 
whole  debts,  so  should  the  administrator  that  paid  them. 

J^ard  Chancellor.    As  to  the  judgments  which  the  admi-  b/JIJL™"*^ 
Distrator  has  paid,  both  those  which  were  entered  in  the  tes-  judgmentotnd 
tator's  lifetime,  and  also  those  entered  in  the  vacation  after  dies  intestate. 
Wb    death,  so  far  he  has  duly  administered :  but  when  he  P*^  adminis- 

■^  trator  pays  the 

went  further,  and  paid  bonds  beyond  the  assets,  he  must  jadgmentoand 
stand  in  the  place  of  those  bonds,  and  there  being  no  per-  ^^l^ ^^ 
wnal  assets,  must  be  content  to  come  in  «ro  rata  only  with  paysmorcthan 

the  personal 
Mtate  comes  to ;  what  the  administrator  paid  on  thb  judgments  must  be  allowed  him  :  but  as 
to  what  he  paid  on  the  bonds^  he  must  come  in  pro  rata  with  other  bond  creditors  out  of  tbt 
*Ml  aascU. 

[E]  The  late  Earl  of  Winchelsea  died  seised  of  some  lands  in  fee,  and  consi-^ 
^^rablj  indebted  by  jadgment  and  simple  contract ;  and  after  the  death  of  the 
^id  Earl,  and  before  the  essoin  day  of  the  next  following  term,  many  of  the 
jadgment  creditors  delivered yieri/acicu's  to  the  sheriff,  and  took  the  goods  and 
|otDitare  in  execution  ;  whereupon  the  simple  contract  creditors  petitioned,,  (for 
i^  <)id  not  come  before  the  court  upon  a  bill)  that  the  judgment  creditors  might 
^  paid  out  of  the  land ;  or  at  least,  that  as  to  so  much  as  the  judgment  cre- 
ditors had,  by  taking  it  from  the  personal  estate,  exhausted  the  same,  they  (the 
"^^ple  contract  creditors)  might  stand  in  their  place,  and  be  paid  out  of  the 
iMid. 

Sedper  cur^.  This  rule  of  equity  is  very  just,  but  not  applicable  to  the  pre- 
'^t  case  :  here,  the  judgment  creditors  having  lodged  their  writs  of  executioo 
^'th  the  sheriff  in  the  same  vacation  that  the  party  died,  it  relates  to  the  teste  of 
^^  'Writ^  as  to  all  but  purchasers ;  and  consequently,  by  relation,  the  personal  estate 
*^  'W'hich  the  simple  contract  creditors  would  avail  themselves,  as  being  in  the 
P*^^s«ssion  of  the  Earl  at  his  death,  was  not  so,  being  evicted  from  him  in  his 
*|^*^time  by  the  execution  ;  and  therefore  the  simple  contract  creditors  seem  to 
^  ^^ithout  remedy,  as  to  such  of  the  assets  as  have  been  seized  by  these  execu- 
^s-  Finch  r.  The  Earl  of  WinchelseOj  Hil.  Vacation^  1719.  by  the  Lord 
Sed  qutere. 


j,C^)  Heapy  v.  Parris^  6  T.  R.  368.     fVagkorne  ?»  LangmeaHy  1  B.  &  P. 
^^-^T/wr  V.  Langmeady  7  T.  R.  20.     571. 
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RoBiwson    the  other  bond  creditors^  for  a  satisfacticHi  out  of  the 
^-  arising  by  sale  of  the  advowson^  which  is  real  assets, 

r  ^Q2  n         But  then  it  was  objected  by  the  Solicitor-General,  that 
the  advowson  was  not  liable  to  the  demands  ofi  the  intes- 
tate's estate ;  for  that  at  common  law  no  real  estate  could 
be  extended^  and  that  an  advowson  is  not  extendible  on  an 
^flJ^^'^'     ^feg-tV;  that  the  statute  (a)  only  made  medietatem  terrce 
liable  to  an  extent;  also  that  nothing  can  be  extended  on  an 
(5)3  Cro.359.  elegit^  but  what  the  jury  may  put  an  estimate  on  the(^) 
Ch.  J.  ^    "'    yearly  value  thereof;  now  no  yearly  value  can  be  put  upon 
an  advowson,  much  less  upon  the  moiety  of  an  advowson  ; 
and  if  the  case  in  1  Inst,  374.  b.  be  law,  that  an  advowsoa 
in  fee  is  assets,  yet  it  may  not  be  extendible  on  an  el^. 
An  adrowBon        LfOrd  Chancellor.     It  seems  hard,  to  mdntain  that  thii^ 
^"bekis^eia  incorporeal,  or  lying  in  grant,   are  not  extendible  on  an 

asseto,  and  (as  elegit.    However,  the  question  here  is,  not  whether  an  ad- 
it aeems)  ex-  -  i.i  1      1         1     ^       .   ;  1.  «  1 
tendlbie  on  an  vowson  be  extendible,  but  whether  it  be  assets,  which  has 

^^'  already  received  a  determination  in  the  House  (1)  of  Lords  ; 

and  indeed  as  it  may  be  sold,  and  comes  to  the  heir  by  de- 
scent, it  is  reasonable  it  should  be  assets. 

Memorandum,  In  this  case  it  was  insisted,  that  the  admi- 
nistrator could  not  pay  a  bond  debt  after  a  bill  in  eqmty 
brought  against  him  by  another  bond  creditor  and  notice^ 
the  said  bill  being  in  nature  of  an  action  at  law ;  in  wUkte 
case  such  administrator  would  not  be  permitted  to  pay  9 
bond  creditor  without  having  given  him  judgment ;  which 
the  court  seemed  without  difficulty  to  allow.  [F] 

[F]  Nevertheless  this  point  dofs  not  appear  to  have  been  fnllj  settled  til! 
lately.     In  the  case  of  Darston  v.  The  Earl  ofOrford^  HiL  1701,(^)  where  J. 
and  B,  were  both  creditors  by  specialty  of  J,  S.  who  died,  and  left  aa  executor, 
a^^ainst  whom  A,  brought  a  bill  in  equity  for  a  discovery  of  assets,  and  to  be  paid 
his  debt,  and  pending  such  suit,  the  executor  voluntarily,  and  without  suit,  paid 
B.'s  debt :  upon  an  account  decreed  on  A,h  bill  against  the  executor,  the  latter 
craved  an  allowance  of  this  payment ;  and  it  was  decreed  by  the  Lord  Keeper 
Wright^  that  the  executor  should  not  have  an  allowance  thereof ;  seeing,  that 
before  payment  made,  a  bill  in  equity  was  brought  by  A,  of  which  the  execatior 
had  notice  ;  and  a  bill  in  equity  is  equivalent  to  an  action  at  law,  pending  which 
action  an  executor  cannot  make  a  voluntary  payment  of  any  debt.     From  this 
decree  an  appeal  was  afterwards  brought  in  the  House  of  Lords,  where  the  de- 
cree was  reversed  ;  and  the  reason  on  which  the  Lords  principally  grounded 

-  Ill 

(1)  3  Bro.  P.  C.  556. 


{y)  Prec.    in    Ch.    1 88.    and    see    and  Waring  v.  Danvers,  antcy  1   vol. 
MaUbtf  \,  Russelly   2  S.  &  S.   227.     295. 
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tecree  of  reversal  was,  for  that  as  the  debts  were  of  equal  degree,  and 
decree  of  the  court  of  Chancery  cannot  be  pleaded  at  law  to  an  action 
it  against  an  executor  upon  another  debt  of  equal  nature  ;  therefore,  such 
or  might  justify  the  payment  of  another  debt  of  equal  nature  ;  even  pend* 
»ill  in  equity.  From  a  note  communicated  to  the  reporter  by  Mn  Doddj 
rards  Lord  Chief  Baron  of  the  Exchequer)  who  was  of  counsel  on  the  ap- 
It  is  however  now  become  the  established  doctrine,  that  a  decree  of  the 
if  Chancery  is  equal  to  a  judgment  in  a  court  of  law(x) ;  and  where  an 
rix  of  ^.  who  was  greatly  indebted  to  divers  persons  in  debts  of  dif« 
Datures,  being  sued  in  Chancery  by  some  of  them,  appeared  and  answered 
lately,  admitting  their  demands,  (some  of  the  plaintiffs  being  her  own 
ers)  and  other  of  the  creditors  sued  the  executrix  at  law,  where  the  decree 
ing  pleadable,  they  obtained  judgments ;  yet  the  decree  of  the  court  of 
»ry,  being  for  a  just  debt,  and  having  a  real  priority  in  point  of  time,  not 
am  and  relation  to  the  first  day  of  term,  was  preferred  in  the  order  of  pay- 
0  the  jndgmen^  and  the  executrix  protected  and  indemnified  in  paying  a 
>edience  to  such  decree,  and  all  proceedings  against  her  at  law  stayed  by 
tion.  Mortice  y.  The  Bank  of  England.{w)  Decreed  first  at  the  RoUb 
Jaepk  Jekylly  in  August,  1735,  which  was  affirmed  by  the  Lord  TtMotj 
fember^  1736,  and  his  Lordship's  decree  affirmed  in  Parliament  in  MaUm 

(1)  Ca.  temp.  Talb.  217.  and  4  Bro.  P.  C.  287. 


See    Bligh    v.    The    Earl  of  And  the  injunction  can  be  obtained  by 

e^j  ante,  2  vol.  621.  either  plaintiff  or  defendant  in  equity  ( 

In  this  case  a  bill  for  an  injunc-  Di/er  v.  Kearsiey^  2  Mer.  482.  n.  and 

as  filed  by  the  executrix  against  see  Ciarke  v.  The  Earl  of  Ormonde^ 

editor  suing  at  law ;  and  so  iu  Jacob,  122.;  and  il^  after  notioe  of  the 

IV.  Martin^  1  Vez.  Sen.  211.  decree,  a  creditor  proceeds  at  law,  he 

'as  V.  C/oy,  1  Dick.  393.     Ken^  will  not  be  allowed  his  costs  at  law 

.   fVorthingtonj    2   Dick.   668.  subsequent  to  notice,  nor  the  costs  ef 

f  V.   Reynolds^    1   Bro.  C.  C.  application  for  injunctien.    Curre    ▼• 

Goaie  V.  Fryer^  3  Bro.  C.  C.  Bowyer^  3  Mad.  456.     But  a  oourt  of 

d  2  Cox,  201.:  but  an  injunction  equity  will  not  enjoin  a  creditor  from 

rain  a  creditor  suing  at  law  can  proceeding  at  law,  where  the  executor 

B  obtained  on  motion  in  the  suit  has  plead^  such  a  plea  as  may  entitle 

in    the    decree  to  account    has  the  -creditor  to  a  judgment  de  bonis 

made;    Paxton  v.  Douglas^  3  propriis.      Terrewesi  v.    Featherbyy 

20.     Perry  v.  Phelipsy  10  Ves.  2  Mer.  480.     Clarke  v.  The  Earl  of 

ickson  V.  Leqff  1  J.  &  W.  231.;  Ormonde^  nb.  sup.;  and  see  as  to  such 

I  the  court  will  reqnire  the  exe-  pleaa,  FieUtn  v.  FieUen^  1   S.  &  S. 

^  -make  a  .statement  on  oath  of  255.     Lord  v.  JVormleighton^  Jacob, 

nount  of  assets    in    his  hands.  148.  and  note  to  Hancocke  v.  Prowdj 

n  V.  Douglas^  ub.  sup.     Gilpin  ]  Saund.  386. 
dy  Southampton^  18  Ves.  460. 
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Case  112-  CLAVERING  v.  WESTLEY  ET  AL', 

Sir  Joseph    Thb  plaintiff  seised  in  fee  of  a  coal-mine,  made  a  leas^ 
Jekyll,     thereof  for  twenty-one  years  (reserving  a  rent)  to  A.  wh<9 

ih"^lk^  declared  a  trust  of  this  lease,  (viz.)  that  he  was  a  trustee:, 
2  Eo  c  Ab  ^  ^  ^^  ^^^  mine,  for  five  several  persons,  to  each  of  thcnca 
224.  pi.  9.        one  fifth. 

liiSTto  A.r"^  *The  five  partners  entered  upon,  worked  the  mine,  and  took: 
rcscnring  a  the  benefit  of  it :  but  some  time  after,  the  lessee  becomiasT 
les8ee,declares  insolvent,  and  the  mine  unprofitable,  it  was  flung  up  and 
himself  a  trus-  abandoned  by  the  several  partners ;  upon  which  the  lessor 
person!,  to  brought  his  bill  against  the  lessee  and  the  several  partners  isi. 
Sc  five  part-  ^rd^'  to  compel  them  to  pay  the  rent  in  arrear,  and  also  tk^ 
nen  enter  accruing  rent ;  insisting,  that  though  the  lease  was  made  to 
and  take  the  a  trustee,  yet  it  being  declared  by  him  to  be  in  trust  for  these 
m^c^whichr  ^^^^^  persons,  as  tenants  in  common,  it  was  the  same  thin^ 
afterwards  as  if  it  had  been  made  to  them  originally,  or  as  if  the  lesseo 
profiui^*e°  and  ^^^  assigned  it  to  them ;  in  either  of  which  cases  the  catiq/ 
the  lessee  in-    que  trusts  would  have  been  liable  for  the  rent,  and  to  the 

lolvcnt  *  the 

cestuy  qae  covenants  in  the  lease,  until  such  time  as  they  should  har^ 
UiOji?  hut  for  ^signed  it  over.  Besides,  as  these  cestuy  que  trusts^  while 
the  time  dur-  it  continued  a  beneficial  lease,  were  to  have  the  profits,  so  or» 
tooiTthe  prcH^  ^^^  Other  hand  it  was  reasonable  they  should  abide  by  the 
^l?-  loss  of  it.     Qui  sentit  commodum^  sentire  debet  et  onus, 

[  403  J  ^^^  ^  ^^^  Master  of  the  Rolls.  The  action  at  law  lie^ 
against  the  lessee  only,  by  the  landlord,  who  giving  credit; 
entirely  to  such  lessee,  is  debarred  of  his  remedy  against  aujT 
other.  And  there  seems  to  be  still  less  reason  to  charge  the? 
cestuy  que  trusts  for  the  future  accruing  rents,  since,  as  thes^ 
are  no  otherwise  chargeable  than  as  assignees,  they  are  at; 
liberty,  by  assigning  over  their  lease,  to  get  rid  of  it,  and 
thereby  to  determine  that  privity  of  estate,  in  respect  ox 
which  only  (1)  it  can  be  pretended  that  they  are  liable - 
Wherefore,  seeing  in  the  principal  case  the  lessor  has  n^> 
remedy  at  law  against  any  but  his  lessee,  upon  the  credit  ox 
whom,  and  of  whose  covenants,  he  has  let  the  mine ;  aiv» 


(1)  CA«nctf/for  V.  Poo/e,  Doug.  765.(2) 
(«)  Buckland  v.  Uall^  8  Ves.  95.    Staines  v.  Morris^  1  V.  &  B.  11. 
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ce  he  has  made  choice  of  him  as  the  person  liable  for  his  Clayering 
it,  I  think^  as  against  the  cestuy  que  trusts,  the  bill  ought    ^   ^* 
l)e  (1)  dismissed.     Sed  [G]  queer';   for  it  seems^  that      r  4Q4  -i* 
ilst  the  cestui/  que  trusts  received  the  profits^  they  should 
Liable  to  the  rent,  though  not  afterwards. 

<?]  In  the  Trinity  Term  following  this  cause  came  bj  appeal  before  the  Lord 
thot^  who  decreed  one  Reedy  the  lessee  (who  made  default)  to  pay  to  the 
ntiff  the  contribution  monies  he  had  received  from  each  of  the  cestuy  que  trusts 
«rds  working  and  carrying  on  the  coal  mine ;  and  if  that  should  prove  not 
acient,  the  cestuy  que  trusts  that  were  living,  and  the  representatives  of  such 
were  dead,  and  who  were  all  before  the  court,  to  contribute  each  one  fifth 
ards  satisfying  the  plaintiff  the  arrears  of  rent  that  had  incurred  during  the 
e  they  had  concerned  themselves  in  taking  the  profits.  The  plaintiff  to  have 
\  the  lOL  deposit.(2) 

—  — " — ■ — — ■ — 

1)  Reg.  Lib.  A.  1735.  fol.  136.  ^<  plaintiff;  and  in  case  the  defendant 
^)  The  decree  on  the  appeal  was,  ^^  Reed  had  not  sufficient  for  that  pur* 
lat  it  should  be  referred  to  the  Mas-  ^^  pose,  the  said  defendants  respec- 
it  to  take  an  account  of  what  was  ^^  tively  (the  representatives  out  of  as- 
ne  to  the  plaintiff  for  rent  and  other-  ^^  sets  only)  were  to  pay  to  the  plaintiff 
ise  on  the  foot  of  the  lease  and  the  ^^  one  fifth  part  of  what  shall  be  so  found 
svenants  therein  contained,  and  the  ^^  due,  or  so  much  thereof  as,  together 
line  was  to  be  paid  to  him  by  the  ^^  with  their  respective  shares  of  the 
cfendant  Reed  (the  lessee) :  but  in  ^^  money  in  the  hands  of  Reedy  would 
ase  the  defendant  Reed  should  not  ^^  make  up  such  fifth,  and  what  should 
WLj  the  same  at  such  time  and  place  ^^  thereafter  become  due  from  the  de- 
s  the  Master  should  appoint,  it  was  ^'  fendant  Reed  to  the  plaintiff,  upon 
rdered  and  decreed,  that  the  Master  ^^the  said  lease  and  covenant  was  to  be 
hould  take  an  account  between  the  ^^  paid  to  the  plaintiff  by  the  defendant 
everal  defendants  on  the  foot  of  the  ^^  Reed;  or  in  default  thereof  the  said 
rticles  (by  which  Reed  declared  the  "  defendants  respectively  were  to  pay 
rust  for  the  five  partners)  to  the  end  ^^  one  fifth  part  thereof,  or  so  much 
:  might  appear  whether  the  defendant  **  thereof  as  together  with  their  shares 
ieed  had  sufficient  of  the  money  of  ^^  of  the  money  in  the  hands  of  the  de- 
he  said  defendants,  and  the  deceased  ^^  fendant  Reed  would  make  up  such 
Partners  respectively,  remaining  in  ^'  fifth."  Reg.  Lib.  A.  1735.  fol.  526, 
lis  hands  to  answer  their  shares  of  by  the  name  of  Claverihg  v.  Reed, 
rhat  should   be   found  due  to  the 


¥i^ 
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Case  113.  EX  PARTE  ROWLANDSON- 

Lord       The  case  was,  John  Crosfield  and  James  Birket,  were  par^-' 
Chancellor    ^^^^  ^  trade,  and  bound  jointly  and  severally  in  their  joint  and 
2  Eq.  Ca.  Ab.    Several  bond  to  the  petitioner  Rotvlandson.  27th  of  October'^ 
if  A  ^^  dB       ^73^  &  joint  commission  was  awarded  against  Crosfield  and 
are  bound  io     Bitketf  who  were  found  bankrupts,  and  their   estate  and 
and  seveninT^  eflfects  made  over  to  assignees,  in  trust  for  their  creditors* 
to  J.  S.,  he       Afterwards  a  separate  commission  was  sued  out  against  eacb 
sue  then  joint-  of  the  partners,  and  each  upon  this  commission  was  also 
&T^  fo-^d  «  bankrupt. 

tiiem  jointly,  he  cannot  sue  them  seTerally,  for  the  pendency  of  one  suit  may  be  pleaded  Ua 
abatement  of  the  other  :  by  the  same  reason,  if  A.  and  B.,  joint  traders,  become  baoAmipl,io^ 
there  are  joint  and  separate  commissions  talcen  out  against  them,  and  A.  and  B.  before  ^ 
bankruptcy,  become  jointly  and  seTcrally  bound  to  J.  S«,  J.  S.  may  choose  under  wluch  oob' 
mission  he  will  come,  but  shall  not  come  under  both. 

The  petitioner  proved  his  debt  under  all  three  commissions, 

and  received  a  dividend  under  the  joint  commission  of 

shillings  in  the  pound  \  and  having  also  applied  to  the  com* 
[  406  ]  missioners  under  each  of  the  separate  commissions,  to  be  let 
into  his  dividend  under  such  separate  conmiission,  and  being 
by  them  refused,  in  regard  of  his  having  received  the  same 
under  the  joint  commission,  he  now  applied  to  the  Lprd 
Chancellor  to  be  admitted  to  receive  his  dividend  under  the 
separate,  as  well  as  under  the  joint  conmiissions. 

The  Lord  Chancellor  at  first  inclined  to  think,  that  the 
petitioner  being  a  joint  and  a  separate  creditor,  ought  to  be 
at  liberty  to  come  in  under  each  of  the  commissions,  provided 
he  received  but  a  single  satisfaction;  but  the  next  day  his 
Lordship  held,  that  as  at  law,  [A]  when  A.  and  B.  are  bound 
jointly  and  severally  XjoJ,S.\5  J,  S.  sues  A.  and  B.  severally^ 
he  cannot  sue  them  jointly,  and  on  the  contrary,  if  he  sue^ 

[A]  If  three  are  bound  jointly  and  severally,  the  obligee  cannot  sue  two 
them  jointly^  for  this  is  suing  them  neither  jointly  nor  severally.    RolL  Abr*  * 
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bem  jointly,  he  cannot  stie  them  severally,  but  the  one  aeticm  Es  ptHe 
aay  be  pleaded  in  abatement  of  the  6ther :  so,  by  the  same  "Owijaioi- 
eason,  the  petitioner  in  the  present  case  ongfat  to  be  put  to 
>ia  election,  under  which  of  the  two  commissious  he  would 
ome ;  and  that  he  should  not  be  permitted  to  come  undet 
K>th ;  for  then  he  would  have  received  more  than  his  «hare ; 
^^t  his  Lordship  said  he  would  hear  counsel,  if  Aey  had-  any 
t^ing  to  object  against  this  order. 

Whereupon  it  was  now  offered,  that  it  was  true,  if  at  law 
^  men  ai^  bound  jointly  and  severally  in  a  bond  to  «/.  &, 
!xe  obligee  may  either  sue  the  bond  jointly  againdt  both,  or 
^▼erally  against  eadi,  at  his  election ;  but  on  his  suingtbem 
fntly  and  severally  at  the  same  time,  the  pendemiy  of  one 
fit  may  be  pleaded  in  abatement  to  the  otii^;  but 'tbe 
aaon  of  this  is,  for  that  if  liie  obligee  sues  the  obligors 
■[^'ely,  and  recovers  judgment,  the  plaintiff  in  such  case  is  [  40^'3 
lil)erty.  to  take  as  well  the  joint  as  the  separate  effects  of 
Ab.  of  the  obligors  in  execution.  Now,  in  such  case,  he 
a  liave  no  more  than  all  the  effects  of  each ;  consequently, 
rl:ng  such  joint  suit  it  would  be  fruitless,  and  indeed  vexa- 
taa,  to  bring  a  separate  action  against  each  of  the  obligors ; 
t  %at  nothing  could  be  inferred  from  hence  against  a  just 
^^itor's  taking  under  each  of  these  commissions  the  Utmost 
^^cfentage  allowed  him  by  law ;  and  that  the  bankruptcy  of 
*  <3^btor  ought  not  to  hinder  him  of  such  advantage,  so  as 
^d  not  receive  a  double  satisfaction. 
*^or  which  purpose 'a  case  was  cited,  as  determined  by  the 
'^^  King,  Sept.  6, 1792^  where  a  joint  commission  issued 
^Sifomer,  Jbnesy  and  Prestland,  who  Were  partnenT  and 
^t^traders ;  and  ont  Rice  Paughan  proved  a  debt  of  925 N. 
^^r  the  commission,  and  received  a  dividend  Of  49.  in  the 
^^»id. 

^^^fterwards  Rice  Vaughany  having  likewise  a  separate  bond 
*^  Stainer,  for  the  same  debt,  sued  out  a  sejparatecoiin*^ 
^^ion  for  it  against  Stainefj  and  petitioned  that  the  com- 
^laioners  and  assignees  under  the  joint  commission  might 
Wer  up  the  separate  effects  of  Stctiner,  in  order  that  the 
^i^ioner  might  receive  a  further  satisfaction  towards  his 
^t:  out  of  Stainer's  separate  estate.  On  the  other  hand 
'  joint  creditors  petitioned,  that  the  separate  commission 
Blit  be  superseded,  forasmuch  as  Aire  Faughan  on  whose 
^i:tion  the  separate  commission  had  issued,  had  been  al- 
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Ex  parte     lowed  for  the  same  debt  under  the  joint  commission,  (viz,) 

Rowland-  ^^  j^  ^^  pound.    But  it  was  ordered,  that  the  assignees 

under  the  joint  commission  should  deliver  up  the  separate 

effects  of  Stainer,  to  the  end  they  might  be  applied  to  pa] 

the  separate  bond. 

[  408  ]  And  it  was  insisted,  that  this  was  a  case  in  point;  {<^-y 
here  Rice  Vaughan  was  a  joint  creditor  of  all  the  partner^^ 
and  also  a  separate  creditor  of  one^  and  had  proved  his  deh^^ 
and  taken  his  dividend  imder  the  joint  commission ;  no^^. 
withstanding  which  he  was  allowed  relief  as  a  separate  cr^. 
ditor  for  the  same  debt. 


If  two  joint-  But  the  Lord  Chancellor  observed  this  difference  between 
putnenhip  the  cases :  in  that  which  had  been  cited,  there  was  a  sio^Je 
^ih!e*^fftn**  ^^'^  given  as  a  collateral  security  for  the  same  debt,  by  ormc 
^resabondas  of  the  partners  only:  but  in  the  principal  case,  the  bon^i 
ciuiwforp^-  ^po*^  which  the  petitioner  would  seek  relief  under  the  se- 
mentofthis  parate  commission  was  not  only  for  the  same  debt,  bt^t 
joint  debrmay  gi^en  by  both  the  parties ;  and  the  plea  in  abatement  wod^ 
tjB  rocd  for  by  have  been  proper,  had  the  bond  been  sued  at  the  same  tim^ 

Ibe  partner-  i 

■bip  creditor,  both  as  a  joint  and  several  bond,  which  cannot  be,  when^ 
lfwM?tb^*'  ^^^  ^»  ^"^y  *  separate  bond.  Then  taking  this  to  beth^ 
bond  ^ven  by  rule  at  law,  that  a  joint  and  several  bond  cannot  be  sued  ai^ 
m^lerf.  <>^G  <^^  ^^  same  time,  both  jointly  and  severally,  bat  that 

the  obligee  must  make  his  election ;  so  it  ought  to  be  (he 
said)  in  the  principal  case.    And  this  would  best  answer  the 
general  end  of  the  statutes  concerning  bankrupts,  which 
provide,  that  all  debts  shall  be  paid  equally,  as  in  conscience 
they  are  all  equal;  that  it  is  upon  this  foundation,  that  debts 
of  a  partnership  have  been  ordered  to  be  first  paid  out  of  the 
(a)  Vide  Hor-  partnership  effects  (a),  and  that  afterwards  the  joint  creditors, 
tSteST'       when  the  separate  creditors  are  satisfied,  may  come  in  xxpon 
the  separate  effects,  but  not  before ;  and  so  vice  versd,  the 
separate  creditors  are  to  come  first  on  the  separate  eflfects  of 
the  partners,  and  if  these  not  sufficient,  then  on  the  joint  ef- 
fects, after  the  partnership  creditors  are  p^d. 
[  409  ]         And  therefore,  that  there  might  be  an  equality  in  the  prin- 
cipal case,  his  Lordship  ordered,  that  the  petitioner  should 
make  his  election,  whether  he  would  come  in  for  asatisfac- 
tion  out  of  the  partnership,  or  the  separate  effects,  but  not 
out  of  both  at  the  same  time ;  however,  his  having  recdved 
his  dividend  out  of  the  joint  effects,  on  the  joint  commiBsioDi 
whilst  this  matter  was  in  suspence,  was  not  to  bfaid  him^ 
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and  provided  he  brought  that  back  agidn^  he  might  coime  in  Ex  parte 

for  a  satisfiEurtion  out  of  the  separate  effects :  and  he  to  have  Rowland- 

•  SON 

a  month's  time  to  make  his  election.  (1) 

(1)  Ex  parte  Bondj  1  Atk.  98.  Ex  parte  BlankenhageriyCoolLe^a  Bank.  Law, 
IM.  (z) 


(«)  Ex  parte  Bentley^  2  Cox,  218.     10  Ves.  107.    Ex  parte  Hay^  15  Ves. 
JEjc  parte  Bevan^  9  Ves.  223.,  and    4.    Ex  parte  Liddely  iRose^  34. 


HEARD  ET  UX*  v.  STAMFORD.  Case  114. 

Lord 
A  WEMB  sole  was  indebted  to  her  sister  in  50/.  by  note ;  she    Chancellor 
•aairied,  and  brought  a  personal  estate  to  the  value  of  700/.        -a^I'Bot. 
^    her  husband,  with  whom  she  lived  about  a  year  and  a  i^^   ™^' 
V^^rter,  and  then  died;  the  creditor  by  note  never  recovered  2Eq.  Ca.  Ab. 
j^^gment  against  the  husband  and  wifie,  and  the  debt  re-  a  woman  in- 
«a»ined  unpaid.    TJie  husband,  on  the  wife's  death,  admi-  ^Jllia^ 
'^^^t^red  to  the  wife.    The  sister  married,  and  with  her  bus-  and  brings  a' 
'^i^d  brought  a  bill  against  the  defendant,  and  findmg  that  £^,8b^d,  and' 
^'^^  ckoses  en  action,  of  which  the  wife  died  possessed,  were  ^'**»  equity 
^'^^  sufficient  to  pay  the  50/.  debt,  which  the  wife  owed  dum  tbe  creditor 


'o;  it  was  prayed  that  the  defendant  the  husband,  for  so  SSw^d'toth 
'^'U.ch  as  he  had  received  out  of  the  clear  personal  estate  of  "^^^  of  what 
*^^  wife  upon  his  marriage,  should  be  made  liable  to  answer  iritb  the^wifc. 
^«  plaintiff's  demand. 

.And  it  was  insisted  to  be  but  common  reason  and  justice, 

^^^^t  as  the  wife  was  the  owner  of  a  visible  estate,  upon  the      [  410  ] 

^^edit  of  which  the  plaintiff  might  have  intrusted  her ;  so  he 

^^a.t.  had  such  estate  should  pay  the  debt,  which  he  might 

^^^^1  afford  to  do ;  that  it  would  be  a  case  full  of  hardship,  if 

^  fienae  sole,  who  in  ready  money,  goods,  jewels,  terms  for 

ye%rB,&c.  might  be  worth  10,000/.,  and  might  owe  1000/.,  if 

nch  woman  should  afterwards  marry,  and  die,  that  on  her 

^eaih,  her  husband  should  go  away  with  the  10,000/.  and 

Dot  be  obliged  to  pay  one  farthing  of  his  wife's  debt ;  this 

would  prove  of  the  most  pernicious  consequence  to  the  cre- 

ditpTB ;  whereas,  on  the  other  hand,  the  husband  could  have 

^  iieaaon  to  complain  of  being  liable  to  answer  their  de« 
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HsAJui  nuuids,  as  £v  aa  he  had  ceoeired  a  fortune  with 
^  that  the  author  (tf  a  book,  mtituled  The  Offiee  of 
(a  book  well  esteemed)  chap.  VJ.  touching  a  feme 
being  executrix,  takes  notice  kA  this  case  as  a  very  hard 
and  indeed  recommends  it  as  proper  for  the  conai^eratioiv 
a  court  of  equity ;  that  accordingly  the  court  has  granted 
lief  under  such  circumstances,  as  appears  from  the  Chtmr^^ 
Meporis,  296.  F}remnan  v.  Ooodham,  where  a  feme  diinii  «^^ 
bought  goods,  but  did  not  pay  for  them^  and  aftefrwircft 
married,  and  died^  having  brought  a  good  portion^  wUk^l 
came  to  the  hands  of  her  husband,  who,  on  the  credito^^ 
filing  a  bUl  agamst  him,  to  be  paid  for  the  goods,  demurred* 
The  Lord  Chancellor  Nottingham  over-ruled  the  demmre^' 
saying  with  some  earnestness,  that  he  would  alter  the 
that  point.  So  in  the  case  of  Powell  v.  Bellj  jibridgmi 
of  C€ue3  in  Equity,  00.  pi.  7*  Precedents  in  Chancery, 
It  was  decreed,  that  the  wife  who  had  contracted  deltts 
jofa,  being  dead,  the  husband  should  account  for  what 
had  received  with  her,  and  should  be  so  far  liaUe  to 
debts ;  and  there  Mr.  Fenum  is  said  to  bate  informed 
court,  that  he  had  often  known  it  so  held.    It  was 

[  411  ]     inmsted^  that  one  precedent  relieving  a  creditor^  was 
io  be  regarded  than  three  to  the  contrary. 

ZfOrd  Chancellor.    It  is  extremely  clear^  tfial  by  law 
bnsband  is  liable  to  the  wife's  debts  only  during  the  eover^ 
tnre,  unless  the  creditor  recovers  judgment  against  him  i 
the  wife's  lifetime ;  and  I  do  not  see  how  any  thing  less 
an  act  of  parliament  can  alter  the  law.    The  wife's  ehoees 
action  are  assets,  and  will  be  liable  :  but  these,  it  seems, 
not  sufficient  in  the  principal  case  to  answer  the  demaaA- 
In  the  case  of  Freeman  v.  Goodham,  there  was  some  reasc^n 
for  the  court  to  be  provoked,  when  the  goods  themsdve0 
eontinued^  after  the  death  of  the  wife,  in  the  hands  of  tl»^ 
husband,  who  notwithstanding  refused  to  pay  for  them.    It 
is  true,  it  appears  the  then  Lord  Chuicdlor  over-ruled  tb^ 
demurrer :  but  what  was  done  afterwards,  what  decree  hhi 
Lordship  made,  whether  the  cause  was  ever  heard, 
ther  the  bUl  whs  not  dissiissed,  does  [B]  not  appev. 


[B]  Upon  searching  the  Register's  book  it  appears,  that  in  the  case  of  Fmif- 
man  v.  Goodkmd  et  e  conf  (not  Goodham)  the  defendant  had  married  the  trt* 
tator's  widow,  who  bad  bought  goods  of  the  testator's  execntort ;  tkatafiar.ttt 
widow's  death,  the  executors'  bringing  their  hill  (inter  aV)  to  be  latisfifdjfv 
these  goods,  the  defendant  demurred,  which  demurrer  was  on  the  18th  oi  Deceit 
her,  1676,  oVer-raled  by  the  Lord  Chancellor :  that  afterwards  oa  the  heirinf 
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t    the  case  of  Powell  v.  Bell,  is  any  notice  taken  what  estate  Heard 

&«  wife  had  in  her  own  right^  and  what  as  administratrix  to  ^' 

rformer  husband.  Stamford. 


If  I  relieve  against  the  husband  because  he  had  sufficient  So  on  the  other 
^th  his  wife  wherewith  to  satisfy  the  demand  in  question ;  ^^iJ^ndebt- 
y  the  same  reason,  where  a  feme  indebted  dum  sola  after-  cd  dum  tola, 
Aids  marries,  bringing  no  fortune  to  her  husband,  and  judg-  brings  no  por- 
b  recovered  against  the  husband,  after  which  the  wife  u  ^''l'*^  J***" 
1^  by  the  same  reason  (I  say)  I  ought  to  grant  relief  to  against  whom 
le  husband  against  such  judgment,  which  yet  is  not  in  my  ^covered  for 
iwer ;  consequently,  there  can  be  no  irround  for  a  court  of  »?ch  debt,  and 

•^    '      .   ^  .       ,  °w-    ,      1  .  then  Ihc  wife 

[Uity  to  mterpose  m  the  present  case.    If  the  law  as  it  now  dies,  equity 
iUdds  be  thought  inconvenient,  it  will  be  a  good  reason  for  Jj^ve'thc'hus- 
e  Legislature  to  alter  it :  but  till  that  is  done,  what  is  law  band  against 
present  must  take  pkce.  ^**^  judgment. 

The  next  morning  the  case  of  The  Earl  of  Thomond  v. 
»/  of  Suffolk,  {a)  was  cited  to  have  been  adjudged  by  the  («)  VoL  1.470. 
^id  Macclesfield^  wherein  this  was  one  of  the  very  points 
t^uestion ;  and  the  Lord  Macclesfieldj  for  much  the  same 
^^^^pns  as  had  been  given  by  the  Lord  Talbot,  denied  to  re- 
^^e  a  creditor  of  the  wife  dum  sola,  against  the  husband  who 
^^Tived,  and  on  the  marriage  had  sufficient  personal  estate 
herewith  to  answer  her  debts.  Whereupon  the  Lord  Chan* 
'llor  took  notice,  that  although  the  matter  now  in  question 
^49  inconsiderable  in  value,  yet  the  case  itself  was  of  great 
^^sequence ;  for  which  reason,  if  the  counsel  for  the  plaintiff 
^re  dissatisfied,  he  would,  he  said,  hear  them  again  to  it. 
^t  the  above  mentioned  case  of  the  Earl  of  Thomond  being 
^bted  on  as  in  the  very  point,  the  counsel  acquiesced,  and 
^  not  stir  the  matter  again,  lb)  W  Note ;  the 

^  ^  '  same  point  had 

been  determined  by  the  Lord  King  in  the  case  of  Jordan  v,  Foley,  Trin.  1 1  G.  1. 

the  cause  the  2d  of  December,  1678,  the  defendant  insisted  that  his  wife  had 
t^ropert  J  in  these  goods  at  the  marriage,  which  were  part  of  her  portion  :  bat 
^"^ertheless  to  avoid  further  trouble,  and  in  case  an  assignment  of  some  lease- 
^\A  estates  mentioned  in  the  cause  were  made  to  him,  (though  he  was  not  liable 
"  law  so  to  do)  yet  by  his  counsel  he  offered  to  pay  for  the  goods,  whereupon 
^  decretal  order  runs  tfans  : — ^^  That  the  defendant  Goodland  do  pay  to  the 
%iid  executors  the  sum  of  350/.  reported  due  to  them  on  accoant  of  the  said 
9MKb,  according  to  his  offer  aforesaid.^*  So  that  this  being  a  decree  in  con- 
^veoce  of  the  defendant's  offer,  here  appears  to  be  no  express  determination  iu 
^  point ;  however,  it  is  very  probable  that  the  defendant  perceiving  which 
^j  the  opinion  of  the  court  Inclined  en  arguing  the  demurrer,  was  indaced  to 
^ke  the  above  mentioned  offer. 


VOL.  Ill,  z 
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Case  115.  SMITH  v.  TURNER. 

Lord        This  cause  was  heard ;  and  there  appearing  to  the  court  some 

Chancellor    reason  to  suspect  that  the  defendant  had  a  deed  in  his  cus- 
Tajlbot.  • 

tody,  it  was  ordered  that  he  should  be  examined  on  interro- 

205.  pi.  2.  gatories  touching  the  deed.  Accordingly  he  was  examined, 
Aftcr'thc^c-  ^"^  denied  his  having  the  deed,  and  all  the  circumstances 
fendant  has      relating  thereto. 

been  examined 

on  interrogatories,  and  publication  passed,  the  pliuntiff  ought  not  to  bare  a  commiinon  to 
examine  witnesses  in  order  to  falsify  the  defendant's  examination ;  this  tending  to  mnltiplj 
causes,  and  make  them  endless. 

The  Master  certified  notwithstanding,  that  he  thought  it 
reasonable  the  plaintiff  who  prayed  a  commission  to  examine 
witnesses,  in  order  to  falsify  the  defendant's  examinationj^ 
should  have  one.     And  now  on  motion  for  such  commission. , 
and  after  hearing  counsel  on  both  sides. 

The  Lord  Chancellor  ordered,  that  the  plaintiff  should  no^ 
have  such  commission  ;  for  at  tliis  rate  three  or  four  ca1l8^^ 
might  spring  out  of  one;  and  though  there  could  be  x^^ 
mischief  in  examining  the  party  himself,  yet  the  examinnj 
witnesses  after  publication  passed,  especially  where  it  may 
relate  to  the  matter  in  issue,  is  against  the  rule  of  the  cour^ 
and  may  be  greatly  inconvenient,  and  make  causes  endless. 


[  414  ]  KING  V.  WITHERS. 

Case  1 16. 

[In  Domo  Procerum.] 


Lord        Thb  bill  was  brought  for  the  recovery  of  a  legacy  of  3,50W. 

^tIlbo?'^    given  by  the  will  of  Charles  Withers,  the  father,  to  Hen- 

IE    Ca  Ab     ^*^^^^  Maria  his  daughter.    The  case  was ;  Charles  Witken^ 

1 12.  pi.  10.    Ca.  temp.  Tal.  1 17.    Pre.  Cha.  348.    Gilb.  26.    4  Bro.  P.  C.  228.    2  Eq.  C*.  Ab. 
656.  pi.  10.    One  having  a  son  and  a  daughter,  devincs  to  his  daughter  2»500/.  at  her  age  of 
21,  or  marriage,  which  snould  first  happen ;  and  if  his  son  should  die  without  issue  mak  of 
his  body  then  living,  or  which  afterwards  should  be  born,  then  his  daughter  to  have  at  her 
age  of  21,  or  marriage,  which  should  first  happen,  3,500/.  over  and  above  the  said  2,500/.;  vtk 
in  case  the  contingency  of  the  son's  so  dying  snail  not  happen  before  the  daughter's  age  of  21) 
or  marriage,  then  she  to  receive  the  said  additional  sum  whenever  it  shall  happen.    After 
which  the  testator  entails  his  real  estate,  subje«^  to  the  above  mentioned  charge,  on  the  hnn 
of  his  body,  remainder  to  his  brother  in  fee.    The  testator  dies,  the  daughter  marries,  has 
issue,  and  having  attained  21,  dies.    Her  husband  administers  to  her ;  after  which  the  testa- 
tor's son  dies  without  issue  male;  the  3,500/.  shall  not  sink,  but  on  the  personal  estate  proving 
deficient,  shall  he  raised  for  the  benefit  of  the  daughter's  administrator. 
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itlit  &ther,  had  a  wife  named  Dorothyy  and  one  only  son        King 
Charles  IFtthers,  and  one  only  daughter  Henrietta  Maria,  ^' 

.Afterwards  married  to  the  plaintiff  Dr.  Kitig. 

Charles  fTithers,  the  father^  was  seised  of  a  real  estate  of 
'SCOL  per  annunif  and  possessed  of  a  great  personal  estate^ 
and  by  his  will  dated  3  June  IGffJ,  duly  executed,  gave  to 
liis  daughter  Henrietta  Maria,  2,500/.  at  her  age  of  twenty- 
one,  or  marriage,  which  should  first  happen,  declaring  his 
intention  and  meaning  to  be,  that  if  his  son  Charles  Withers 
sliould  die  without  issue  male  of  his  body  then  linng,  or 
"^bich  afiterwards .  should  be  bom,  then  his  said  daughter 
^liould  have  and  receive  at  her  age  of  twenty-one,  or  mar- 
n«ge,  whict|^¥Aould  first  happen,  3,500/.  over  and  above  the 
^aid  2,500/. /mfter  which  he  intailed  his  real  estate  on  the 
^ciTB  of  his  w<ly,  with  remainder  to  his  brother  Andrew 
^f^hers  in  &^  |utd  directed,  that  in  case  the  said  contin- 
gency of  bison's  dying  without  issue  male  should  not  hap-     [  415  ] 
pen  bjsfionre  liis  daughter's  age  of  twenty-one,  or  marriage, 
^beir  she  should  receive  and  be  paid  the  said  3,500/.  when- 
ever it  might  after  happen,  and  made  his  wife  Dorothy,  his 
^»other  Andrew  Withers,  and  one  John  White,  executors, 
^ttlaring  further,  that  his  land  before  mentioned  in  his  will 
^honld  be  liable  and  chargeable  with  the  payment  of  this 
3,500/.  whenever  it  might  become  due  and  payable. 

In  August  16979  Charles  Withers  the  testator  died. 
Charles  Withers  the  son  intermarried  with  Frances  Wavell, 
by  whom  he  had  issue  three  daughters,  the  defendants.  The 
plaintiff  Dr.  King  married  Henrietta  Maria,  the  only  daugh- 
^  of  the  testator  Withers  the  father,  and  had  issue  Charles 
^ing,  now  living.  Henrietta  Maria,  the  wife  of  the  plain- 
tiff Dr.  King,  died,  having  attained  twenty-one,  and  the 
plaintiff  Dr.  King  administered  to  her.  Charles  Withers 
Uie  son  died,  without  issue  male,  leaving  his  said  three 
daughters.  Dorothy  Withers  likewise  died ;  and  the  personal 
estate  being  deficient,  the  plaintiff  Dr.  King  brought  his  bill 
to  recover  this  additional  portion  of  3,500/.  and  interest. 

11th  of  Jtf/y,  1735,  the  Lord  Chancellor  Tdlbot  declared, 

diat  the  said  3,500/.  was  and  is  a  subsisting  charge  on  the 

testator's  real  estate ;  and  decreed  an  account  of  the  personal 

eitate,  and  of  the  rents  and  profits  of  the  real  estate  devised 

by  the  testator  Charles  Withers^  for  the  payment  of  his 

debts  and  legacies ;  and  that  this  3,500/.  should  carry  in- 

»  o 
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King       terest  from  the  death  of  Charles  fPtthers  the  son,  togetb 
^'  with  costs  of  suit. 

From  this  decree  the  defendants  applied  to  the  Lords;  ai 

insisted,  ^rst,  that  the  additional  portion  of  3,500/.  iv 

[  416  ]     given  to  the  testator's  daughter  Henrietta  Maria,  upon  ts 

contingencies,  {viz.)  upon  Charles  Withers  the  son's  dyi 

without  issue  male  living  at  his  death,  and  upon  her  the  n 

Henrietta  Maria' fi  attaining  her  age  of  twenty-one,  and  tk 

both  these  contingencies  ought  to  have  happened  in  the  Iij 

time  of  the  said  Henrietta  Maria,  otherwise  the  conditioi 

legacy  could  not  vest  in  her  so  as  to  be  transmisaible  to  li 

administrator  as  a  charge  on  the  real  estate,  and  to  be  xais 

thereout  in  prejudice  to  the  appellants,  the  coheirs  at  k 

(a)  See  Paw-    but  ought  to  sink  in  the  inheritance,  agreeably  to  those  ( 

2  Vrat^  3^?**  many  determinations  in  the  courts  of  equity,  where  in  ti 

1  Vera.  204,     case  of  portions  given  to  younger  children,  payable  out 

lands  at  a  future  time,  before  which  time  such  children  \m 

happened  to  die,  it  has  been  held,  that  the  portimis  did  d 

vest,  nor  were  raisable  for  the  benefit  of  the  executoni 

administrators  of  such  children,  but  ought  to  sink  for  tl 

benefit  of  the  heir  or  remainder-man. 

Secondly,  It  was  observed,  that  this  additional  portion 
3,500/.  was  not  made  payable  to  the  executors  or  administi 
tors  of  the  said  Henrietta  Maria,  the  late  wife  of  the  ^ 
,  tiff  Dr.  King  ;  which  shewed,  according  to  them,  that  itn 
the  testator's  intention,  that  the  said  sum  should  not  be  pi 
to  her  executors  or  administrators  out  of  his  real  esta 
which  he  had  intailed  on  his  family,  nor  go  to  a  strani 
who  had  before  received  a  portion  of  2,500/.  with  the  daii( 
ter,  and  who  had  made  no  additional  settlement  on  her, 
recompence  for  such  additional  portion  :  and  though  it  mij 
be  objected,  that  possibilities  or  contingent  interests  go 
course  to  executors  or  administrators,  even  though  the  k; 
tees  die  before  the  happening  of  the  contingencies ;  jret  t 
[  417  ]  was  said  to  hold  only  where  the  contingent  interest  ari 
out  of  a  personal,  not  out  of  a  real  estate. 

On  the  oth^  side  it  was  answered,  that  it  appeared 
have  been  the  intention  of  the  testator  to  make  a  provis 
for  his  only  daughter,  not  barely  by  giving  her  a  portioc 
2,500/.  to  be  paid  at  her  age  of  twenty-one,  but  also  an 
ditional  legacy  of  3,500/.  payable  on  a  contingency  of 
only  son's  dying  without  issue  male  then  living,  which  ] 
happened. 
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That  tht  testator's  daughter  Henrietta  Maria* f^  dying  in        King 

tMKt  brother's  life- time  could  not  be  any  objection  to  her    ~  ^* 

tvaidng  the  additional  legacy  of  3,500/.  since  it  was  particu- 

|j0ri]r  directed  by  the  will,  that  though  the  contingency  should 

0t  imiffm  before  her  attaining  the  age  of  twenty-one,  or 

yet  such  additional  legacy  should  be  paid  whenever 

oootlageney  should  afterwards  happen,  without  annexing 

WOKj  raHrfetion  thereto  or  adding  the  circumstance  of  the 

•  Being  then  alive.    And  in  another  part  of  the  will 

expressly  declared  his  intention  to  be,  that  the 

premises  thereby  devised  to  his  sou  Charles^  with 

in  fee  to  his  brother  Andrew^  should  be  liable  to 

Millkacgeable  with  the  payment  of  the  sfud  3,500/.  when- 

jpupit  mi|^  hqypen  to  become  due  and  payable,  which  shews 

Al  itnmgeat  intention  imaginable  in  the  testator,  that  the 

liU  3,500/.  should  be  a  charge  on  his  real  estate,  on  the 

dulh  of  his  son  Charles^  without  issue  male,  whenever  such 

event  might  happen,  whether  the  testator's  daughter  Hen- 

rktta  were  at  that  time  living  or  not;   that  these  clauses 

wemed  inserted  on  that  purpose  and  with  a  particular  view 

to  prevent  the  question  that  had  now  been  started ;  for,  being 

taheo  together,  it  was  hardly  possible  for  the  testetor  to  have 

npiessed  himself  in  more  explicit  and  decisive  terms ;  that      [  418  ] 

the  case  of  Jackson  v.  Farrantj  Precedents  m  Chancery j 

109,  and  2  Vem.  424.  was  determined  agreeably  hereto; 

listty,  that  the  principal  case  differed  entirely  from  that  of  ^ 

fmdei  V.  Poulety  where  the  daughter  dying  about  the  age  of 

ofaie  years,  had  consequentiy  no   occasion   for  a  portion; 

whereas  here  the  daughter  lived  to  be  married,  and  left  a 

cUU,  and  this  additional  provision  might  justly  be  presumed 

to  have  contributed  somewhat  to  the  advancement  of  her  in 

Bvriage. 

■  For  which  reasons  it  was  prayed  that  the  decree  might  be 
iffirmed,  and  it  was  affirmed  accordingly  with  coste,  16 
ifirrcA,  1735.(1) 

(1)  Vide  Duke  ofChandos  v.  Talbot^  ante,  2  vol.  612. 
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DOMINUS  REX  v.  JOHANN'  BIGG. 


Arguments  before  all  the  Judges  at  Serjeants'  Inn,  in  F 

Street. 


1  stn.  18.  Tri%  was  a  special  verdict  found  at  the  Old  Bailey,  wl 
One  with  ic-  (jj^  prisoner,  John  Bigg,  was  indicted  for  rasing  out  an 
ukesoutarc-  dorscment  of  90/.  made  on  a  bank  bill  for  100/.  whic 
on  tLrfnlfde  "^^®  felony  without  clergy,  by  a  late  act  of  the  8th  and 
ofa  bank  note,  of  fT.  3.  chap.  19.  Par.  36. 

bat^^called  an 

indorsement ;  this  held  to  be  rasing  an  indorsement  within  Stb  and  9th  of  W.  3.  cap.  19. 

36.,  and  to  be  felony  without  clergy. 

The  indictment  set  forth,  that  on  the  19th  day  of  Fci 
arj/y  1714>  And  long  before,  one  Joshua  Adams  vrvm 
trusted  and  employed  by  the  governor  and  company  d 
bank  of  England,  to  sign  bank  notes  for  the  said  comp 
[  420  ]  for  the  payment  of  money  by  them  payable  :  that  afterw 
the  same  day  and  year,  the  said  Joshua  Adams,  being  sc 
trusted  and  empowered  by  the  said  company,  did  ma 
certain  bank  note  under  his  own  hand,  and  signed  by  1 
self  on  behalf  of  the  company,  dated  the  19th  of  Febru 
1714,  by  which  note  the  said  Joshua  Adams,  on  beha 
the  said  company  of  the  bank  of  England,  did  promis 
pay  to  Mr.  James  White,  or  bearer,  one  hundred  poundi 
demand :  that  afterwards  on  the  22d  of  February,  1714, 
behalf  of  the  said  company  of  the  bank  of  England,  the 
of  ninety  pounds,  part  of  the  said  sum  of  one  hundred  pot 
in  the  said  note  mentioned,  was  paid  to  the  bearer  of 

1 
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s&ld  note ;  and  that  thereupon,  on  behalf  of  the  said  com-         Rex 
pa-ny,  quoddam  scriptum  Anglice  an  indorsement  op  the  said  ^' 

n»te  was  duly  made  and  written,  specifying,  that  90/.  was  paid 
the  same  22d  of  February^  1714 :  that  the  prisoner,  John 
^^S'gf  efideavauring  to  make  an  unlawful  gain  to  himself , 
anci  to  defraud  the  company  of  the  bank  of  England^  of  great 
mrwMs  of  money ;  after  the  payment  of  the  said  90/.,  and  after 
the  said  indorsement  made  upon  the  said  note,  {viz.)  on  the 
first  of  March  in  the  same  year,  feloniously  erasit  that  iiv- 
dorsement  upon  the  said  note,  contra  pacem  domini  regis,  et 
ctmtraformam  statut'  in  hoc  casu  nuper  edit'  et  provis\ 

Upon  Bigg  the  prisoner's  pleading  not  guilty  to  this  in- 
dictment, the  jury  found  a  special  verdict,  {viz.) 

Tliey  found,  that  the  said  Joshua  Adams,  on  the  said  19th 

of  'JFebruary,   1714^  was  entrusted  and  employed  by  the 

governor  and  company  of  the  bank  of  England,  but  not 

uruler  their  common  seal,   to  sign  for  the  company  bank 

notes  for  the  payment  of  money  payable  by  the  company : 

that  the  said  Joshua  Adams,  being  so  entrusted  and  em- 

ploiped  as  aforesaid,  on  the  19th  of  February,  VJIA,  did 

loake  the  note  in  writing  mentioned  in  the  indictment,      [  421  } 

sigpaed  nnder  the  said  Joshua  Adams'  own  hand  on  behalf 

rf    the  said   company;   by    which   note   the  said  Joshua 

^fi^Mms,  on  behalf  of  the  said  company,  promised  to  pay  to 

Mr.  James  White,  or  bearer,  on  demand,  the  sum  of  one 

hundred  pounds;  that  on  the  said  22d  day  of  February, 

17l4,  on  behalf  of  the  said  company^  the  said  90/.^  parcel  of 

the  said  sum  of  one  hundred  pounds  in  the  said  note  con- 

^<^ed,  was  paid  to  the  bearer  of  the  said  note  ;  and  that  on 

^e  said  payment,  on  and  across  the  writing  of  the  said  note, 

^  words  and  figures  following,  {viz.)  2&d   of  February, 

'TXA,  paid  ninety  pounds,  were  in  due  manner,  on  behalf  of 

^  said  company,  written  with  red  ink,  upon  the  face  and 

^^de  of  the  said  note;  thdX  the  said  John  Bigg,  on  the  first 

^f  -March,  in  the  said  year,  after  the  payment  of  the  said 

^Im  and  the  inscription  thereof  on  the  said  note,  by  a  certain 

^^lor  to  the  jury  unknown  put  by  the  said  John  Bigg,  upon 

^^  words  and  figures  so  written  upon  the  said  note,  with 

^^  ink  as  aforesaid^  the  same  words  and  figures  totaliter  ex* 

P^^nsit  ei  delevit. 

Also  the  jury  found,  that  at  the  time  of  making  the  act  of 
Parliaments  intituled,  an  act  for  making  good  the  deficiency 
of  several  funds  therein  mentioned,  and  for  enlarging  the 
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Rsx        capital  stock  of  the  bank  of  Englmtdj  and  always  afterward 
^*  to  the  28th  of  Navenibery  1696,  the  way  only  used  for  ii 

dorsing  of  bank  notes  was,  by  writing  on  the  backside  of  tl 
said  notes  with  black  ink ;  but  that  afterwards  on  the  28 
of  Nov.  1696,  and  from  thenceforth  to  this  time,  the  w] 
that  was  only  used  was,  to  write  all  the  payments  of  ai 
part  of  the  money  paid  on  these  notes,  upon  aiul  acrou  tl 
writing  of  the  said  notes,  with  red  ink,  in  manner  and  finn 
as  is  above  mentioned  to  be  written  on  the  said  note ;  an 
that  such  inscriptions,  from  the  said  28th  of  Notembt 
[  422  ]  1696,  hitherto  have  been,  and  are  commonly  called  indorsi 
ments ;  and  if  upon  this  whole  matter  the  court  shall  be  c 
opinion,  that  the  prisoner  is  guilty  of  the  felony  chaise 
upon  him  in  the  indictment,  then  they  find  him  guilty;  i 
the  court  shall  be  of  the  contrary  opinion,  then  not  guilty. 

My  Lords  y 

I  am  of  counsel  with  the  prisoner,  who,  I  must  admit,  ha 
been  guilty  of  a  very  great  misdemeanor  or  offence :  but  th 
question  now  before  your  Lordships  is,  whether  the  fact,  a 
foimd  by  this  special  verdict,  be  felony  ? 

I  shall  beg  leave  to  speak  to  the  case  upon  these  sevoe 
points : 

First  J  Whether  this  Joshua  Adams  appears  to  have  beei 
well  empowered  on  behalf  of  the  company  of  the  bank  o 
England  to  sign  notes  for  the  payment  of  money  by  th 
bank  ?  And  I  humbly  take  it,  that  on  this  special  verdict 
but  more  particularly  the  negative  words  of  it,  I  mean  as  i 
is  found,  that  there  was  no  anUhority  under  the  commas 
seal;  it  appears  Adains  was  not  well  empowered  to  sigi 
this  note  on  behalf  of  the  company ;  and  therefore,  that  i 
strictness  it  is  not,  as  to  this  purpose,  a  bank  note,  and  con 
sequently  that  it  is  no  felony  to  rase  it,  or  to  rase  an  in 
dorsement  made  upon  it. 

Secondly y  Whether  this  receipt  of  the  90/.,  part  of  tb 
100/.  mentioned  in  the  note,  (the  receipt  being  written  oi 
the  inside  and  face  of  the  note)  can  be  said  to  be  an  indorse 
ment  within  the  act  ?  And  I  humbly  hold  it  cannot  be  sail 
to  be  an  indorsement ;  and,  consequently,  that  the  prisone 
cannot  be  guilty  of  rasing  an  indorsement  on  a  bank  note, 
[  423  ]  Thirdly,  Whetlier  the  prisoner's  taking  out  this  recap 

by  applying  to  it  a  liquor  unknown  to  the  jury,  can  h 
called  a  rasing  of  this  indorsement?     And  I   must  bq 
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yie  to  hold,  that  it  cannot  be  called  a  ratling  of  this  in«        Rex 
raement.  «>• 

Fimrihfy.  Whether  the  indictment  be  good,  it  being  for  ***^*^* 
the  inscription,  AnglicCj  the  indorsement,  on  the 
of  the  bill  ?  And  this  I  take  not  to  be  good. 
JPifthlyy  Whether  the  verdict,  as  found,  be  sufficient,  it 
:Kaot  being  found,  that  the  prisoner  rased  out  this  indorsement 
/Sw  the  wake  of  lucre,  or  with  an  intent  to  dtfraud  or  cheat 
^he  company  of  the  bank  of  England  ?  And  I  take  it  that 
"die  verdict,  as  found,  b  not  sufficient,  as  to  that  matter. 

-  As  to  the  first  question,  whether  Joshua  Adams  was  well 
empowered  by  the  Bank  to  sign  this  note,  the  Company  of 
tlie  Bank  of  England  are  a  corporation  aggregate,  a  body 
politic^  subsisting  only  by  fiction  and  supposition  of  law, 
^wfaidi  is  invisible^  and  can  act  or  speak  only  by  its  common 
seal ;  so  that  the  conunon  seal  is  the  hand  and  mouth  of 
rach  a  corporation. 

Formerly  it  was  held,  that  a  corporation  aggr^ate  could 
not  do  any  thing  without  deed,  13  JET.  8.  12.    Afterwards,  it 
is  true,  for  conveniency's  sake,  it  was  allowed  to  act  in  ordi- 
nary matters  without  deed,  as  to  retain  a  servant,  cook,  or 
butler^  Phw.  91.  i.  2  Sound.  305. ;  or  to  appoint  a  bailiff  to  A  corporation 
take  a  distress,  3  Lev.  107.    But  in  case  of  any  thing  of  con-  aS^fh^g^^ 
secpience,  or  the  employing  any  one  to  act  on  their  behalf  in  conMqucnce, 
a  matter  which  b  not  an  ordinary  service,  a  corporation  *ag-  an  ordinary 
gr^ate  cannot  do  that  without  deed.    This  is  the  very  dis-  ^uTdwdT*^^ 
tinction  taken  in  Horn  and  Ivy's  case,  reported  in  1  Fent.     [  *4^  ] 
47*     1  Mod.  18.    2  Keb.  567.  where,  in  trespass  for  taking 
away  a  ship  and  sails,  tiie  defendant  justified  under  the 
Canary  patent,  whereby  the  King  granted  to  tiie  company 
the  sole  trade  to  tiie  Canary  Islands ;  and  further  granted, 
that  if  any  should  without  their  licence  trade  thither,  their 
8hip  and  goods  sent  thither  should  be  forfeited  to  the  com- 
pany.   Then  the  plea  set  forth,  that  the  plaintiff  with  his 
ship  and  sails  did  sail  to  the  Canary  Islands,  and  trade  tiiere, 
without  licence  from  the  company;  whereupon  the  defendant 
did  seize  the  ship  and  sails  on  behalf  of  the  company,  as  for- 
feited.   And  on  demurrer  to  this  plea  two  points  were  held ; 
Fhrsty  That  the  letters  patent  could  not  create  a  forfeiture.  Cannot  with- 
Seconilfyj  That  the  company  could  not  without  deed  empower  ™e^*\S|^ 
any  third  person  to  seize  goods,  for  their  use,  as  forfeited;  person  to  seize 
for  (say  the  books)  tiie  seizing  of  goods  for  the  use  of  a  cor-  S^L  for-  ^^ 
poration  is  an  extraordinary,  and  not  a  common  service.  ^^^^* 
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Rex  Novr  this  shews  a  corporation  can  no  more  give  an  f 

^'  rity,  as  to  personal  things,  without  their  common  seal 

as  to  any  real  estate ;  and  if  the  seizing  of  goods  for  tl 
of  a  corporation,  as  forfeited  to  them,  be  an  extraon 
service,  and  such  a  power  as  cannot  be  given  without 
though  this  be  a  power  for  the  benefit  of  a  corpoi 
namely,  to  put  them  in  possession  of  goods,  which 
they  had  a  right  to,  and  relating  only  to  personal  good 
to  no  real  estate  3  if  such  an  authority  (I  say)  cannot  be 
without  deed;  a  fortiori j  the  Bank  of  England's  empo% 
one  to  set  their  name  to  a  promissory  note  cannot  be 
without  deed  ;  this  being  an  extraordinary  trust  or  en 
ment,  such  a  one  indeed  as,  if  abused,  may  in  an  hour'i 
endanger  the  ruin  of  th^  company  that  gives  tins  autl 
[  425  ]  For  if  an  agent  of  the  bank  be,  under  their  common 
empowered  to  set  their  names  to  promissory  notes,  and 
agent  should,  without  any  consideration  or  value  rec 
sign  a  promissory  note  in  the  company's  name  for  fi 
ten  thousand  pounds,  I  do  not  see  but  that  this  would 
and  at  the  same  time  go  near  to  ruin  the  company. 

Therefore  surely  this  is  a  trust  not  of  a  light  nature, 
the  highest  concern  and  consequence  to  the  company ;  ; 
in  any  case  whatever  an  authority  given  by  a  corpoi 
ought  to  be  under  their  common  seal,  without  all  doub 
authority  given  by  the  company  to  sign  promissory 
ought  to  be  so. 

It  is  plain  a  corporation  aggregate  cannot  without 
make  or  enter  into  any  contract ;  and  by  the  like  reason 
cannot  without  deed  empower  another  to  do  that  act,  ^ 
they  themselves  cannot  do  but  under  these  circumstt 
A  corporation  aggregate  cannot  without  deed  bind  themi 
to  pay  money ;  and  for  the  same  reason,  they  cannot  wj 
deed  authorise  another  to  charge  themselves  with  the 
Nor  to  enter     ment  of  any  money.     It  is  evident  a  corporation  c 

for  a  condition       .^i       ^     ,     .  ,       •  ,     . 

broken.  Without  their  common  seal  empower  their  servant  or 

to  enter,  on  their  behalf,  for  a  condition  broken,  thou 
the  case  of  an  estate  of  never  so  small  a  value,  and  tl 
this  be  for  the  benefit  of  the  corporation,  and  cannot  poi 
enure  to  their  prejudice,  1  MoL  Abr.  514.  Damper  v.  Sy 
much  less  can  a  corporation  empower  another  without 
common  seal  to  sign  promissory  notes  in  their  name,  wh 
to  charge  themselves,  it  may  be,  with  a  million  of  mon 
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shall  only  mention  one  instance  more  of  what  a  corpora-         Rex 
cannot  do  without  a  deed,  and  that  is,  it  cannot  without        ^* 

make  an  attornment  to  a  grant  of  a  reversion ;  as  if  -^^^  ^^q* 

8  be  gianted  to  a  corporation  aggregate,  whether  £[Mr  Inakeanat- 
,  or  for  the  life  of  t/.  S.y  and  the  grantor  being  seised  in 


if  the  reversion,  grahtt  it  over  to  a  third  person ;  the  cor- 
utiohj  who  have  the  particular  estate,  cannot  attorn  with- 
^eed ;  and  in  pleading  a  title  to  such  a  grant  of  a  rever- 
^  the  deed  of  this  corporation,  purporting  such  attorn- 
.%  must  be  pleaded  with  a  prqferi  hie  in  cur'  0  Co.  38. 
B^X^4any*8  case. 

re  then  is  a  very  strong  case :  An  attornment  is  but  a  Thougli  the 

•  latter  be  a 

matter,  being  no  more  than  a  bare  consent  to  the  les-  th^Qg  of  very 

grant;  it  passes  no  interest  from  the  party  attorning,  sJigJ^t  conie- 

DYn^   'tiie  grantee  is  in  by  the  grantor  solely.    It  is  favoured 

in  Ijc^w,  as  tending  to  the  perfection  of  a  grant ;  and  there- 

f^T^   cannot  be  upon  a  condition  subsequent,  for  in  such  case 

^^^   Sittomment  would  be  good,  and  the  condition  void  and 

^^cHed,    The  making  an  attornment  is  no  more  than  what 

the  'tenant  is  compellable  to  do,  upon  a  proper  conveyance; 

^^  ^^MsX  of  a  fine,  upon  a  quid  juris  clamat  brought  against 

**^  "^nant.    An  attornment  has,  in  our  days,  by  the  whole 

"^^S^idature  been  thought  so  trivial  a  thing,  that  by  a  late  (a)   (a)  4  &5  Ann. 

^^^    cf  parliament  it  is  wholly  taken  away,  as  an  useless  in- 

*^*^brance  upon  conveyancing.     And  if  a  corporation  cannot 

^  ^o  slight  a  tiling,  as  to  make  an  attornment  without  deed, 

'^'^oh  less  can  they  without  deed  do  an  act  of  that  conse- 

^^^Hce,  as  to  empower  another  to  set  their  name  to  proniis- 

^^**y  notes  for  the  payment  of  ever  so  great  a  sum  of  money. 

-«^t  it  will  be  objected ;  if  the  authorising  Adams  to  sign       L  ^^^  J 

"^^^^^  in  the  name  and  on  the  behalf  of  the  Bank  of  England 

^^lit  to  be  under  the  common  seal,  then  for  want  thereof, 

f^^c>rding  to  this  way  of  arguing,  all  the  notes  and  bills  given 

y  -Adorns  on  behalf  of  the  Bank  are  void. 

^^^e^'.  This  is  no  consequence  ;  for  in  an  action  brought 

^^^  list  the  Bank  upon  a  bill  or  note  signed  by  Adams,  when  it 

^^ll  be  proved  that  Adams  is  an  agent  entrusted  by  the  Bank, 

^^  has  been  used  to  sign  bills  and  notes,  which  from  time 

.      '^ime  have  been  duly  paid  and  answered  by  the  Bank ;  this 

Evidence,  and  will  carry  with  it  the  highest  presumption, 

^^t:  Adams  was  lawfully  authorised  so  to  do,  and  conse- 

V^^ntiy  authorised  under  the  common  seal ;  and  at  the  same 

^^xx^  it  may  be  impossible  for  a  third  person,  that  sues  this 
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9. 
BiGO. 


[428] 

Whether  writ- 
ing a  receipt 
with  red  ink 
across  and 
upon  the  fiice 
and  inside  of 
a  note,  can  be 
called  an  in- 
dorsement ? 
(a)  Gap.  20. 
sect.  36. 


The  meaning 
of  the  word 
**  indorse- 
•«  ment." 


bill  or  note,  to  produce  such  authority  uoder  the  common  seal 
of  the  Bank ;  and  it  would  be  unreasonable  in  the  court  U 
put  him  upon  it,  in  regard  the  same  does  not  belong  to  him 
yet  upon  such  evidence  it  shall  be  presumed,  that  jfdami 
was  well  authorised  under  the  common  seal  to  sign  such  billi 
and  notes,  and  consequently  they  will  be  good :  but  in  thi 
principal  case  there  is  no  room  left  for  such  presumption,  ii 
being  expressly  found  by  the  verdict,  that  Mams  was  no^ 
authorised  under  the  common  seal  of  the  Bank  to  sign  sud 
notes.    So  that  this  objection  is  of  no  force. 

But  if  this  point  should  be  against  me,  and  it  should  hi 
thought  by  your  Lordships  that  the  Bank  without  thrii 
common  seal  could  authorise  Adams  to  sign  notes  in  theu 
name,  (though  it  be  a  matter  of  such  very  great  moment,  as. 
if  abused,  may  ruin  the  company)  but  admitting  this  to  be 
against  me. 

The  second  question  is,  whether  this  receipt  for  90/. 
written  with  red  ink  across  and  upon  the  lace  and  inside  o( 
this  bank  note  of  one  hundred  pounds  can  be  said  to  be  ao 
indorsement;  for  the  statute  of  (a)  8  and  9  ff,  3.  makes  it 
£elony  ^^  either  to  forge  or  counterfeit  a  sealed  bank  bill  or 
^  bank  note,  or  to  alter  or  rase  an  indorsement  on  any  bank 
'^  bill  or  bank  note/'  The  present  indictment  is  on  the  lattec 
branch ;  therefore,  if  the  receipt  for  90/.  written  on  the  face 
of  this  bank  bill  be  not  an  indorsement,  then  the  ofience  is 
not  within  the  act  of  parliament. 

This  receipt  written  on  the  face  of  the  note  is  not  an  in- 
dorsement :  the  word  indorsement  is  a  legal  word,  for  which 
there  is  a  proper  (at  least  a  law)  Latin  word,  (vis.)  indarsa- 
mentum,  as  murdrum  is  the  law  Latin  word  for  murder. 
The  meaning  of  the  word  appears  from  its  derivation  from 
in  and  dorsum^  and  signifies  what  is  written  on  the  back  ol 
the  deed  or  instrument.  It  is  taken  notice  of  in  the  TerMU 
of  the  Law,  CoweU't  Interpreter,  and  Blunt' s  Dictionary ; 
and  is  frequently  applied  to  a  condition  of  a  bond,  in  ancient 
times  commonly  written  in  parchment ;  and  the  condition  is 
commonly  written  on  the  back  of  the  bond,  and  called  an 
indorsement.  And  this  being  the  plain  signification  of  the 
word  in  the  common  use  of  it,  manifestly  implied  from  its 
derivation,  how  then  can  it  signify  any  thing  Avritten  on  the 
face  and  inside,  and  not  on  the  backside  of  the  note  ? 

It  is  true,  the  verdict  finds,  that  some  time  since  the 
making  of  this  penal  statute,  it  was  usual  for  the  bank  to 
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*^9rrite  the  receipt  for  any  part  of  the  money  paid  upon  the        R^x 
Ace  and  across  the  note  with  red  ink ;  and  that  this  receipt,       ^' 
^longh  written  on  the  face  and  inside  of  the  bill,  is,  since  the     r  ^^g '  -i 
met,  commonly  called  an  indorsement. 

But  surely  this  cannot  be  material ;  for  by  the  jury's  find- 
ing that  this  writing  the  receipt  with  red  ink  across  and  on 
%be  face  of  the  note  is  commonly  called  an  indorsement,  by 
^this  (I  say)  it  is  implied,  that  it  is  not  always  called  so,  nay, 
^tfmt  sometimes  it  is  called  otherwise.    The  word  commonly 
Ss  uncertain:  if  it  has  bem  three  or  four  times  called  so,  it 
may  be  said  to  be  commonly  called  so,  and  yet  it  may  much 
oftener  be  called  otherwise.    Besides,  as  it  is  a  proper  legal 
i¥ord,  the  true  and  legal  import  thereof  cannot  be  altered, 
varied,  and  made  to  signify  the  direct  contrary;  and  all  this 
by  some  people's  making  an  improper  use  of  it.    This  would 
be  to  make  an  indorsement,  which  is  always  written  on  the 
backside  of  a  note  or  writing,  to  signify  the  yery  reverse, 
fvi%,J  what  is  written  on  the  fareside :  it  would  be  to  give 
such  a  latitude  to  the  femcy  of  people,  who  may  sometimes 
misname  any  thing,  as  to  take  away  all  manner  of  certainty. 
.  But  what  renders  this  objection  the  stronger  is,  for  that 
the  verdict  finds,  that  at  the  time  of  making  this  act  of  par- 
liament, and  for  some  time  afterwards,  the  only  way  of  writ- 
ing receipts  on  the  bank's  paying  off  part  of  the  note,  was, 
by  writing  the  receipt  on  the  J)ack  of  the  note,  which  at  that 
time,  (sciF)  at  the  making  of  the  act  was  called  an  indorse- 
ment and  this  was  indeed  properly  and  justly  so  called ;  and    . 
writing  receipts  on  the  face  or  across  the  bank  note  was  not 
then  practised;  consequentiy  the  statute,  in  making  the 
rasing  an  indorsement  felony,  must  intend  such  an  indorse- 
'ment  as  was  used  at  the  time  when  the  act  was  made,  that 
is,  such  as  was  written  on  the  back  of  the  bank  note,  and     [  430  ] 
could  never  mean  a  writing  on  the  face  or  across  the  mite,' 
which  was  not  then  practised,  and  could  not  have  been  fore- 
seen, without  the  spirit  of  prophecy.    And  if  the  bank  have 
found  out  a  new  way  of  writing  receipts,  they  must  q»ply 
for  a  netv  act  of  parliament  that  shall  extend  to  such  their 
new  invention. 

Again :  this  writing  of  a  receipt  across  and  upon  the  face 
of  the  bank  note  being  a  new  method,  and  not  practised 
when  the  act  was  made,  I  would  put  tiie  case,  that  the  re- 
ceipt on  the  face  of  the  bUl,  which  the  prisoner  is  indicted 
for  rasing,  had  been  the  Jirst  receipt  that  waa  ever  written   ■ 


430 
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Rbx        in  that  manner^  would  thiti  have  been  an  indorsemen 
^'  the  act  of  parliament^  and  would  it  have  been  ft 

'^^       have  rased  the  receipt  thus  written  on  the  face  of  t 
Surely  not. 

Then  I  would  go  further;  and  ask,  if  the  priso 
rased  the  second,  third,  or  fourth  receipt  that  hi 
written  in  this  matter,  would  this  have  been  an  indo 
within  the  act  ?  I  do  not  see  how  it  could.  Wfa 
would  the  rasing  of  such  receipt  written  on  the  face 
bank  notes  first  begin  to  be  a  felony  ?  This  would  b 
hard  to  determine. 

Further,  if  this  penal  law  did  not  originally,  an< 
time  of  making  it,  comprehend  a  receipt  written  on  1 
of  a  bank  bill,  under  the  word  indorsement,  (as  it  is 
did  not)  shall  such  law  in  process  of  time  grow  stron 
more  comprehensive  than  it  was  at  first  ?  Shall  sucb 
struction  be  put  upon  it  as  thereby  to  make  that  felon 
years  after  the  enacting  of  the  law,  which,  at  the  tim 
[  431  ]  it  was  enacted,  was  not  so  ?  This  would  indeed  be  a 
construction,  by  a  liberal  interpretation  to  enlarge  i 
law,  contrary  to  the  rule  which  says,  it  shall  be  taken  i 
and  must  tend  to  make  constructive  felonies  as  od 
constructive  (a)  treasons. 

If  it  should  be  objected,  that  to  rase  a  receipt  wri 
the  bank  on  the  face  of  the  note  is  equally  mischiev< 
the  rasing  an  indorsement  on  the  back  thereof,  and  tl 
equally  within  the  act ;  this  argument  will  not  be  a 
with  regard  to  any  law  that  is  penal,  much  less  in  the 
one  that  is  capital,  such  not  being  to  be  enlarged  b] 
of  reason,  or  extended  by  any  equitable  construction. 
The  statute  of  25  Ed.  3.  makes  (or  rather  declare 
be  high  treason  to  counterfeit  the  great  seal ;  and  in 
16, 17,  these  cases  are  cited  on  that  branch  of  the  act : 
If  a  man  takes  off  the  great  seal  from  one  patent,  and 
to  another  writing  purporting  to  be  another  grant 
king,  this  is  held  ta  be  no  (A)  counterfeiting  of  th< 
seal. 
Secondly,  If  one  having  a  grant  by  letters  patent 

{a)  See  the  13  &  14  Car.  2.  cap,  29.  for  reversing  the  attainder  of  t 
of  Strafford. 

{b)  Held  otherwise  in  the  Year  Book  of  2  //.  4.  and  in  Stamford  PL 
But  the  Lord  Ch.  Just.  Coke  condemns  that  opinion,  and  with  him  cone 
Lord  Ch.  Just*  Hulc.    Hist.  PL  Cor.  vol.  2.  181. 


Inftances 
where  penal 
laws  bare  not 
been  extended 
by  an  equitable 
construction. 
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majior  of  Dale  from  the  Crown^  rases  out  the  manor  of  Dale,         Rex 
and  inserts  the  manor  of  Sale,  which  is  a  greater  manor,  and        ^' 
iikcwise  belonging  to  the  Crown ;  this  is  also  held  to  be  no 
counterfeiting  of  the  great  seal. 

fThirdly,  There  is  a  case  reported  of  an  extraordinary  con- 
tr-5.  Tance  of  one  LeakCy  a  chancery  clerk.  This  Leake  being  [  432  ] 
al>out  to  take  a  grant  from  the  Crown,  joined  together  two 
th&iA  skins  of  parchment  of  a  proper  size  for  letters  patent ; 
dkWTM.^  glued  them  so  close  together^  that  they  appeared  to  be 
one  skin ;  and  a  true  patent  for  some  inconsiderable  grant 
written  upon  the  outward  skin,  and  this  patent  was 
s^sded.  Afterwards  the  party  having  unglued  the  two  skins 
took  off  the  uppermost  skin,  and  then  wrote  a  more  valuable 
gr^ant  upon  the  innermost  skin,  and  set  up  this  title. 

INow,  tiiough  all  these  three  cases  were  equally  nuschievous 
^iFrntii  the  actual  counterfeiting  the  great  seal ;  though  they 
wexe  all  the  most  remarkable  abuses  of  the  great  seal  ima- 
ginable ;  yet  'it  was  adjudged  that  none  of  the  above  men* 
tioned  facts  amounted  to  a  counterfeiting  of  the  great  seaL 
So  cautious  have  the  judges  ever  been  of  enlarging  penal, 
nx&ch  more  sanguinary  laws,  by  equity;  and  this  too  in 
tixxies  when  parliaments  being  less  frequent,  there  were 
f<&'wer  opportunities  of  redressing  the  failings  and  slips  in 
<>x^«  law,  by  applying  for  another. 

So  that,  I  humbly  take  it,  the  prisoner's  rasing  a  receipt 
^^"^tten  on  the  fsice  of  the  bill  cannot  be  said  to  be  rasing  an 
^^lorsement.     But  if  this  point  should  be  also  against  me, 

The  next  question  is,  admitting  this  receipt  written  with  Whether  tak- 
^^U  ink  across  and  upon  the  face  of  the  bill  to  be  an  indorse-  ^t^*pJUl 
^^^ent ;  whether  the  prisoner's  taking  out  this  indorsement  ting  upon  it  • 
^y*  putting  upon  it  a  certain  liquor  to  the  jury  unknown  be  can  be  caHed 
^  ^^asing  of  such  indorsement ;  for  so  the  indictment  expressly  ««ngiuch  re- 
^^ys,  (viz.)  that  the  prisoner  erasit,  Sfc. ;  and  I  apprehend 
tHis  cannot  be  called  rasing. 

Haising  of  a  deed  or  writing  is  scraping  out  by  some  knife,  [  433  ] 
^1^  other  instrument :  thus,  radere  nomen  (a)  signifies  to 
^^^^ape  out  a  name.  Suppose  the  prisoner,  instead  of  pouring 
^^is  liquor  (which  was  lemon  juice)  upon  the  receipt,  had 
poured  ink,  surely  that  could  not  have  been  called  rasing 
P'^t  the  receipt ;  it  would  have  been  blotting,  but  not  rasing 
*^  out  J  and  if  putting  out  the  words  by  ink  had  not  been  ^ 

Ka)  AureUus  Cotia  consul,  sententiam  rogatus,  nomen  Pisonis  radendam 
-/«f*/«  cemuii.    Vide  Tacit.  Annal.  lib.  3. 
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Rbx         rasing,  then  no  more  can  the  putting  out  the  words  by  t 
^'  other  liquor  be  so  called.    This  taldng  out  the  words 

lemon  juice  may  be  said  to  be  an  expunging  or  altering 
the  bank  bill,  which  last  is  within  the  words  of  the  statu 
But  the  prosecutor  has  not  upon  that  clause  thought  fit 
indict  us.  We  are  indicted  only  for  rasing  this  indon 
ment ;  whereas  we  insist,  that  the  putting  or  taking  out 
the  receipt  by  pouring  a  liquor  thereupon,  cannot  be  call 
a  rasing  out  such  receipt. 

In  -the  next  place,  we  say  the  indictment  is  naught,  as 
must  be  intended  to  be  an  indictment  for  rasing  the  inscri 
turn  on  a  bank  note. 

The  statute  of  8  &  9  TFilL  3.  par.  36.  makes  either 
these  two  facts  felony,  (videlicet)  Jirst,  forging  or  countf 
feiting  a  bank  biU  or  note ;  2c//y,  rasing  or  altering  an  i 
dorsement  on  a  bank  bill  or  note.     So  that  the  indictme 
is  to  be  intended  on  the  latter  branch,  that  is,  for  rasing : 
indorsement;  whereas  it  is  laid  for  rasing  an  imcriptm 
Anglick  an  indorsement ;  and  here  this  Anglic^  is  void  (a 
for  the  word  inscriptum  does  not  properly  signify  an  indon 
[  434  ]      ment,  but  a  superscription ;  indorsamentum  might  do, 
there  is  a  proper  word  in  the  dictionary  derived  from  ti 
Greekj  (viz.)  opisthographum.    But  if  this  point  should 
against  me,  then 

It  is  to  be  considered  whether  the  verdict  be  sufficiei 

since  it  does  not  find  that  the  prisoner  did  this  for  the  ul 

of  lucre,  or  with  intent  to  deceive  or  defraud  the  Bank. 

Whether  from       The  reciting  part  or  preamble  of  the  clause  of  the  ai 

of*th!Mict  of     '''^^ich  makes  this  felony,  takes  notice  {b)  that  *'  whereas  c 

pariiaoieat  it    "  yers  frauds  and  cheats  had  been  put  upon  the  Govern 

be  not  K~  ' 

qnitite,  thmt  it  "  <uid  Company  of  the  Bank  of  Ejtgland,  by  the  alterin 
^ould  appear  i€  forging,  and  counterfeiting  of  the  bank  bills  and  bank  noU 
prosecuted  for  "  and  by  rasing  and  altermg  indorsements  thereupon ;  I 
agaiMt^u,  has  "  ^^  therefore  enacted,  that  this  be  declared  and  adjudgi 
done  it  with  an  «  felonv  without  benefit  of  clerffy." 

intent  to  make  ^  ^'^ 

unlawful  gain  to  himself,  and  to  defraud  the  bank.    (6)  See  Sect.  36. 

Now,  as  the  recital  or  preamble  of  an  act  of  parliament 
(c)  I  Inst.  79.   very  justly  observed  by  the  Lord  Coke  to  be,  as  it  were,  a(' 
key  for  opening  the  meaning  and  intent  of  the  act ;  so 
seems  plain  by  this  introduction  or  preamble,  that  no  rash 

(a)  If  there  be  a  proper  known  Latin  word  to  express  a  thing  by,  nod 

scriptioD)  though  with  an  AngUch^  will  be  sufficient.  Sty.  313.  Floyd  yi.  Morga 

Yeh.  68. 
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ac^  altering  a  bank-note  can  be  felony,  unless  it  be  done  to        Rex 
deceive  or  defraud  the  Bank.    The  preamble  recites  the  mis-       ^* 
clmie^  and  it  is  the  business  of  the  enacting  part  to  cure  that 
nuAehief. 

Suppose  then  a  man,  by  way  of  experiment,  should  pub*  Otherwise  it 
licly,  nay,  at  the  Bank,  and  in  the  very  view  of  the  Go-  ^  ^^pe^°^ 
vejrnors  and  Directors  thereof,  make  an  alteration  ♦or  rasure  doing  it  inno- 
lA  2k  bank-note,  or  an  indorsement  of  such  note :  suppose  he  way  of  experi- 
slxould,  in  such  public  manner  as  I  have  mentioned,  commit  ™®"^ 
tlx^  very  fact  of  which  the  prisoner  is  found  |^ty,  videlicet,     L     ^^^  ' 
by  putting  a  certain  liquor  upon  an  indorsement  of  a  bank- 
^ot:e,  take  out  the  indorsement,  and  make  no  manner  of  use 
of   it  afterwards,  but  at  the  same  time  deliver  it  up  to  the 
Kank, — would  this  be  felony  ?     Give  me  leave  to  say,  there 
IS  no  colour  for  it :  acttcs  uon  facit  reum,  nisi  mens  sit  rea. 

\¥berefore,  taking  this  not  to  be  felony,  then,  for  aught 
4;»pears  by  the  verdict,  this  might  be  the  very  case,  all  the 
whole  verdict  might  be  true.  The  prisoner  might,  by  put- 
^g  a  liquor  upon  the  indorsement  written  on  the  bank-note, 
hsLye  taken  out  the  indorsement  5  and  yet  tiiis  might  have 
been  done  innocently,  and  without  any  intent  to  defraud  the 
Bank.  It  is  consequently  absolutely  necessary  it  should  have 
been  found  by  the  jury  that  what  was  done  by  the  prisoner 
^'i^as  done  with  design  to  defraud  the  Bank. 

It  is  remarkable  that,  in  the  late  indictment  against  Daw- 
<on,  th]0  was  expressly  found ;  and  I  presume  the  counsel 
who  perused  the. indictment  thought  it  necessary  in  the  pre- 
B^t  case,  because  it  is  inserted  in  the  indictment  that  the 
prisoner  did  this  to  make  an  unlawful  gain  to  himself,  and 
^  d^ayd  the  Bank  of  great  sums  of  money. 

I  cannot  but  observe  to  your  Lordships  that,  after  the 
^naj  and  the  verdict  found,  this  omission  in  the  verdict  being 
discovered,  tbe  counsel  on  the  other  side  so  far  thought  it  to 
be  xnaterial,  that  when  we  had  once  attended  your  Lordships, 
^d  had,  as  was  then  thought,  settled  the  whole  special  ver- 
dict, the  other  side  (I  say)  gave  us  a  new  smnmons  in  order      [  43^  1 
to  have  this  inserted  in  the  verdict ;  but  your  Lordships 
^th  great  justice  said,  it  could  not  be  do;ie  without  the  find- 
^  of  the  jury.    Indeed,  at  the  first  sight,  I  was  not  appre- 
heuflhre  this  defect  was  so  material,  as  on  a  second  view, 
^'^scasionecl  by  the  mistrust  of  the  King's  counsel,  I  now  find 
^^  to  be.   .And  therefore,  since  the  whole  verdict  may  be. 
^*^j  and  yet  the  facts  found  to  have  been  done  by  the  pri^* 
Vol.  III.  2  A 
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Rsx        Boner  might  hare  been  done  innocently  and  without  any  i 
^^'  tention  to  defraud  the  Bank ;  for  thb  reason  the  verdict^ 

found,  seems  defective,  and  not  to  make  the  prisoner  guil 
of  felony. 

Thus  have  I  gone  through  what  I  intended  to  trouble  yo 
Lordships  with  on  this  occasion  :  I  would  add,  that  your  Lon 
ships  have  now  before  you  a  case,  wherein  the  life  of  a  mi 
is  concerned ;  and  if  all  these  points  are  not  plainly  for  u 
(as  we  hope  that  at  least  some  of  them  are)  but  if  any 
them  should  be  but  doubtful^  you  will  even  then  condui 
infavorem  vit€B. 

Your  Lordships  are  in  the  case  of  a  penal  law,  penal  ev« 
to  life,  and  therefore  not  to  be  taken  strictly,  or  aided  I 
any  intendment  or  equitable  construction  whatsoever. 

Your  Lordships  are  in  a  case  depending  on  the  constm 
tion  of  a  new  act  of  parliament  at  best  but  doubtfully  penne 
and  the  gentlemen  in  the  direction  at  the  Bank  may,  if  the 
shall  be  occasion,  easily  obtain  an  act  for  the  explanation 
it,  in  these  times  of  frequent  sessions  of  parliament. 
[  437  ]         Your  Lordships  are  in  a  case,  where,  if  you  should  be 
opinion  that  this  fact,  as  now  found,  should  not  be  felon 
yet  the  prisoner  will  not  have  escaped  without  punishmer 
having  already  suffered  a  year  and  a  half's  close  impridai 
ment,  and  that  in  Newgate.     And  therefore,  upon  the  who 
matter, — 

If  Joshua  Adams  was  not  well  empowered,  as  this  verdi 
is  found,  to  sign  notes  for  the  payment  of  money  for  tl 
Bank,  he  having  no  authority  under  their  common  seal  f 
that  purpose,  as  we  take  it  he  was  not,  this  being  an  ai 
thority  and  trust  of  the  highest  nature  that  can  possibly  coi 
cern  the  Bank : 

Or  if  this  receipt  for  ninety  pounds,  part  of  the  sum 
one  hundred  pounds,  written  across  and  on  the  face  of  tl 
bank-note,  be  not  an  indorsement,  (as  we  take  it  not  to  b 
being  the  very  reverse  of  the  meaning,  sense,  common  us 
and  derivation,  of  the  word :) 

Or  if  taking  out  the  words  of  the  receipt  upon  the  banl 
note  by  putting  this  liquor  upon  it  be  not  rasing  or  sera; 
ing  out  the  words,  as  in  common  sense  and  parlance  it  ca» 
not  be  so  taken  : — 

If  the  indictment  be  iU  only  for  rasing  the  inscriptum  * 

the  bank-note,  without  saying  the  indorsement : — 

Or  if  it  be  necessary  tiutt  the  verdict  should  find  tb 
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t;b»  fact  was  done  with  a  view  to  lucre,  and  to  defraud  the        Rue 

Baok,  as  surely  it  is  by  reason  of  the  preamble  of  the  act       _  ^' 

w\Ach  recites  that  the  frauds  and  cheats  which  have  been 

put   upon  the  Bank  were  the  inducement  and  occasion  of 

making  the  act ;  and  all  the  focts  found  by  this  verdict  may      [  43b  ] 

posnbly  have  been  done  innocently,  and  by  way  of  experi- 

snent ;  for  which  reason  it  ought  to  have  been  found  as  laid 

in  the  indictment,  that  the  prisoner  did  this  with  an  intent 

to  defraud  the  Bank :  if  any  one  of  these  points  be  with  me, 

(as  I  humbly  take  it  they  all  are,)  then  I  hope  your  Lordi- 

•hips  will  be  of  opinion  that  this  &ct,  as  found  by  the  verdict, 

is  not  felony,  and  in  consequence  of  it,  that  the  prisoner 

shall  be  discharged.  [A] 

[A]  In  this  case  the  Judges  differed  in  opinion  t  bat  the  majority  of  them 
bdd  it  to  be  felony,    Howe? er  the  prisoner  was  transported,  and  not  executed. 
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DOMINUS  REX  v.  THOMAM  BURRIDGE. 

[In  Banco  Regis.] 


The  Reporter's  argument  for  the  Prosecutor. 


Lord  Hard-  This  comes  before  the  court  on  a  special  verdict  foond 
i¥icKE,C.  J.  before  Mr.  Justice  Pa^^e.  at  an  assizes  held  at  TatmtonJox 
Pa  *  S*^"  *^^  county  of  Somerset^  April  2,  in  the  seventh  year  of  his 
Edmund  present  Majesty,  upon  an  indictment  of  the  prisoner  at  the 
Probyn,  bar,  Thomas  Burridge,  for  aiding  and  assisting  one  fFiUitsn 
SirWiLLiAM  PalmeTy  convicted  of  felony,  to  escape  out  of  prison.  The 
tic^.  "  indictment  of  this  Thomas  Burridge  setk  forth,  that  at  the 
One  convicted  general  quarter-sessions  of  the  peace  held  at  the  city  of  Jftlli 
ot{^\oikTvi^'  in  and  for  the  county  of  Somerset y  on  the  11th  of  January ^'\si 
clergy,  and  the  fifth  year  of  his  present  Majesty,  before  Thomas  Carew, 
helnnspaned  Esq.  and  Others  his  Majesty's  justices  of  the  peace,  *one 
forsevenyean,  JVilliam  Palmer  was  in  due  form  of  law  convicted  of  steal- 
ion  till  actual  ing  and  taking  away  an  ewe-sheep,  of  the  value  of  six  shil- 
and  wrvice  ^°  lings,  of  the  goods  and  chattels  of  a  person  unknown ;  for 
pursuant  to  the  which  felony  TFilliam  Palmer  was  by  the  said  court  adjudged 
ifa  stranger"  ^  ^^  transported  for  the  space  of  seven  years,  according  to 
assist  such  fc-  the  form  of  the  statute ;  and  was  by  the  said  court  committed 
being  in  cus-  to  the  custody  of  Edward  Cheney ^  the  then  keeper  of  his 
tcncc  of  trans-  Majesty's  gaol  of  Ivelchester  in  the  said  county,  there  to  re- 
portation,  to     main  until  he  should  be  transported  according  to  the  sai^ 

escape  ojit  of     geute„e 
prison,  (pro-     ocutcucc. 

vided  it  be 

such  an  assistance  as  in  law  amounts  to  a  receiving,  harbouring,  or  comforting,  such  felon ;)  ^ 

person  assisting  is  accessory  to  the  felony  after  the  fact :  but  then,  in  the  indictment  for  ^^ 

last  offence  it  must  be  charged  that  the  offender  had  notice  of  the  other  felony  or  conrictkyo* 

[  *  440  ]  2 
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And  that  afterwards,  to  wit,  on  the  13th  of  Oct.  in  the        Rsx 
sixth  year  of  the  reign  of  his  present  Majesty,  the  prisoner  ^* 

Thomas  Burridge,  at  Ivelchester  aforesaid,  did  wilfully  and 
feloniously  aid  and  assist  the  said  William  Palmer  to  escape 
out  of  the  said  gaol,  by  means  whereof  the  said  William  Pal-- 
mer  then  and  there  did  escape  out  of  the  said  gaol,  against 
the  peace  of  our  lord  the  King,  his  crown  and  dignity; 
which  indictment  the  said  justices  did  by  their  own  proper 
hands  afterwards  at  the  gaol-delivery  for  the  said  county,  on 
the  Slst  day  of  July,  in  the  seventh  year  of  the  reign  of  his 
present  Majesty,  before  the  Lord  Chief  Baron  Reynolds  and 
Mr.  Baron  Thompson,  then  justices  of  gaol-delivery  for  the 
said  county,  held  at  Wells  before  the  said  justices  last  above 
D&med,  deliver  into  court ;   whereupon  at  that  same  gaol- 
delivery,  the  sheriff  of  the  said  county  of  Somerset  was  com- 
inanded  by  the  said  justices,  that  he  should  not  forbear  by 
I'cason  of  any  liberty  within  his  bailiwick,  but  that  he  should 
^e  the  said  Thomas  Burridge  to  answer  unto  our  said  lord 
Ae  king  touching  and  concerning  the  premises.    And  now, 
^t  is  to  say  at  the  general  delivery  of  the  gaol  of  o«r 
^d  lord  the  king,  of  his  said  county  of  Somerset,  of  the 
prisoners  therein,  being  held  at  the  castle  of  Taunton,  in 
^d  for  the  said  county,  on  Tkcesday  tiie  2d  of  April,  in  the      f  441  1 
•©▼enth  year  aforesaid  of  the  reign  of  our  said  lord  the  king, 
J^efore  Mr.  Justice  Page  and  Mr.  Justice  Ltee,  the  said  2%o- 
^ns  Burridge,  under  the  custody  of  Thomas  Wellman,  Esq. 
•heriff  of  the  said  county,  under  whose  custody  the  said  2%o- 
^'^Otf  Burridge  was  before  committed  for  the  cause  aforesaid, 
•^ing  brought  to  the  bar  by  the  said  sheriff,  was  arraigned, 
•»id  pleaded  Not  guilty,  and  put  himself  upon  the  country  j 
^d  a  jury  being  impannelled^  they  find  a  special  verdict ; 
ttmt  is  to  say, — 

The  jury  find  the  indictment  of  William  Palmer  for  the 
'idonious  stealing  of  the  sheep ;  and  that  he  was  convicted  of 
ttiat  felony,  and  that  he  prayed  the  benefit  of  the  statute  in 
fliat  case,  which  Was  allowed  him ;  and  that  he  thereupon 
^^aa  sentenced  to  be  transported  for  seven  years,  which  in- 
tictment,  conviction,  and  sentence,  the  jury  find  in  hcec  verba. 
*txey  further  find,  that  William  Palmer  was  by  the  said  jus- 
^ces,  at  the  said  general  sessions  of  the  peace,  committed  to 
^e  custody  of  the  said  Edward  Cheney,  in  the  indictment 
'"^^^ntioned^  the  then  keeper  of  the  said  gaol  at  Ivelchester,  in 
^'^^  said  county ;   and  that  afterwards,  and  before  the  13th 
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[448  ] 


lliecaseiii 
•bort. 

(a)  By  14  6. 2. 
thii  is  made 
felony  without 
benefit  of 
clergy. 

(ft)  Sect.  4. 


(c)  Cap.  11. 


[  443  ] 


day  of  October  in  the  said  sixth  year  of  the  king,  the  said 
JSdif^arcf  CAtfiiqf,  the  gaoier  of  the  said  gaol^  died ;  and  that  the 
said  WUUam  Palfner  remained  in  the  said  gaol  in  the  cob^ 
tody  of  John  Ptoctory  then  being  sheriff  of  the  said  county^ 
and  not  in  the  Custody  of  any  person  or  persons  whatsoever 
contracting  for  the  transportation  of  the  said  Willka^ 
Palmer. 

And  the  jury  further  find,  that  no  contract  was  made  wit;] 
the  said  sheriff^  or  with  any  other  person  whatsoever,  for  tb^ 
transportation  of  the  said  JfiUiam  Palmer  for  the  said 
felony,  pursuant  to*  the  act  in  that  case  provided. 

The  jury  farther  find,  that  the  now  prisoner  Thomas  Bwr- 
ridge  on  the  said  13th  of  Octoberin  th^  said  sixth  yearof  dre 
reign  of  tiie  King,  then  bring  a  prisoner  inthe  sud  gaol  at 
Ivelchester  aforesaid,  and  in  the  custody  of  the  SMd  Jbfa 
Proctor  then  being  sheriff  of  the  said  county,  did  wilfully  aid 
and  assist  the  said  William  Palmer,  so  being  in  custody  ai 
aforesaid^  to  make  his  escape  out  of  the  said  gaol ;  and  whe- 
ther upon  the  whole  matter  the  now  prisoner  be  guilty  of 
felony,  the  jury  leave  it  to  the  court. 

The  case  is  in  short  no  more  than  this :   one  WiUkm 
Palmer  was  convicted  of  sheep*-8tealing,  which  is  felony  («) 
within  benefit  of  clergy.   Upon  his  conviction,  he  prayed  tbe 
benefit  of  the  statute  in  that  case  provided,  (by  which  miut 
be  meant  the  late  statute  of  the  5th  of  Queen  Anne,  chap.  & 
which  allows  the  benefit  of  clergy  without  (A)  reading)  which 
was  accordingly  granted  him.     Upon  this  there  is  judgment 
given  against  him,  that  he  should  be  transported  for  seven 
years ;  and  before  any  contract  made  by  any  person  with  the 
sheriff,  or  any  other,  for  the  transportation  of  the  said  XFi^ 
liam  Palmer,  he  is  assisted  by  the  prisoner  at  the  bar  to  ^ 
cape  out  of  prison.     And  the  question  is,  whether  this  Wi' 
liam  Palmer  at  the  time  of  his  escaping  was  a  felon ;  or 
whether  the  felony  of  William  Palmer  was  pardoned,  either 
by  the  statute  of  \S  Eliz.  chap.  7-  which  takes  avray  purga- 
tion, or  by  the  5th  of  Anne,  chap.  6.  which  allows  the  benefit 
of  clergy  without  reading ;  or  whether  any  words  of  the  sta- 
tute of  4  Oeo.  1.  (c)  or  other  statute  which  empowers  the 
Judge  to  order  transportation  in  cases  of  clei^yable  felonies 
whether  (I  say)  any  words  in  this  or  any  other  statute  extend 
to  pardon  this  fPtlliam  Palmer  before  his  transportation  ait^ 
service  beyoftd  sea  for  seven  years  ?  For  it  must  be  admitted 
that  if  fFilHam  Palmer  was  by  any  of  these  acts  pardoi 
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e  felony  at  the  time  of  his  escape,  then  he  not  being  at        Rex 

ime  a  felon,  it  could  not  be  felony  in  the  prisoner  at  the  ^' 

)  assist  him  to  escape.    But  I  take  it,  that  notwith- 

\ng  any  of  these  acts  of  piurliament,  fFilUam  Palmer 

tnd.  continued  a  felon  at  the  time  of  his  escape ;   and 

quently  that  it  was  felony  in  the  prisoner  to  assist  him  - 

ler  thereto. 

5  statute  which  I  would  beg  leave  first  to  take  notice  of,  in  cases  within 

fa  not  the  first  in  time,  is  that  of  the  5th  of  Queen  Anne,  clergy  the  sta- 

6.,  and  it  is  the  last  clause  of  it.    This  statute  recites,  J^i*'  "^^^  ^""^ 

'   takes  awajT 

^  forasmuch  as  when  any  person  was  convicted  of  any  reading,  and 
ny  within  the  benefit  of  clergy,  upon  his  prayer  to  have  the^any  shall 
benefit  thereof  allowed  him.  it  had  been  used  to  admi-  be  punished  as 

'  a  ciPfV  convict* 

er  a  book  to  him,  to  try  whether  he  could  read  as  a 
k,  which  by  experience  had  been  found  to  be  of  no  use : 
refore  it  is  enacted,  that  if  any  person  be  convicted  of  a 
ny  within  the  benefit  of  clergy,  and  shall  pray  to  have 
benefit  of  this  act,  he  shall  not  be  required  to  read ; 
without  any  reading  shall  be  allowed,  taken,  and  re- 
ed to  be,  and  pimished,  as  a  clerk  convict,  which  (shall 
Gw  effectual  to  all  intents  and  purposes,  and  be  as  ad- 
tageous  to  him,  as  if  he  had  read  as  a  clerk/' 
that  now,  without  the  intervention  of  the  ordinary, 
never  was  more  than  a  [A]  minister  attending  the     [  444  ] 
»  and  had  no  part  of  the  judicial  power)  the  offender  is  The  ordinary 
ve  the  benefit  of  clergy  without  his  readuig  at  all.    But  "judgel'^tM 
mot  be  insisted  upon,  that  there  are  any  words  in  this  a  ministeroniy 
ne  of  the  5th  of  Queen  Anne,  which  amount  to  a  pardon  ^nce  of  clergy. 
)  offender ;  the  statute  says,  he  shall  not  be  put  to  read, 
liall  be  taken  to  be  as  a  clerk  convict ;  ,but  at  the  same 
is  so  far  from  pardoning  the  offender,  that  it  says  the 
reverse,  by  providing  that  he  shall  be  punished,  and  that 
I  a  clerk  convict. 

]  Upon  a  writ  of  error  of  a  judgment  upon  an  indictment  of  sheep-stealing, 
the  principal  case  above)  amongst  many  other  exceptions,  one  was,  that  in 
itry  of  the  allowance  of  clergy,  no  mention  was  made  of  the  ordinary,  {viz.) 
Uber  tradiiur  defendenti  per  ordinar*  &c.  sed  non  allocate    For,  by  HoUy 
Justice,  no  mention  was  ever  made  of  the  ordinary  for  this  purpose.   Only 
rly  it  was  said,  tradiiur  ordinario,  when  the  usage  was,  to  deliver  the 
io  the  ordinary  for  purgation.     And  in  the  time  of  Edward  Fourth,  (0 
4.  28.  a.  21  Edw.  4.  21.  b.)  it  was  adjudged,  that  the  ordinary  is  not  a 
of  reading,  but  only  an  officer  ministerial  to  the  court ;  and  upon  this- 
d  the  allowance  of  clergy  by  the  ordinary  was  never  entered.   S(one^%  C4isv,. 
\  GuL  B.  R,  from  the  Reporter's  manuscript.    See  also  the  Lord  JIaU*sk 
PL  Cor.  vol.  2.  328,  380,  381. 
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9. 
BuBRIDOS. 

What  is  meant 
by  a  clerk  con- 
vict; and 


bowsnch  a  one 
is  to  be  pu- 
nished by  18 
Eliz. 
(a)  Sect.  2. 


[  445  ] 


From  what 
time  an  of- 
fender con- 
yictedof  a 
clergyable  fe- 
lony, and  be- 
ing idlowed  his 


But  then  it  may  be  asked,  what  is  meant  here  by  a  cleik 
convict,  and  how  is  such  a  one  to  be  punished  ? 

Now,  by  the  words  a  clerk  convict  is  intended  any  persoift 
in  orders,  or  capable  of  being  in  orders,  that  is  conyicted  b^ 
the  verdict  of  a  jury,  or  by  his  own  confession,  of  a  felony 
within  benefit  of  clergy ;  and  such  a  clerk  convict  was  thL_s 
William  Palmer.    And 

As  to  the  next  question,  how  such  a  one  convicted  of  s 
felony  within  the  benefit  of  clergy  was  to  be  punished  ?  T[m^ 
statute  of  18  Eliz.  chap.  J,  (a)  gives  a  plain  direction,  ^^  th^ 
^^  the  offender,  after  clergy  allowed,  shall  not  be  deliver^^« 
'^  over  to  the  ordinary  to  make  purgation,  but  shall  be  burcuft 
^^  in  the  hand,  and  after  burning,  he  shall  be  delivered  fortb 
'*  with  out  of  prison ;"  which  latter  words  have  been  tak^ 
to  amount  to  a  constructive  statute  pardon.  So  that^  I  thinlc 
two  things  are  to  be  considered : 

Firsts  From  what  time  a  felon  convicted  of  a  clergyable 
felony  is  entitled  to  the  benefit  of  the  statute  pardon  of  19 
Eliz.  \  whether  from  the  allowance  of  clergy,  or  firom  the 
burning  in  the  hand  ? 

Secondly y  What  alterations  are  made  as  to  this  point  by 
the  statute  of  4  Geo.  1.  which  leaves  it  to  the  discretion  of 
the  Judge  to  order  the  offender  to  be  transported,  instead  of 
being  burnt  in  the  hand :  or,  with  respect  to  the  present 
case,  whether  William  Palmer j  having  been  convicted  of 
felony  within  the  benefit  of  clergy,  and  having  been  ordered 
by  the  Judge  that  tried  him  to  be  transported,  is  entided  to 
the  benefit  of  the  statute  pardon,  either  by  18  Eliz.y  or  by 
4  Geo,  1.,  before  he  has  been  transported  f 

And  I  take  it  that  he  is  not :  which  point,  if  I  shall  be  able 
to  maintain,  from  thence  it  will  follow,  that  Palmer  con- 
tinued to  be  a  felon  at  the  time  when  the  prisoner  assisted 
him  to  escape ;  and  if  Palmer  was  then  a  felon,  it  must  be 
felony  in  the  prisoner  at  the  bar  to  assist  his  escape ;  and 
further,  as  I  apprehend,  that  it  does  not  alter  the  case,  that 
no  one  had  contracted  to  transport  this  Palmer,  who  ^ 
thus  under  sentence  of  transportation,  and  was  assisted  to 
escape. 

With  regard  to  the  first  point ;  the  time  from  whence  an 
offender  convicted  of  a  clergyable  felony,  and  being  allowed 
his  clergy,  and  burnt  in  the  hand,  shall  be  deemed  to  be  eor 
titled  to  this  statute  pardon  3  that  depends  entirely  up^'^ 

clergy^  shall  be  deemed  to  be  entitled  to  the  statute  pardon. 
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the  statate  of  18  EKt.  cap.  7*9  and  on  the  construction  that        Rbx 
has  been  made  thereupon;  for^ which  reason  I  would  pre-  ''• 

Tiously  take  notice,  ^st,  of  the  words  of  that  act,  and  the 
occasion  of  making  it ;  and,  2cUy,  how  the  words  came  to  be 
(X>tt8trued  to  amount  to  a  pardon,  when  they  do  not  express 
any  such  thing.     • 

As  to  the  statute  of  18  Eliz,  cap.  7*  the  title  of  that  part 
of  it  which  relates  to  the  present  question,  is,  an  order  for 
the  delivery  of  clerks  convict  without  purgation.    The  pre- 
amble, BO  far  as  concerns  this  point,  says,  ^'  that  for  the 
^  avoiding  of  the  sundry  perjuries,  and  other  abuses  in  or 
^  about  the  pui^tion  of  clerks  convict  delivered  to  the  or- 
^^  ^linaries,  be  it  enacted  that  all  persons  that  at  any  time 
^^  thereafter  shall  be  allowed  and  admitted  to  have  the  bene- 
*^  fit  or  privilege  of  their  clergy  shall  not  be  thereupon  deli- 
^^  Tcred  to  the  ordinary,  as  had  been  accustomed ;  but  after 
^^  such  clergy  allowed,  and  burning  in  the  hand,  according 
*^  to  the  statute  in  that  behalf  provided,'^  (which  must  be 
^Eieant  of  the  statute  of  4  H.  7.  cap.  13.  that  having  first  in- 
^cted  burning  in  the  hand)  ^'  the  offenders  shall  be  forth- 
^^  with  enlarged  and  delivered  out  of  prison,  by  the  justices 
**,  before  whom  such  clergy  shall  be  granted: (a)  provided  («)Sect.3L 
^^  that  the  justices  before  whom  such  allowance  of  clergy 
^  shall  be  had  shall  and  may,  for  the  further  correction  of 
^^  such  persons  to  whom  clergy  shall  be  allowed,  detain 
^  them  in  prison  for  such  convenient  time  as  they  in  their 
^discretions  shall  think  convenient,  so  as  the  same  do  not 
*^  exceed  one    year's  imprisonment ;   with  a   further  pro-  ' 

^  vi80,(A)  that  one  admitted  to  his  clergy  shall  nevertheless  (5)  Sect.  5. 
^  be  answerable  for  other  felonies/* 

Afi  this  and  divers  other  statutes  take  notice  of  the  allow-     [  447  ] 
ance  of  clergy,  (or  to  speak  more  properly,  the  benefit  of  JJ®^"^:*?^®^ 
dergy,)  it  may  not  be  amiss  here  to  observe,  what  the  Lord  clergy. 
Hobart  (288)  says  of  the  original  of  this  privilege,  {viz,) 
that  the  benefit  of  clergy  was  a  refuge  provided  by  common 
law  in  favour  of  a  literate  offender ;  but  that  it  took  its 
original  from  the  great  regard  shewn  to  the  church  ;  and  al- 
though at  first  only  clerks  in  orders  were  allowed  such  privi- 
lege, yet  afterwards  this  law,  in  favour  of  learning  in  general, 
was  extended  to  all  persons  capable  of  taking  orders.    But 
as  to  the  occasion  of  the  statute  of  18  Eliz.  it  appears  from' 
the  preamble  thereof,  already  taken  notice  of,  to  have  been 
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Rex       made  to  avcnd  the  sundry  perjuries,  and  other  abuses  cam* 
^         mitted  in  making  purgation.    The  manner  of  these  trials  be-* 
BuRwnGE.  fore  the  ordinary  is  set  down  in  Stamford  138.  Hob.  2».  , 
PulL  de  Pace  Regis  2\7.  more  fully  than  in  any  others 
books,  and  appears  to  have  been  thus : 
And  the  man-       First,  the  party  tried  was  himself  to  make  oath  of  lus  in— «. 
trimTbcforc      nocency ;  next,  there  was  to  be  the  oath  of  his  twelve  com — . 
the  ordinaryy    purgators,  who  were  to  swear,  that  they  believed  him  in-^ 
nocent;  then  the  witnesses  for  the  party  tried  were' to  giv»*^ 
their  evidence;  after  which,  the  jury  were  to  bring  in  thrgg 
verdict;  and  if  the  verdict  was /or  the  prisoner,  the  ordinac^i 
pronounced  him  innocent.    This  sokmn  form  and  interve^^ 
tion  of  the  several  persons  concealed  in  these  proceedin^^ 
with  the  several  oaths  that  were  made  on  the  occasion,  4iif 
and  the  ill       create  great  variety  of  perjuries,  and  (which  generally  ^i^ 
Sat'aStM^d^   their  companions)  subornations  of  perjury, 
them.  It  is  the  Lord  Hobarfs  remark,  (291)  that  the  witnesses 

[  448  ]     in  this  sort  of  mock  trials,  and  likewise  the  compurgaton, 
who  were  upon  their  oaths  de  credulitate,  as  also,  the  jmy^ 
all  had  their  share  in  these  perjuries.    His  Ix)rdship  further 
observes,  that  the  Judge  himself  was  not  quite  dear:  he 
might  have  brought  in  one  more  for  a  share,  {viz.)  the  party 
tried,  who,  though  he  had  been  before  convicted  on  die 
clearest  evidence,  and  though  never  so  conscious  of  his  owv 
guilt,  yet  still  was  to  swear  he  was  innocent.    But  however, 
by  this  kind  of  mock  trial  of  purgation,  notwithstanding  it 
Tbeadran-      was  accompanied  with  so  much  wickedness,  if  the  party  was 
***^Vto  th^'    ^^^^^  ^^*  g^^Yf  he  received  these  advantages :  he  was  re- 
party,  in  case   stored  to  his  credit  and  to  his  liberty,  to  his  capacity  of  por^ 
he^as  found    chasing  goods  and  chattels,  and  of  taking  and  receiving  the 
Not  guilty.      rents  and  profits  of  his  own  estate  from  thenceforth  to 
accrue ;  and  &om  that  time  was  to  be  taken  to  be  perfectly 
innocent.    Nevertheless,  such  purgation  had  no  retrospect, 
so  as  to  restore  to  the  party  ^y  of  his  goods  and  chattels^  or 
the  rents  and  profits  of  his  lands  that  were  before  vested  in 
the  Crown,  as  forfeited  on  the  former  convicticm  by  the 
verdict.    5  Co.  110.  Foxley's  case. 

But  as  the  parties  thus  tried  before  the  ordinary  upoff 
their  purgation  were  generally  acquitted ;  therefore,  where 
a  felon  tried  in  the  temporal  courts  was  not  only  found 
guilty,  but  that  guilt  appeared  to  be  aggravated  with  aome 
heinous  circumstances,  in  such  case  the  temporal  courtif 
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would  not  trust  the  ordinary  with  the  trial  of  tibe  oflendef>        Rvx 
but  ddivered  over  the  clerk  convict  absquepurgathmefaci^    n     ^     ic 
enda;  under  which  circumstances  the  deiic  conyict  oould  ,^  « 

.  ,  ,        What  were  tM 

not  make  purgation^  but  was  to  continue  in  prison  during  conseqaences 
his  life ;  all  which  time  he  was  incapable  of  purchasing  any  oyer  a7ie^ 
personal  estate,  or  of  retaining  to  himself  any  of  the  rents  convict  to  the 
and  profits  of  his  real  estate,  unless  the  King  should  be  qne  ^!^a- 
pleaaed  to  pardon  him.  And  yet  this  was  not  without  its  in-  ^®"«  fecieads. 
conveniences;  for  it  was  looked  on  as  serere  (and  with      [^^J 
some  reason  too)  for  the  temporal  courts,  almost  in  any.  case, 
to  send  the  clerk  convict  to  the  ordinary  absque  purgaHone 
facienda,  when  it  was  to  be  attended  with  the  consequences 
above   mentioned:   wherefore,    generally    speakiiig,  clerks 
convict  were  delivered  over  by  the  temporal  courts  to  the 
ordinary,  without  taking  from  him  the  liberty  of  making 
purgation ;  and  as  these  peijuries  (and  the  evil  consequences 
of  them,  subornation  and  corruption,)    usually    attended 
such  purgations ;  as  these  mock  trials  took  their  rise  from 
factious  tenets,  tending  to  exempt  the  clergy  from  the  secuf 
1»  courts ;  as  this  was  a  remnant  of  the  Popish  power,  and 
SQ  usurpation  on  the  common  law,  it  seemed  high  time  to 
abolish  so  vain  and  wicked  a  ceremony. 

For  which  reason  this  statute  of  18  JElix.  quite  takes  away  Purgation 
PUi^tion;  and  enacts,  "  that  after  the  offender  is  allowed  iseSz^TiS^ 
his  '^  clergy,  he  shall  not  be  thereupon  delivered  to  his  ordi-  the  offender 
^  imry  (as  had  been  accustomed);  but  after  he  has  been  al-  contLaedin 
lowed  his  clergy  and  been  burnt  in  the  hand,  he  shall  be  prison  for  any 
forthwith  enlarged  and  delivered  out  of  prison  by  the  jus-  ceedioirayear, 
tices  that  allowed  him  his  clergy,  with  a  proviso,  that  the  jj^o^ried^ym 
^^  Judge  may,  if  he  in  discretion  shall  think  fit,  continue  the  thinks  fit. 
**  offender  in  prison."    The  meaning  of  which  last  clause 
^^^,  that  whereas  before  the  making  of  this  law,  it  was  in 
^c  power  of  the  Judge  to  deliver  over  the  offender  to  the 
^'^nary  absque  jmrgatione,  in  consequence  of  which  he  waa 
^  continue  in  prison  during  his  life,  unless  pardoned ;  this 
^^^  thought  too  severe ;  and  instead  thereof,  the  Judge  who 
^^es  the  prisoner,  if  he  finds  that  he  deserves  some  further 
I^^ishment,  may  still  detain  him  in  prison  for  any  longet 
****^e  not  exceeding  a  year. 

Ilie  second  point  to  be  considered  is,  how  these  words  in  [  ^^^  ] 
*«  statute  of  18  Eliz.  which  enacts,  that  the  offender  after  SSS'^^^f^is 
^^  being  allowed  his  clergy,  and  being  burnt  in  the.  hand,.  Ei»«->  which 

'  expreM  no- 
thing uf  pardon,  came  to  be  confttnied  ai  such. 
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Rbx        shall  be  forthwith  enlarged  and  delivered  out  of  prison^ 
^*  how  these  words  (I  say)  which  express  nothing  of  a  pardon^ 

^^^  ^'*   have  yet  been  construed  to  amount  to  one. 

Now  that  was  for  the  following  reasons  :  as  the  statute  o:S 
18  Elix.  had  taken  away  this  proceeding  before  the  ordinary^  ^ 
and  by  consequence  deprived  the  offender  of  the  opportuni 
of  making  purgation :  so  it  was  reasonable  to  put  the  o£Rsnd& 
in  the  same  condition  as  he  would  have  been  iir  if  he 
performed  that  purgation  which  the  act  of  parliament 
abled  him  from  doing. 

Hard  indeed  it  would  have  been^  if  after  the  offender  hm.«J 
undergone  the  punishment  of  being  burnt  in  the  hand,  am  d 
had  been  discharged  of  his  imprisonment,  his  incapacifcy 
should  still  continue   of  purchasing  or  taking  any  good^^ 
chattels,  or  personal  estate,  either  by  his  own  labour  and  ixm- 
dustry,  or  the  bounty  of  his  friends.    This  would  be  for  the 
parliament  to  set  a  man  at  liberty,  and  yet  at  the  same  tintmc 
to  disable  him  from  making  any  proper  use  of  that  libertjr ; 
so  that,  to  avoid  such  an  imputation  of  hardship,  it  was  very 
reasonable  for  the  Judges  to  construe  the  words  of  this  act 
in  the  sense  they  have  done ;  and,  where  the  act  says,  the 
offender  after  his  being  burnt  in  the  hand  shall  be  dischai^^ 
out  of  prison,  to  interpret  it  to  mean,  that  he  shall  be  dis- 
charged from  any  further  punishment ;  and  that  these  words 
shall  be  taken  as  a  periphrasis  or  description  of  a  pardon. 
Besides,  the  proviso  in  the  act  which  says,  that  the  clerk  ad- 
mitted to  his  clergy  shall  be  answerable  for  oilier  felonies, 
[  451  ]      implies  strongly,  that  he  is  never  to  be  questioned  again  for 
this,  taking  the  same  to  be  pardoned  by  the  act.     See  HA' 
291. 

It  remains  then  to  see,  when  this  pardon  is  to  commence 
and  take  effect,  and  from  what  time  the  offender  is  to  have       ^ 
the  benefit  thereof.    And  here  the  statute  itself  is  express; 
for  it  says,  after  clergy  allowed  and  burning  in  the  hand,  the 
offender  shall  be  discharged  out  of  prison. 

It  has  indeed  been  contended  on  the  other  side,  that  tb^ 
burning  in  the  hand  is  not  any  part  of  the  punishment,  bu^ 
only  a  mark  of  infamy,  to  notify  to  the  court  that  the  o^" 
fender  has  already  had  his  clergy,  and  is  to  have  it  no  mor^   ) 
and  for  this  is  cited  5  Co.  50.  Biggin's  case,  and  Sob.  2^^' 
from  whence  it  has  been  inferred,  that  if  the  burning  in  tfc^^ 
Jiand  be  no  part  of  the  punishment,  it  is  not  material  th^^ 
the  prisoner  should  undergo  it. 
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But,  with  submission,  I  shall  endeavour  to  prove,  that        Rex 
burning  in  the  hand  is  part  of  the  punishment.    At  common    ^     ^* 
law  this  punishment  was  not  known,  having  (as  is  observed      ^^^^^^ 
ibove)  been  first  instituted  by  4  H.  7-  cap.  13.    Afterwards  hand  ^m 
by  10  ^  1 1  ^.  3.  cap.  23.  sect.  6.  it  was  changed  into  bum-  ^Jj^^  ^ 
ng  in  the  cheek ;  and  finally,  by  5  2lnn.  cap.  6.  sect.  2.,  re-  bis  clergy, 
flanged  into  burning  in  the  hand.    It  must  be  admitted,  the  ^^^^^^ 
Lord  Cake  says,  that  burning  in  the  hand  is  no  part  of  the  serted  bv  the 
punishment;  and  that  this  holds  even  in  the  case  of  an  ap-  the  contraiy, 
peal  of  murder  where  the  appellee  is  found  guilty  of  man-  ]^  j*"'^{  ^ 
daughter,  (viz.)  that  even  there,  though  it  be  the  suit  of  the  appears  from 
party,  the  King  can  pardon  the  burning  in  the  hand;  and  reportm/a7 
Erom  hence  it  is  collected,  that  after  clergy  allowed,  supposing  also  from  later 
burning  in  the  hand  to  be  no  part  of  the  judgment,  then  no 
part  of  the  punishment  being  behind,  or  remaining  to  be     r  452  ] 
mudergone,  therefore  the  offender  immediately  after  clergy 
had  is  entitled  to  the  benefit  of  the  statute  pardon ;  so  that 
in  the  principal  case  Palmer  no  longer  remained  a  felon,  and 
consequently  that  it  was  no  felony  to  assist  him  in  his  escape. 

And  yet,  with  all  due  deference  to  so  great  an  authority,  I 
must  beg  leave  to  insist,  that  this  case,  as  reported  by  the 
Lewd  Cokef  is  not  authentic,  which  in  a  great  measure  ap- 
pears from  the  contemporary  reports  of  the  same  case,  which 
represent  it  in  a  quite  different  manner,  as  does  also  a  later 
report.  Besides  which  it  is  observable,  that  the  very  reasons 
given  by  the  Lord  Coke,  for  that  resolution,  make  against,  or 
seem  at  least  to  weaken,  the  force  thereof: 

This  case  of  Biggins  is  reported  in  two  other  books,  both 
of  great  weight,  Serjeant  Moore,  and  Mr.  Justice  Crook;  and 
bcHh  their  reports  of  it  are  different  from,  nay,  contradict  the 
report  of  it  in  the  fifth  Coke.  In  Moore  571  •  it  is  reported 
by  the  name  of  Stroughborough  v.  Biggon;  and  appears  to 
have  been  an  appeal  brought  by  the  wife  for  the  murder  of 
her  husband,  wherein  the  appellee  was  found  guilty  of  man- 
slaughter only.  I  will  mention  the  words  of  the  book,  only 
turning  the  law  French  into  English. 

The  question  was,  whether  the  general  pardon  could  par- 
don the  burning  in  the  hand,  (which  must  be  meant  the 
Queen's  general  pardon,  for  the  next  words  are  whether  the 
Queen  could  pardon  the  burning  in  the  hand,)  and,  says  the 
book,  it  was  agreed  the  Queen  could  not  pardon  it;  and  that 
the  pardon  could  not  operate  thereon,  because  it  was  the 
suit  of  tb^  p&rty.    And. so  (continues  the  book);  it  is  like 
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Rex        the  case  of  corporal  punishment  on  the  statute  of  forgery  m 

^*  perjury,  (a)  where,  if  the  party  grieved  sues  by  original  ^« 

u^^w^^   bill,  the  Queen  cannot  pardon  it.    But  it  is  otherwise  whe :a 

1^14.  '  the  proceedings  are  in  the  Star-Chamber;  for  there  the  pr^G 

secutions  are  at  the  suit  of  the  Queen.    Whereupon  the  ap 

pellee  compounded  the  prosecution  for  forty  marks. 

The  other  report  of  the  same  case  is  in  Cro.  EUz.  632^ 
682,  by  the  name  of  Shackborough  and  Biggins,  where,  ia 
an  appeal  of  murder,  the  appellee  was  found  guilty  of  man- 
slaughter. And  in  Cro.  Eliz.  632.  where  the  case  appears 
to  have  been  first  spoke  to,  it  is  said,  the  court  ruled,  tlut 
the  appeal  being  the  suit  of  party,  the  burning  in  the  hand 
could  not  be  pardoned ;  and  the  question  being  stirred  agiin 
in  Cro.  EKz,  662.  the  court  were  divided,  Popham  Chief 
Justice,  and  Clinch  Justice,  holding,  that  the  Queen  could 
not  pardon  the  burning  of  the  hand,  as  this  was  at  tiie  suit 
of  the  party,  and  they  compared  it  to  an  a<^tion  on  the  sta- 
tute of  forgery :  but  Gawdy  and  Fenner  Justices  maintained 
the  contrary,  though  it  does  not  appear  by  the  book  that 
these  gave  any  reason  for  their  opinion.  However  upon  this, 
the  book  says,  that  the  appellee  was  advised  not  to  run  the 
risk  of  the  judgment,  but  to  buy  off  the  appeal,  and  to  give 
the  appellant,  the  widow,  forty  marks  to  discontinue  her  ap* 
peal,  which  was  accordingly  done. 

So  that  upon  the  whole,  instead  of  this  case  being  adjudged 
agreeably  to  Lord  Coke's  report,  for  that  the  King  could  par 
don  the  burning  of  the  hand  in  the  appeal,  it  appears  by  IJ 
two  contemporary  reports,  that  the  case  was  never  adjudgf 
but  compounded ;  and  that  the  appellee  was  lEtdvised  by 
own  counsel,  not  to  abide  the  event  of  the  judgment,  bu 
buy  off  the  appeal. 
[  454  ]         And  now  I  would  consider  the  reasons  given  by  the  I 
Coke,  for  what  is  reported  by  him  to  have  been  the  judg? 
in  Biggen's  case,  which  instead  of  supporting,  do  very  i 
weaken,  that  authority.    The  reasons  given  by  the  boo/ 
first,  for  that  the  burning  in  the  hand  is  no  part  i 
punishment. 

But  as  to  this,  surely  burning  in  the  hand  is  part 
punishment,  not  only  in  respect  of  the  pain  by  bi 
which  is  no  slight  one,  provided  the  judgment  be  imp 
executed,  (as  must  be  supposed ;)  but  on  account  of  it 
a  lasting  brand  of  infamy  which  the  party  is  to  can 
him  to  his  grave.    It  is  so  far  from  being  no  par^ 
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^tmishment,  that  it  is  all  the  corporal  punishment  he  is  to        Rmx 
mdergo  in  this  case.  ^ ^• 

The  other  reason  given  by  the  Lord  Coke,  in  his  report  of 
his  case,  is  still  less  maintainable,  namely,  that  it  is  no  part 
vf  the  judgment :  whereas,  plainly  it  is  the  very  judgment^ 
md  is  so  entered  on  the  record  in  these  words,  ideo  cansi" 
leraium  est  quod  [the  ofifender]  in  manu  sud  kevd  cauteri" 
letur,  according  to  what  is  taken  notice  of  in  Mr.  Justice 
ttt^mond's  ReportSy  369.  EKxabeth  Celier*a  case,  where  the 
vporter  observes,  that  the  precedents  in  Rastall  are  so. 
Ind  the  same  book  likewise  says,  that  Biggtn*%  case  was 
xmipounded,  as  I  have  mentioned  before,  and  never  ad- 
iwlged.  The  Lord  Coke  also  at  the  latter  end  of  his  last 
reason  admits,  that  if  this  burning  in  the  hand  were  part  of 
the  judgment,  then  the  Crown  could  not  pardon  it,  it  being 
It  the  suit  of  the  party ;  and  if  so,  then  this  appearing  to  be 
the  very  judgment,  the  authority  of  the  case  b  plainly  given 
up  by  him. 

It  is  true,  in  the  case  of  Searle  v.  Williamsj  Hob.  294,  [  455  ] 
the  Lord  Hobart  says,  that  after  the  benefit  of  clergy  allowed 
vo  the  offender,  the  statute,  though  without  burning  in  the 
band,  operates  as  a  pardon.  And  I  cannot  but  admit  that  in 
tlie  case  then  before  the  court,  this  was  rightly  said,  because 
it  was  the  case  of  a  clergjrman  in  orders  who  was  the  of- 
fender; and  a  clergjrman  has  the  privilege  of  not  being  burnt 
in  the  hand ;  for  the  statute  of  18  Eli%.  does  not  require 
those  to  be  burnt  in  the  hand  who  are  by  law  privileged  and 
exempted  therefrom,  as  clergymen  are.  And  though  after- 
^'Vds  the  Lord  Hobart  says,  that  where  a  felon  has  his 
'^^^rgy,  and  ought  to  be  burnt  in  the  hand,  yet  it  is  not  es- 
^i^tial,  but  that  a  man  may  have  the  benefit  of  the  statute 
^ot^thstanding  he  be  not  burnt  in  the  hand,  as  where  the 
^Uig  pardons  the  burning,  it  is  equally  beneficial  to  the  of- 
^der  as  if  he  had  been  burnt ;  and  that  in  such  case,  with- 
^t  being  burnt  in  the  hand,  the  offender  is  entitled  to  the 
"benefit  of  a  statute  pardon ;  though  I  say  the  Lord  Hobart 
^^serts  this,  and  his  assertion  be  admitted  to  be  law ;  yet 
^*luit  I  am  concerned  to  maintain,  and  which  seetns  not  to  be 
^^lied  by  the  Lord  Hobart,  is,  that  wherever  tiie  offender  is 
^t  exempted  from  being  burnt  in  the  hand,  either  by  being 
^  dergyman  in  orders,  or  a  peer  of  the  realm,  or  by  being 
Phoned ;  in  such  case  the  offender  must  be  burnt  in  the 
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Rex        hand  before  he  is  entitled  by  the  18  Eliz.  to  the  benefit 
^'  the  statute  pardon. 

And  indeed  this  seems  plainly  implied  in  the  last  two  lines 
of  the  case  of  Searle  v.   JVilliams,  in  Hobartj  which  are^ 
^^  that  where  the  statute  says  after  burning,  this  imports 
^^  where  burning  ought  to  be  ;  otherwise,  says  the  book,  ibt 
[  456  ]     ^'  statute  would  do  no  good  to  clerks,  in  whose  favour  it  was 
^'  chiefly  intend^.*' 

The  next  case  cited  agsdnst  me  was  out  of  the  Lord  HoUi 
Pleas  of  the  Croum,  240.  cap.  Clergy,  where  that  learned 
author,  in  reckoning  up  the  effects  and  advantages  of  being 
allowed  the  benefit  of  clergy,  says,  that  in  ancient  times  the 
consequence  of  allowing  clergy  was  the  delivering  over  the 
offender  to  the  ordinary,  either  to  make  purgation,  or  abtjue 
purgatione,  as  the  case  might  require :  but,  says  the  book, 
by  this  statute  of  18  Eliz.  the  offender  shall  now  only  be 
burnt  in  the  hand ;  which  has  (namely,  which  burning  in  the 
hand  has)  these  effects :  1^^,  It  enables  the  judge  to  deliver 
the  offender  out  of  .prison.  2c%,  It  gives  him  a  capacity  to 
purchase  and  to  retain  the  profits  of  his  lands.  3(Uy,  It  re- 
stores him  to  his  credit.  And  for  this  he  cites  Hob.  Seark 
V.  Williams. 

Now,  to  what  words  must  all  these  effects  and  advantages 
refer  ?  Why  plainly  to  the  last  antecedent ;  and  that  is,  to  the 
burning  in  the  hand ;  after  which  (viz.  then  or  on  this  con* 
dition  precedent)  accrue  to  him  all  these  advantages. 

But  if  any  doubt  should  still  remain  with  regard  to  the 
construction  of  the  books  of  these  two  eminent  judges  in  the 
law,  (as  I  hope  there  does  not,)  I  shall  only  mention  one  case 
more  on  this  subject,  which  is  that  of  the  Earl  of  TVaruAAy 
upon  his  trial  by  his  peers  in  the  House  of  Lords,  for  the 
murder  of  Mr.  Coote.  This  trial  was  on  the  28th  of  MartK 
1699 ;  and  though  the  case  is  not  to  be  found  reported  in 
any  law  book,  yet  it  appears  at  large  in  a  very  useful  book, 
[  457  ]  which  I  shall  mention  for  no  other  purpose  but  to  direct  to 
the  finding  it  in  the  journal  of  the  House  of  Lords,  and  they 
will  be  allowed  to  be  of  the  greatest  authority ;  I  mean  the 
Collection  of  State  Tnals,  vol.  5.  167.  in  the  trial  of  the 
Earl  of  Warwick,  where  the  arguments  of  the  counsel  and 
the  resolutions  of  the  judges  are  related  at  large. 

Upon  that  trial  a  question  arose  touching  the  competency 
of  a  witness,  who  was  called  on  the  behalf  of  the  Earl  of 
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wick ;  it  was  one  French,  who  had  been  conncted  of        Rtx 
tlaughter,  and  allowed  his  clergy^  but  had  not  been    ^     ^* 
t  in  the  hand.    It  appeared  however  in  the  case,  that  the  ingtance  of  a 
•  had  an  intention  to  pardon  the  burning  in  the  hand,  a  very  loicmn 

If*       %  11.        1  ■  t--.«^Vc  resolution, 

'  seal  having  been  granted  for  that  purpose ;  but  it  not  that  one  con- 
ig  passed  the  great  seal,  the  King's  pardon  was  out  of  JJ^J^J^^^ 
ase ;  and  the  only  question  was,  (and  which  resolves  our  allowed  Ms 
jnt  question)  whether  one  convicted  of  manslaughter,  bnraTin  thT^* 
ivho  had  been  allowed  the  benefit  of  clergy,  but  had  not  ^*^»  "<>'  P«^ 

,  >  doned  aa  to 

burnt  in  the  hand,  was  a  good  witness  ?  the  burnbg, 

le  then  Attorney  and  Solicitor-General  (a)  contended,  J^^JJ]^, 

he  ought  not  to  be  admitted  as  a  witness,  in  regard  he  credit. 

I  convicted  of  felony,  whereby  his  credit  was  tainted,  mig  Trevor* 

that  credit  could  not  be  restored,  lyiless  he  had  been  JP^  ?^''^*^ 

t  in  the  hand,  which  would  then  have  amounted  to  a 

te  pardon  by  18  Elix.,  or  unless  the  witness  had  been 

med  the  burning  in  the  hand. 

I  the  other  hand  the  lords  heard  Sir  Thomas  Pawis  as 

unsel  with  the  noble  lord,  the  prisoner  then  at  the  bar ; 

t  appears,  that  in  the  arguments  on  both  sides,  the  case      [  458  ] 

forfe  and  fFtlliams,  from  the  Lord  Hobarfs  report,  and 

the  Lord  Hale's  Pleas  of  the  Crown,  were  cited  with 

greatest  advantage.     It  was  strongly  urged  on  behalf  of 

trisoner,  that  the  allowance  of  clergy  alone  restored  the 

produced  for  a  witness  to  his  credit,  and  to  all  his  ca- 
ies ;  and  it  was  a  plausible  argument  made  use  of  by 
^lumias  Powis,  that,  after  the  party  convicted  of  man- 
hter  had  been  allowed  his  clergy,  it  was  a  very  unrea- 
)le  objection  against  him  as  a  witness,  that  he  had  not 
mark  of  infamy  impressed  upon  his  hand ;  and  to  say 
luld  not  be  a  witness  in  a  court  of  justice,  because  he 
lot  been  branded  as  a  felon. 

ter  hearing  counsel  on  both  sides,  the  lords  desired  the 
on  of  the  judges,  that  were  then  attending  on  that 
in  occasion ;  and  the  Lord  Chief  Justice  Treby,  with 
8ual  clearness  and  accuracy,  delivered  his  opinion  against 
idmitting  this  witness,  declaring,  that  a  person  con- 
d  of  felony  is  tainted  as  to'  his  credit,  and  cannot  be 
red  thereto,  or  admitted  as  a  witness,  imtil  he  is  pais 
1:  that  it  is  true,  the  11th  of  Eliz.  does  operate  as  a 
te  pardon ;  but  the  words  of  that  act  being,  thai  the 
der,  after  the  allowance  of  his  clergy,  and  burning  in 
and,  shall  be  enlarged  out  of  prison,  these  words  m^k^ 

I*.  Ill,  2  B 
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Rex        two  things  previously  requisite  to  the  pardon,  (tnz.)  th€^  ^ 
^'  lowance  of  clergy,  and  burning  in  the  hand ;  both  which  an? 

therefore  conditions  precedent :  so  that  the  person  produced 
as  a  witness  for  the  Lord  Warwick^  though  he  had  beea 
allowed  hie  clergy;  yet,  not  having  been  burnt  in  the  hand, 
nor  pardoned  the  burning,  he  remained  convicted  of  felony^ 
and  consequently  ho  good  witness  :  with  that  opinion  the 
[  459  ]  rest  of  the  judges  then  present  concurring,  the  person  olferei 
to  be  produced  as  a  witness  for  the  Earl  of  fyiarwick  was 
disallowed,  and  he  gave  no  evidence. 

Having  produced  this  great  authority,  I  need  not  insist 
that  burning  in  the  hand  is  part  of  the  punishment ;  but  majr 
from  hence  infer,  that  in  the  case  of  a  layman,  the  burning 
in  the  hand,  or  the  pardon  of  that  burning,  is  one  of  the  con- 
ditions required  by  the  18kh  of  JB/is.  before  that  act  can 
operate  as  a  pardon ;  and  I  thitik  I  may  ftom  hence  also  con- 
clude, that  it  is  now  a  settled  point,  settled  in  the  higbeat 
court  of  justice,  that,  although  the  offender  has  had  the 
allowance  of  his  clergy,  yet  if  he  has  not  been  burnt  in  die 
hand,  and  by  that  means  undergone  the  punishment  pi^ 
scribed  by  that  statute,  he  is  not  entitled  to  the  pardon  given 
thereby,  but  continues  a  felon, 
fn  what  cases       This  leads  me  to  the  statute  of  4  Geo,  1.  cttp.  11.  whkA 
4  Geo.  1.  c.  1 1.  enacts,  *^  (a)  that  where  any  person  shall  be  convicted  of  any 
in  the  room  of  «  offence  within  the  benefit  of  clerffy,  it  shall  be  lawful  for 

burning  in  the  ^^ ' 

hand,  substi-  *^  the  court  before  whom  such  person  is  conncted,  or  any 
porut\on  for  *^  Other  court  held  at  the  same  place  with  the  like  autboritjr, 
seven  years,  «  if  they  think  fit,  instead  of  ordering  the  offender  to  be 
latter  is  to  be  "  bumt  in  the  hand  or  whipt,  to  order  him  to  be  sent  to  his 
wa'^'Tf^condU  "  Majesty's  plantations  in  America  for  the  space  of  seren 
tion  precedent  "  years,  and  to  transfer  and  make  over  such  offender  by  order 
pardon*  in  uke  "  ^^  ^^  court,  to  the  usc  of  such  pcrstms  or  their  assigns, 
manner  as  the  <<  vpho  shall  Contract  for  the  performance  of  such  trahsporta 

termer  was  bv..^  .  -  ._  .- 


ISEliz. 
{a)  Sect.  1. 
{b)  Sect.  2. 


[  460  ] 


"  tion,  for  such  term  of  seven  years ;  and  when  such  of- 
fenders shall  be  transported,  and  shall  have  (i)  served  their 
respective  times  for  which  they  shall  be  transported, 
(which  in  the  present  case  is  for  seven  years)  such  ser- 
vice shall  have  the  effect  of  a  pardon  to  aH  intents  and 
**  purposes,  as  for  that  crime  for  which  such  offenders  shaB 
'*  be  transported,  and  shall  have  so  served  as  aforesaid." 

So  that,  by  the  express  words  of  the  statute,  this  trans- 
portation is  to  be  instead  of  burning  in  the  hand ;  and  as  kf 
the  18th  of  Eliz.  the  offender,  though  he  be  allowed  hi' 


a 


(( 
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TgYi   yet  is  not    entitled  to  the  benefit  of  the  statute         Rex 
don,  until  be  bas  undergone  ibe  punishment  of  burning    ^     ^' 
the  hand,  which  is  the  punishment  prescribed  by  that 
tute;  so  the  punishment  of  transportation,  which  is  in 
I  of  burning  in  the  hand,  where  the  judge  who  tries  the 
ioder  thinks  fit  to  order  it,  must  also  be  undergone  before 

offender  can  be  entitled  to  th^  benefit  of  the  statute  par- 
1  in  the  present  case.  Or,  as  in  the  one  case  on  the  18th 
Eiiz.  the  offender's  suffering  the  puuishment  of  burning 
the  hand  is  made  a  condition  precedent  to  that  statute 
don ;  in  like  manner,  upon  this  act  of  4  Geo.  1 .  the  of- 
der's  having  undergone  the  punishment  of  transportation 
3t  also  precede  the  pardon  given  thereby. 
To  this  however  it  has  been  objected,  that  the  words  in 

statute  of  4  Geo.  1 .  are  only  in  the  affirmative,  without 
Dg  followed  by  any  negative  words. 
Sesp\  But  surely  this  is  such  an  affirmative,  as  plainly 
)Iies  a  negative.  An  act  of  parliauu^nt,  in  saying  an 
snder  shall  be  pardoned,  or  shall  have  the  benefit  of  his 
doji,  from  and  after  such  a  time,  must  necessarily  be  in- 
ded  to  mean,  that  the  offender  shall  not  have  his  pardon 
il  that  time.  I  take  the  rule  to  be,  that  wherever  an  act 
parliament  is  introductory  of  a  new  law,  (as  this  of  4  Geo. 
plainly  is,  in  introducing  a  punishment  hardly  known  be- 
e  among  us,  that  of  transportation,)  words  in  the  afSrma- 
B  imply  a  negative,  which  may  be  made  appear  by  innu-  [  461  ] 
Table  instances.  But  as  this  is  a  large  field,  4nd  might 
m  tedious,  I  shall  mention  but  one. 

Fhe  statute  of  27  H.  8.  of  uses  enacts,  that  the  cestuy  que  In  acts  of  Par- 
r  shall  have  the  same  estate  in  the  land,  as  he  had  before  aSdngVncw' 
the  use.     Soon  after  the  making  of  which  statute,  this  l'*'^*  ^o^-ds 

affif  niativc 

»e  happened,  and  is  reported  in  Pioivde7i,  111,  Amy  implyanega- 
fwnshemfs  case,  and  1  Inst.  348.  b.  tenant  in  tail  made  a  ^*^'^- 
^ffment  in  fee  to  the  use  of  his  eldest  son,  then  an  infant, 
d  his  heirs,  and  died ;  whereupon  the  right  of  the  entail 
scended  to  the  infant  son,  who  was  the  cestui/  que  use ; 
t  the  infant  son  was  held  not  to  be  remitted,  though  no 
lly  could  be  imputed  to  the  son,  when  he  accepted  the 
)ffiaent,  he  being  then  an  infant,  and  though  a  remitter  be 
thing  favoured  in  law,  as  it  is  a  restitution  of  an  old  right : 
It  the  reason  it  seems  was,  because  the  statute  says,  the 
^ie^slon  shall  be  executed  in  such  manner^  plight^  and 

2b2 
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Rex  form,  as  the  use  was  before  limited  (a) ;  and  though  these 

^-  words  be  only  in  the  affirmative^  they  necessarily  {b)  imply 

uRRiDGE.  ^  negative.    See  Hob.  298. 

Especially  to  Further :  If  in  any  case  such  affirmative  words  in  an  act  of 

aroid  a  public  parliament  ought  to  receive  that  construction ;  here  we  have" 

(a)  The  feoff-  the  very  case,  in  order  to  prevent  a  great  and  manifest  in^ 
S^°hi?*t^'  convenience  which  would  otherwise  happen.  It  would  be  s- 
by  pardiase :  very  great  inconvenience,  should  there  be  a  chasm,  or  intenraH 
rcmitted.^c*^  of  time,  in  which  one  convicted  of  a  felony,  for  which  he  m 
would  be  in  by  ordered  to  lyj  transported,  might  be  aided  or  assisted  by  an— 

(b)  Vide  ante  Other  to  escape  out  of  prison  without  such  other  persoo'sr 
B  nka***^*  ^'  incurring  the  guilt  of  felony :  but  if  Palmer  ^should,  in  ihr 

[  *462  ]  principal  case,  be  construed  to  have  the  benefit  of  the  sta- 
tute pardon  before  he  is  transported,  merely  by  being  allowed, 
his  clergy;  then  from  the  time  of  such  allowance,  and  before 
his  transportation,  he  would  become  no  felon,  and  conse- 
quently it  would  be  no  felony  in  the  gaoler,  or  any  third 
person,  to  suffer  or  assist  him  to  escape ;  which  would  be  & 
great  inconvenience  arising  from  the  construction  of  a  statute 
against  the  express  words  and  apparent  intention  thereof. 

But  suppose,  for  argument's  sake,  this  statute  of  4  Geo,  L 
would  bear  two  constructions  :   if  by  one  of  these  a  public 
inconvenience  would  arise,  and,  on  the  contrary,  the  other 
interpretation  would  be  productive  of  no  inconvenience  at 
all,  there  could  surely  be  no  doubt  which  of  these  two  ought 
to  take  place.    Besides,  construing  this  statute  in  the  sense 
which   the   other  side  contend  for,   namely,  by  making  it 
amount  to  a  pardon,  either  from  the  time  of  the  allowance  of 
clergy,  or  of  pronouncing  the  sentence  of  transportation  ^ 
would  render  useless  the  whole  clause,  which  enacts,  tba^ 
after  the  offender  has  been  transported,  and  shall  have  served 
beyond  sea  for  so  long  a  time  as  the  sentence  orders,  (whictm 
in  our  case  is  for  seven  years ;)  such  transportation  and  ser- 
vice shall  entitle  the  offender  to  a  pardon :   all  which  clause^ 
must  be  rejected,  and  of  no  manner  of  signification,  if  tb^ 
words  are  to  operate  as  a  pardon,  before  the  transportation^ 
and  seven  years'  service,  which  would  be  for  the  expositor^ 
of  the  law  to  strike  a  clause  out  of  the  statute  book,  at  th^ 
same  time  that  an  useful  construction  may  be  made  of  it  To 
this  I  may  add,  that  if  Palmer  is  to  be  deemed  pardoned  be- 
fore such  time  as  he  is  actually  transported,  how  can  he  b^ 
iifterwards  transported  ?     How  can  a  man  be  punished  for « 
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rime,  which  before  the  punishment  was  pardoned  ?     What         Rex 
mn  be  more  absurd  than  to  say,  an  offender  is  first  to  be    ^     ^* 
Buxloned,  and  afterwards  punished  ? 

There  is  indeed  a  subsequent  statute  of  6  Geo.  1.  cap.  23.  Principal  case 
fc/.  5.  making  it  felony  without  benefit  of  clergy  to  rescue  q^q,  i.  ^n. 
d  ofiiender  condemned  to  be  transported,  out  of  the  hands  of  F*™*??  "««''• 

*  ,  ^  lag  felons  con- 

xose  who  had  contracted  to  transport  him.    The  occasion  of  demned  to 
rkich  clause  was  probably  to  obviate  a  doubt,  which  other-  o'J°o?th?^*^'* 
nse  might  have  arisen,  whether  the  custody  of  the  con-  hands  of  the 
ractor  was  a  lawful  prison,  and  within  the  statute  de  /ran-  ^^ 
fentibus  prisonam  ;   or  it  might  have  been  added,  the  more 
eSectually  to  deter  all  persons  from  attempting  a  rescue,  by 
subjecting  those  who  should  make  such  rescue,  to  the  guilt 
of  felony  without  benefit  of  clergy,  even  though  the  crime  for 
which  the  person  rescued  was  in  custody  was  within  benefit 
of  clergy.    But  the  matter  now  in  question  is  in  no  sort 
dependent  upon,  or  relative  to  that  clause ;   there  having 
been  no  contract  ever  made  with  any  person  for  transporting 
of  Burridge  the  prisoner  at  the  bar. 

Wherefore,  as  this  statute  of  4  Geo.  L,  empowering  the 

Judges  to  order  transportation  for  seven  years  in  all  cases  of 

fekmies  within  the  benefit  of  clergy,  places  transportation  in 

the  stead  of  burning  in  the  hand ;  as  the  offender's  undergo- 

hig  the  punishment  of  burning  was  a  condition  precedent  to 

tbe  statute  pardon  \   as  this  construction  is  agreeable  to  the 

otness  words,  to  the  plain  intent  and  meaning  of  the  act, 

«a  would  prevent  that  mischief,    which  would  otherwise 

^nsue,  were  there  to  be  an  interval  of  time  wherein  one 

*^ht,  with  a  kind  of  impunity,  assist  or  voluntarily  suffer  to 

^•cape  a  prisoner  condemned  to  be  transported  for  felony  : 

<*  Uiese  reasons,  I  take  it,  Palmery  though  his  crime  was 

^tf^n  the  benefit  of  clergy,  yet  he  being  to  be  transported 

w  Reven  years  was,  and  still  continued  a  felon  j  and  being      [  464  ] 

'ich,  it  was  felony  in  Burridge^  the  prisoner  at  the  bar,  to 

^iat  him  to  escape ;  and  that  it  cannot  be  material,  whether 

^l^^te  was  any  contract,  or  not,  for  the  transportation  of  Pal- 

"^,  it  being  felony  at  common  law  to  assist  a  felon  to  escape. 

And  this  being  the  only  doubt  which  stuck  with  the  court 
at  the  trial  of  the  prisoner  at  the  bar,  if  that  doubt  be  at 
length  resolved,  (which  I  have  here  endeavoured  to  do)  I 
l^ope  the  court  will  now  pronounce  that  sentence  of  trans- 
portation against  the  prisoner,  which  would  have  been  done 
at  the  trial,  h^  this  doubt  been  out  of  tbe  case. 
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R^Jf  But,  it  is  true,  the  ingenuity  of  the  counsel  for  the  pri- 

MA 

«       '  soner  has  started  other  objections,  some  to  the  fomi  of  the 

BURRIDCE.  ... 

indictment,  as  being  insufficient;    and  some  to  the  special 
verdict,  as  being  imperfect :   to  which  I  shall  endeavour  to 
give  an  answer. 
The  amission       fhe  first  exception  to  the  indictment  was,  thast  the  feet  n 

of  VI  et  armis  tit  i  .  . 

in  iodictments  not  charged  to  have  been  done  vt  et  armts. 

matter*?^  But  as  inserting  these  words  in  indictments  is  only  matter 

form,  cured  by  of  form :  80  now,  bv  the  statute  of  37  If*  8.  cap.  8.,  the  6mi«- 

37  H.  8.    Scd       .  r  .u         •     J  1       1 

quasr*.  si^^  <^f  them  IS  helped. 

The  next  objection  was,  that  it  does  not  appear  by  the 
special  verdict,  that  when  Btirridge,  the  prisoner  at  the  bir, 
assisted  Palmer  to  escape  out  of  prison.  Palmer  was  then  « 
custody  for  felony. 

But  this  seems  to  be  sufficiently  evident :   the  jury  fad, 
that  Palmer  was  indicted  before  the  justices  of  pe^U^e  rf  the 
county  of  Somerset  for  feloniously  stealing  an  ewe  sheep^ 
[  465  ]      that  John  Procter^  the  then  sheriff  of  that  county  m  whose 
custody  this  Palmer  is  shewn  to  have  then  been,  ^ex  cam 
pra^dictOy  (that  is,  for  the  said  felony,)  brought  tfce  prisoner 
to  the  bar  before  the  said  justices  to  be  tried ;    that  be 
pleaded  not  guilty ;    that  he  was  found  guilty ;   lliat  he 
prayed  the  benefit  of  the  statute  in  that  case  made  and  pro- 
vided;   that  thereupon  the  justices  pronounced  npon  him 
sentence  of  transportation  for  seven  years ;    that  in  co^8^ 
quence  thereof  the  justices  committed  Pa/mer  to  the  custody 
of  Edward  Cheney,  the  then  keeper  of  Ivelchestcr  gaol,  in 
the  said  county ;  that  the  said  Edward  Cheney  the  keeper  <rf 
the  said  gaol  died  ;  that  this  Palmer  remained  in  custody  cff 
the  said  John  Procter,  the  then  sheriff  of  the  said  county  ^ 
and  that  Burridge  (the  prisoner  at  the  bar  being  then  a  pri- 
soner in  the  said  gaol,  and  in  custody  of  the  said  sheriff,)  <Ji^ 
wilfully  aid  and  assist  the  said  Palmer,  so  being  in  custod;^ 
as  aforesaid,  to  escape  out  of  prison. 

Now  these  words,  that  Burridge,  the  prisoner  -at  the  bnr^, 
did  assist  Palmer,  so  being  in  aistody  as  aforesaid^  imirt  ne-^ 
cessarily  be  intended,  so  being  in  custody  for  felony^  afor« — ' 
said ;  for  it  doe^  appear  by  the  verdict,  that  he  was  be — 
fore  in  custody  for  felony ;  and  on  the  other  hand  it  does  rit^ 
appear,  that  he  was  ever  in  custody  ;  tuid  the  court  Trill  ao^ 
(indeed  it  cannot  well)  intend,  that  this  Palmer  was  i^ 
•cui^ody  for  uny  otfcer  catee  than  that  mentioned  in  the  ^^ 
cial  verdict. 


i 
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Another  objection  was,  that  it  is  not  fcmnd  by  the  specif        Hix 
verdict  tlmt  Burridge^  the  prisoner  at  the  bar,  knew  JVilUam  ^' 

Palmer  was  committed  for  felony,  or  had  been  convicted  of      ^^^^'^ 
alony,  at  the  time  when  he  assisted  Palmer  to  escape.    • 

To  which  it  may  be  answered,  that  as  Palmer  hdA  faeen      L  ^^^  J 
onvicted  of  felony,  at  the  cjuarter-sessioBs  of  the  peace  held  J^'J^^o?"©"  tkw- 
or  the  same  county  of  j^o?nersei,  all  of  that  county  are  pre-  ed  for  felony, 
unied  to  have  notice  of  it ;   otherwise,  had  tke  conviction  sanie^co'untyt 
►een  in  another  county  ;   and  it  is  the  strom^er  in  this  case,  ®^^J"*  °°*  ^ 

-_,  lai..  .1  •  make  an  ar- 

or  tliat  Palmer  and  JBurndge  were  m  the  same  prison.  cessarv  to  the 

In  Hale's  Pleas  of  the  Crown,  218,  it  is  said,  that  if  one  is  ^^tud  nllk^^^ 
ried  and  attainted  of  felony  in  the  county  of  A.,  the  law  pre-  of  snch  out- 
omes  notice  thereof  in  the  same  county :  wherefore,  if  ano-    *^^'^' 
her  person  receives  and  harbours  him  in  the  said  county, 
bis  makes  the  receiver  accessary;    secuSy  if  the  attainder 
;>ere  in  another  county.   And  Stamford,  41.  b.  puts  the  case 
arther ;   if  one  be  outlawed  for  felony  in  the  county  of  A, 
which  is  less  notorious  than  a  conviction  upon  a  trial)  and 
ttainted  thereon,  if  any  person  receives  and  harbours  him, 
bis  makes  the  receiver  accessary  to  the  felony,  upon  a  pre- 
amption  that  all  people  in  the  same  county  are  privy  to 
rbat  is  done  in  their  own  county,  and  to  a  matter  of  record 
here ;  but  that  otherwise  it  is  of  an  outlawry  in  another 
ounty,  though  a  matter  of  record. 

I  must  admit,  that  the  words  of  the  Lord  Hale,  just  after 
nentioning  the  same  case,  {page  218.)  shew  his  own  opinion 
»  be  contrary ;  for  his  expression  is,  videtur  cognitio  requi- 
nta  in  utroque  casu,  whether  the  outlawry  be  in  the  same 
w  in  another  county  [B]  ;  and  indeed  this  so  far  lessens  [  467  ] 
iie  authority  of  these  cases,  that  I  would  not  rest  this  point 


-But  what  I  insist  upon  is,  that  Burridge,  the  prisoner  at  where  one  is 
B    blir,  was  doins:  an  unlawful  act,  when  he  assisted  the  engag:ed  in  an 

.  .       s       Tr.      >  •  «.  .       unlawful  act, 

Y^g  s  prisoner  m  the  Kiog  s  prison  to  escape  out  of  it,  he  must  abide 
^^reby  the   course   of  justice  was   obstructed;  ahd  that  fo/ *ali fhc^^*^ 

^«quence8  of  such  act,  though  they  could  not  be  foreseen.    But  it  seems  this  wiU  not 
^sid  to  involve  a  man  in  felony,  unless  there  were  originally  some  felonious  intent. 

^  U]  In  the  Lord  Hale*s  History  of  the  Pleas  of  the  Crozon,  published  by 
*^iyn,  vol.  1.  323.  his  Lordship  is  very  particular  in  expressing  his  dislike  of 
•  opinion  in  Stamford;  and  observes,  that  it  oftentimes  lies  as  little  in  the 
^  of  many  persons  to  know  who  are  convicted  or  attainted  of  felony  or 
^SOD,  as  whether  a  man  be  guilty  of  it.  And  again^  pffge  622,  it  seems  neces- 
y  t#  make  an  accessary  after,  that  there  be  notice,  although  the  felon  ivere 
^int  in  the  same  county  ;  for  presumption  shall  not  make  men  criminal,  where. 
>   punishment  is  capital.     See  also  the  Lord  HardwickeU  acgument,  po6>t«'        ; 
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Rex        being  engaged  in  such  unlawful  act,  he  must  abide  by,  ai^^^ 
-^    ^'  be  answerable  for  all  the  consequences;  and  if  a  priaoa^^ 

committed  for  felony  escapes  out  of  prison,  by  means  of  tl^^^ 
unlawful  assistance ;  this  is  felony  in  the  person  assistio^^ 
Neither  will  it  be  material  that  the  person  assisting  tfa^ 
escape  did  not  know  that  the  prisoner  who  escaped  by  meao^ 
of  his  assistance  was  in  custody  for  felony,  for  it  is  a]I  aC:. 
the  peril  of  him  who  engages  in  such  unlawful  act. 

In  the  several  cases  where  an  undesigned  deatli  of  a  macm 
ensues  upon  a  person's  doing  any  act,  the  difference  is,  L 
the  act  which  the  man  was  doing,  and  in  consequence  o: 
which  the  death  happens,  be  a  lawful  act,  then  the  crime  & 
only  chancemedly,  or  a  death  per  infortunium :  but  if  th^ 
act  be  unlawful,  this  is  manslaughter  or  murder.    Hak*s  Pl^ 
Co,  31.  And  there  this  further  distinction  is  taken  :  Supposes 
I  am  doing  an  unlawful  act,  if  it  be  with  a  felonious  intent, 
and  death  ensues;  then  it  is  murder:  whereas  if  I  do  aim 
unlawful  act  without  a  felonious  intent,  and  death  follows 
upon  it,  in  such  case  it  is  but  manslaughter.    3  Inst.  56. 

In  Hale's  PL  Co.  66.  2l.  throws  a  stone  at  J3.  which 
glances  and  kills  C,  this  is  only  manslaughter,  by  reason 
there  was  no  malicious  or  felonious  intent :  but  still,  says  the 
book,  it  is  not  a  death  per  infortunium,  in  regard  ^.  was 
doing  an  unlawful  act  in  flinging  a  stone  at  another  man* 
The  like  difference  is  in  Keyl.  1 17*  in  3  Inst.  56.  If  ^.,  in- 
tending to  steal  a  deer  in  the  park  of  J3.,  shoots  at  a  deer, 
and  by  a  glance  of  an  arrow  kills  a  boy  that  lay  hid  in  » 
bush ;  though  A,  who  shot  at  the  deer  knew  nothing  of  the 
boy's  lying  in  the  bush,  yet  this  is  murder.  And  in  the  sam& 
book  it  is  said  by  the  Lord  Coke,  if  a  man  shoots  at  a  cocic 
or  a  hen  in  another  man's  yard,  and  by  mischance  kills »» 
man,  this  is  murder,  because  the  act  was  unlawful. 

There  is  indeed  a  remark  made  on  this  last  case,  in  that  ol 
the  King  and  Plummer,  in  Keyl.  Rep.  116.  where  the  LordL 
Chief  Justice  Holt  says,  that  to  make  it  murder  where  one 
shooting  at  an  hen  in  another's  yard,  kills  a  man,  there^ 
must  be  a  felonious  intent  to  steal  the  hen  (a) ;  else,  accord- 
ing to  the  Lord  Holfy  the  case  is  not  maintainable,  nor  war- 
th  "triS  ^(  ^^  ranted  by  the  books  cited  in  the  margin.     However,  so  br 
Coke  and.        will  be  admitted  (which  is  all  I  contend  for)  that  if  ^.  shoot     ~ 
dMguring'  ^^  ^^  ^^  ^^^  ^  another  man's  yard,  (which  must  be  an  unla^ 
S^^^^i,         ^*y  ^  ^^  ^8  against  law  to  destroy  another's  property,) 

Cnsptf  Esq. 

StaU  Trials,  vol.  6.  222. 


(a)  See  this 
same  distinc- 
tion taken  by 
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ith  ensues  thereupon,  it  is  [at  least]  manslaughter.    To        Rex 

Sly  then  these  authorities  to  the  present  case :—  ^     ^* 

It  was  >m  unlawful  act  in  Burridge,  the  prisoner  st  the  ^f  "^9  f 

T,  to  assist  his  fellow-prisoner  Palmer  to  escape  out  of 

scm,  as  it  would  be  in  the  cases  I  have  cited,  to  fling  a 

ne  at  another,  or  to  shoot  at  a  deer  in  another's  park,  or 

an  hen  in  another's  yard ;  and  as  in  all  these  cases  the 

ling  of  a  person,  though  undesignedly,  yet  being  in  con- 

[uence  of  unlawful  acts  which  the  parties  were  doing, 

old  make  the  same  felony  or  manslaughter,  (and  this  not- 

listanding  he  that  shot  at  the  deer  or  hen  should  know 

liing  of  the  boy's  lying  in  the  bush,  or  of  the  man's  being 

the  way :)  so,  in  the  principal  case,  the  escape  of  Palmer 

.  of  prison  who  was  in  custody  for  felony,  being  the  con- 

uence  of  Burridge*s  unlawful  assistance,  makes  it  felony 

Burridgey  even  though  it  should  be  supposed  that  he. 

Ufridgel  did  not  know  his  fdlow-prisoner  Palmer y  whom 

eiAsisted  to  escape,  was  in  custody  for  felony. 

would  only  mention  one  case  more  .upon  this  head, 
leh  seems  almost  in  point,  and  as  great  an  authority  as 

well  be  produced,  being  at  an  assembly  of  all  the  Judges 
JSnglandy  and  containing  the  resolution  of  ten  of  the 
Iges  seriatim.  I  mean  Benstead's  case  in  Cro.  Car.  583. 
>  Car.  1.)  which  case  was  many  years  afterwards  cited 
I  allowed  to  be  law,  at  an  assembly  also  of  all  the  then 
l^s  of  England,  except  the  Chief  Justice  of  the  Common 
as,  diat  place  being  at  that  time  vacant  by  the  promotion 
the  Loi'd  Chief  Justice  Bridgman,  to  be  Keeper  of  the 
2at  Seal ;  this  is  in  Keyl.  77.  Limerick* s  case,  where  the 
Dion  of  the  Judges  was  in  these  words : — ^^  that  the  break-  Breaking  of  « 
ae  of  a  prison  wherein  traitors  are  in  durance,  and  causinir  P"fon™««in 

I  .  t^i  .^.  ^  traitors  are  in 

hem  to  escape,  is  treason,  *  though  the  parties  did  not  durance,  and 
iiow  that  any  traitors  were  there.    Also  to  break  a  prison  ^"^1^^^ 
thereby  felons  escape,  this  is  felony,  though  the  prison-  treason, 
»reaker  doth  not  know  them  to  be  in  prison  for  such  parties  did  not 

offence."  know  any  trai- 

tors  were 

X  18  true,  in  this  case,  thus  solemnly  resolved,  there  was  a  there. 
making  of  a  prison  supposed,  which  is  not  in  the  principal  [  *470  ] 
e.  But  that  makes  no  difference  with  regard  to  this  ob- 
tion  of  the  scienth*,  whether  the  party  assisting,  &c.  knew 
t  the  prisoner  whom  he  assisted  was  in  aistody  for  felony, 
not.  It  might  have  been  the  fact  on  which  that  resolution 
Semtead's  case  is  grounded,  (and  it  does  not  appear  that 
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Itfc^        the  bl^eakers  of  Ae  prison  Icnew  the  contnry)  that  at  the 
^     ^'  time  when  tiie  prisoa  was  broke,  there  iBurht  be  no  aliismm 

there  btrt  for  (debt ;  and  if  so,  the  breaking  of  tiie  pr«Bon  had 
neither  been  treason  nor  fekmy  by  reason  of  the  statute  de 
frangeiiHbus  priwanam^  1  Ed.  2.  siat.  2.  Nevertheless^ 
though  the  breakers  of  the  prison  might  reaUy  knowvotlufljc 
of  any  traitors  or  felons  being  then  in  prison,  yet  this,  ac- 
oording  to  that  sokmn  determination,  was  no  excuse  to 
tbess,  nor  prevented  their  incurring  the  crkne  of  feloDy, 
where  by  that  means  feknis  escaped,  nor  even  oi  the  cnme 
of  treason,  where  traitors  thus  e8Ciq>ed. 

And  if  this  be  so^  by  the  same  reason  the  ignosaoce  of 
Bmridge,  the  prisoner  at  the  bar,  that  ins  feUow-prisoner 
Pahner  was  in  cnstody  for  felony,  can  be  iK>  excuse  to  him; 
for  in  each  of  these  cases,  it  seems,  the  offenders  were  ^iag 
an  onlawfol  act ;  and  they  must  abide  by  all  the  oonsequenoee 
of  it,  even  consequences  that  rendered  them  guilty  of  the 
highest  crime,  and  subjected  them  to  the  greatest  punish- 
ment known  to  our  law,  that  for  high  treason. 
[  471  ]  And  now  I  come  to  the  last  objection,  which  (as  I  observed) 

'Seemed  to  stick  with  the  court,  namely,  that  Burridge,  the 
prisoner  at  the  bar,  is  not  indicted  for  breaking  the  prison, 
.  nor  for  rescuing  his  fellow-prisoner  Palmer  ;  but  for  assist- 
ing him  to  escape,  which  is  said  to  be  no  more,  than  beiag 
accessary  after  the  fact  to  the  felony  of  sheep-stealing,  which 
Palmer  was  convicted  of;  and  if  so,  the  indictment  Ls  said 
to  be  wrong ;  for  tfiat  Barridge  ought  to  be  indicted  as  ac- 
cessary after  the  fact  to  Palmer's  felony,  and  not  as  a  prin- 
cipal felon. 

But  I  apprehend, ^r*/,  that  Burridge,  in  assisting  Palmer, 
who  was  in  custody  for  felony  to  esaipe,  was  himself  guilty 
of  felony,  as  a  principal,  and  not  an  accessary'  only.  In  the 
next  place,  supposing  that  point  to  be  against  me,  and  that 
Burridge  be  no  more  than  an  accessary  after  the  fact,  for 
having  assisted  Palmer,  in  custody  for  felony,  to  escape  oot 
of  prison ;  yet  still,  I  think,  the  indictment  is  good,  in  re- 
gard Burridge  is  indicted  for  aiding  and  assisting  his  fellow- 
prisoner  Palmer y  then  con\'icted  of  felony,  to  escape  out  of 
prison ;  and  if  such  aiding  and  assisting  does  make  Burridge 
accessary,  then  he  is  indicted  as  such,  and  there  is  no  need 
'^f  mentioning  the  word  accessary  in  the  indictment. 

First,  I  take  it,  that  Burridge* s  assisting  Pahner,  then  i» 
4^iBto<Iy . for  fel(wy,  to  escape  out  of  prison,  ^vs&  fetoay^ 
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Bonridgey  who  tkeveby  liecanUe  a  |>nitcifedl  felM^  -aai  ^ikot  mk        Ret: 
t9ecc&&Lry  only ;  and  ttmt  tbis  'mei^mg  ^  « lekm  4;o  escs^e  ^ 

dut  of  prison  wbeii  4n  the  haiidK  of  ^ndtice^  a*d  in  CuBto^  of  ^**^**"^***- 


liie  ftcWy  is  («B  I  VHuy  cttll  k)  a-^d^fiofiAMii^  friafQr. 

In  2  /n^.  .^9.  it  in  eaM,  that  all  prteoms  are  the  Kiag's      [  472  ] 
prisons ;  and  though  divers  lords  of  libeiH^es  end  others  iitt^y 
have  the  custody  thereof,  yet  still  they  are  the  King's  prisons, 
and  as  they  are  for  the  public  good,  absolutely  necessary  in 
tk4(*r  to  keep  nudefactera  in  safe  ontstody  until  tiiieir  trial, 
ted  if  convicted,  «ntil  tiiey  receive  their  puaishment ;  tbei^ 
fere  it  is  said,  interest  retpublioB  quod  varctres  sint  in  tuto^ 
WheK  a  inan  for  any  oapitad  crffence  is  committed  to  prison, 
lie  4s  {ip^fmioied  to  be  in  ^alvd  as  well  as  arctd  vutrtedids  aiiid 
h  is  upon  this  prasomption  of  his  being  safe  in  cnstedy,  tb«t 
fafs  friends  Bite  f^rtnritted  by  law  to  comfort  Irim,  ahd  to  'M^ 
plylitm  with  money^&c.  when  in  prison.    Sut.to  ^  this 
M^bre  imprisonttiettt  is  so  far  vniawfid,  as  to  render  even  his 
nearest  relations  (his  wife  only  excepted)  accessary  after  ti»e 
fact  in  case  "of  felony,  and  princfipals  in  Case  of  trtescto  wbere 
Hbtre  are  no  aece^inries.    So  great  regard  has  been  «hewn  originally  and 
fort^e  saJety  of  these  prisons,  that  originidly -and  at  common  u^'^^SJl^akinfr 
IxWy  if  a  prisoner  broke  prison,  though  he  "H^as  imprisoned  prison,  thoagh 
cmly  for  a- debt  or  trespass,  and  not  for  feiony,  ,yet  it  was  8oned^oSy"or 
felcfhy  for  such  prisoner  to  break  prison.    PuU.  de  Piice  *  ^*^^'  °'  l'«»" 
347.  b.    2  Inst,  ubi  supra.  fony :  but  this 

I  nmst  admit  that  the  statute  Be  frangentibus  priswiam^  thc^sutut^f 
tiriken  notice  of  aibove,  otters  the  law  in  that  respect,  by  pro-  1  Ed.  2.  st.  2. 
viding  tha%  a  priscmer  who  breaks  prison  shall  not  incur  the 
guilt  of  felony,  unless  he  he  committed  for  felony ;  and  ki 
such  case  his  breaking  ^son  is  i)y  that  statute  "declared  to 
he  felony.     There  indeed,   the  prisoner   breaking  prison, 
though  never  convicted  of  the  crime  for  which  he  was  com- 
mitted, yet  may  be  tried  for  the  felony  in  breaking  the  pri- 
son, the  very  breaking  of  the  prison  of  itself  amounting  to 
felony.    Whca^in,  by  the  way,  it  is  observable,  that  by  the 
letter  of  this  statute,  onfly  the  prisoner  breaking  prison  is     r  473   1 
Mentioned;  and  yet,  the  better  to  obviate  the  mischief  jn^^ 
tended  to  be  remedied,  the  act,  though  a  penal  one,  is  by 
*n  equitdible  construction  extended  to.  a  etroMger  breaking         • 
Ae  prison ;  and  therefore  in  Pult.  de  Pace,  147.  ^*  PI*  2.  it 
is  said,  if  a  stranger  breaks  prison  where  one  is  committed 
fer  ifelony,  Ais  is  felony ;  for  at  common  'law  it  was  as  much 
ift  f<iony  in  a  third  person  to  break  prison,  as  in  the  prisoner 
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Rex  himself;  and  if  a  stranger  breaks  the  prison  in  order  to  help 

^*  a  prisoner  committed  for  felony  to  escape,  who  does  escape 

strui  accordingly,  this  is  felony,  not  only  in  the  stranger  that 

breaks  p^n,  broke  the  prison,  but  also  in  the  prisoner  that  escapes  hj 

^^^«i^"  means  of  this  breach,  as  he  consents  to  the  braach  of  the 

mitted  for  fe-  prison  by  taking  advantage  of  it. 

lony  escapes, 

it  is  felony,  not  only  in  the  stranger  but  in  tbe  prisoner  also. 

I  admit  indeed  that  in  the  principal  case  here  is  no  breach 
of  prison ;  but  still,  the  assisting  of  the  prisoner  to  escape 
out  of  prison,  by  what  means  soever  it  is  effected,  is  alike 
mischievous,  and  an  equal  obstruction  to  the  course  of  jus- 
tice :  nevertheless,  forasmuch  as  the  law  in  the  case  of  a 
breach  of  a  prison,  depends  upon  the  words  of  the  act  de 
frangentibus  prisonaniy  I  would  choose  to  resemble  the  pre- 
sent case  of  assisting  a  felon  to  esci^e  out  of  prison  to  that 
of  rescuing  a  felon,  both  these  being  offences  at  common 
law. 

The  Lord  Hale,  PL  Car.  116,  says,  that  to  rescue  a  per- 
son under  an  arrest  for  felony,  is  fdlony ;  and,  that  in  like 
manner,  the  rescuing  a  person  under  an  arrest  for  treason, 
is  treason :  and  if  this  be  so,  d  pari,  or  rather  h  fortiori,  to 
assist  a  man  that  is  in  prison  for  felony  to  escape  out  of  pri- 
son is  felony ;  and  to  assist  one  imprisoned  for  treason  to 
[  474  ]  escape,  must  be  treason.  The  law  says  that  the  person  as- 
sisting one  in  prison  for  felony  to  escape,  contracts  the  same 
guilt  upon  himself  as  the  prisoner  that  was  assisted  to  escape 
out  of  prison  was  committed  for ;  so  that,  to  deter  all  per- 
sons  from  being  any  way  instrumental  in  the  escapes  of  these 
capital  offenders,  with  a  great  exactness  of  justice,  tbe  law 
communicates  the  crime  of  the  offender  to  the  person  assist- 
ing him  to  escape. 

Now  I  conceive  that  this  assisting  of  a  felon  to  escape  out 

of  prison  renders  the  assistant  a  principal  felon,  and  not  an 

Rescuing  a       accessary  only  to  the  felon  escaping.     In  Stamford  PI.  Cor* 

for  fc*ony        43  A.  and  Pulton  de  Pace,  144.  Pt.  20.  there  is  this  case, 

makes  the  res-  which  secms  material  to  the  principal  one :  if  one  does  rescue 

cuer  a  pnnci-  ,  .        i    «.        -  ,  «  .1 

pa]  felun,  not    a  man  arrested  or  committed  for  felony,  he  is  a  principal 
an^accessary     fei^j,^  ^j^^  ^q^  ^n  accessary  only ;  and  (according  to  these 

authors)  tbe  reason  is,  for  that  this  is  a  new  felony  of  itself; 
though  depending  on  the  former. 

It  seems  plain,  that  where  the  Lord  Hale,  in  PL  Cor.  1 16- 
says  that  the  rescuing  a  felon  imder  an  arrest  for  felony  ^ 


De  Term.  S.  Michaelis,  1735.  474 

/ 

elony,  by  the  words  under  an  arrest  is  meant  a  prison ;  Rbx 
or  every  arrest  is  an  imprisonment;  Haie  PI.  Cor,  lO/.  ^  ^' 
Ind  if  the  rescue  of  a  felon  when  in  prison  makes  the 
«8cuer  a  principal  felon,  and  guilty  of  a  fresh  and  distinct 
elony ;  then  by  the  same  reason  a  person  assisting  one  in 
oistody  for  felony  to  escape  out  of  prison  is  himself  a  prin- 
cipal distinct  felon,  and  not  an  accessary  only. 

Besides,  in  this  case  Burridge,  the  prisoner  at  the  bar,  is 
ID  far  from  being  an  accessary,  that  he  himself  is  capable  of 
laving  an  accessary :  as  if  ^.  had  hired  Burridge  to  assist 
Palmery  then  in  custody  for  felony,  to  escape  out  of  prison, 
und  accordingly  JBurne^e  had  assisted  him  for  that  purpose ; 
lien  ji,  would  have  been  the  accessary  in  hiring  Burridge 
o  assist  Palmer  the  felon  to  escape,  and  Burridge  the  pri-  [  475  ] 
oner,  by  whose  assistance  Palmer  had  escaped,  would  have 
leen  the  principal :  but  if  Burridge  were  in  this  case  but  an 
kccessary  himself,  as  is  contended  on  the  other  side,  (which 
aust  be  meant  of  an  accessary  after  the  fact,  for  it  cannot 
>e  pretended  that  he  is  an  accessary  before  the  fact,)  I  say, 
f  Burridge  himself  he  but  an  accessary,  then  he  cannot  have 
KB  accessary,  for  there  cannot  be  an  accessary  to  an  acces- 
Ary  after  the  fact. 

But  here  I  am  sensible  it  may  be  objected  that  there  may 
ye  an  accessary  to  an  accessary  in  the  case  of  a  felony ;  and 
K>  u  Hale,  PI.  Cor.  219.  Stamford,  43  b.  Pult.  144. 
P/..19. 

To  which  I  answer,  that  must  be  with  this  difference ;  that  '^*"  ™*y  ^ 
here  may  be  an  accessary  to  an  accessary  before  the  fact,  to  an  acces- 
lut  there  cannot  be  an  accessary  to  an  accessary  after  the  Sc?  w?not** 
!aet ;  and  this  is  the  distinction  taken  in  Jenk.  Cent*  29.  ctq).  to  an  accet- 
16.;  as  for  instance,  if  ^.  advise  and  procure  B.  to  murder  C,  ^^ 
d.  by  this  is  accessary  before  the  fact ;  and  though  but  ac- 
cessary, yet  if  D.  receives  and  conceals  him  from  justice, 
D.  hereby  becomes  an  accessary,  though  only  to  an  acces- 
lary. 

To  carry  this  case  a  little  further :  suppose  B.  that  com- 
[oitted  the  murder  is  afterwards  received  and  concealed  from 
iostice  by  J.  S.,  who  thereby  becomes  accessary  afler  the 
hct,  and  then  J.  N.  receives  and  conceals  from  justice. this 
A  S.,  the  accessary ;  this  would  not  make  J.  N.  the  re- 
ceiver of  the  accessary  after  the  fact,  to  be  himself  an  acces- 
sary :  the  reason  of  which  is,  for  that  the  crime  of  the  acces-  An  acceuarj 

before  the  fici 
gmlty  of  a  much  greater  crime  than  an  acceanry  after  the  fact. 
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Bbx        ^myhttone  tk»  &ct  is  iDneli  gveater  »d  of  a  deeper  dye  tlia% 
^  i^l  of  the.  accesaaay  aftei?  ike  fiM^t,  the  accessary  6e^r0  ibs 

-     fiuDt  (be  it  kt  murder  or  other  feloay)    adiri«es  and  inciter 
^  -^     tltt  Qfeher  peiBon  to  commit  the  crime ;  aaui  being  the  ks^ 

movers  ia  ia  a  great  measure  guilty  himself  thereoC;  whereas 
the  aecesttry  aJUeft  the  {act  mAy  be,  and  often  is,  perfectly 
innocent  of  the  crime,  knows  nothing  of  it  until  committed^ 
only,  after  it  »  over  receives  the  person  that  did  the  fact  ^ 
in  which  case  common  compassion,  good-nature,  and  bu— 
manity,  may  be,  in  some  meaaure,  advocates  for  such  an. 
o&ndf  r,  so.  as  to  mitigate  his  crime, 

Bi|t  what  ea&  be  said  in  &vour  oC  the  accessary  before  tho; 

£a<st,  who  in  cool  blood  advises  and  sets  on  another  to  com* 

a'ttoacccsMi-   ™^^  muxdar  or  other  felony  ?    The  act  of  parliament  (a)  witla 

ries  before  the   great  justicc  takes  away  clergy  from  the  accessary  before  tkr 

treLo^nf  rob-    ^^  ^^  ^^^^  "^^  ^^^  ^^  away  from  the  accessary  aftec  the 

bery  in  any       fact, 
dwelling- 
house,  or  in  or  near  Ihe  htghwviyv  or  the  barBing  any  dwelling-bouse,  or  bam  having  con  i& 
it.    See4  &5Ph.&M.  chap.  4.1,  1. 

Again, — ^As  JBurridgey  the  prisoner  at  the  bar,  was  ia  the 
same  house,  and  fellow-prisoner  with.  Palmfir,  and  is  found 
by  the  verdict  actually  to  have  assisted  Pabner  in  his  escape 
out  of  pjiiso9,  Burridge  must  he  intended  to  have  beea  pre- 
tmH  with  ^(Umery  while  he  was  assisting  him  to  escape  t 
No  case  where  jgvJi  I  .dP  aot  kiiow  a  siugle  case  in  the.  law  where,  if  one  b^ 

one  present  i.         i         •  *.•        •      .  v  •     .  r  •  ^i 

and  assisting  present  and  assisting  m  the  commission  of  a  crime,  the  per- 
ifttiMoowMiv  IIM9L  present  shall  be  only  an  accessary.  Cases  there  ire, 
is  hold  only  a«  where  0B6  wbo  is  absent  at  the  tune  of  conuuitting  the  crkne 

SSSSJ^Tont      ••^y  y^  ^^  l*^  ^e  deemed  a  principal,  as  m  rauss  case,  4 

whoinabn^at    Co.  44,  45.  Hale'^  PI.  Car.  216.   3  Inst  138,     One  laid 

Gommittiqf      poisoQ  WLm  aji  mtent  to  poison  another  person,  and  was 

bcV"r?nci'"2[  ®'^^'*^  whfin  that  other  person  took  the  poison,  and  was 

r  ^^^  -1      killed  ;  there  the  person  laying  the  poison  was  principal  in 

the  murder  :  but  I  am  at  a  loss  for  an  instance,  where  any 

one  present  and  assisting  was  only  held  accessary  to  the 

felony*    If  one  be  present  at  the  killing  of  a  man,  and  comes 

thene  for  that  purpose,  but  does  no  act,  being  only  ready  to 

assist  in  tho  killing,  this  makes  him  a  principal,  Ifale's  Pi 

Cor.  216,  ?16.    Pule.  142.  a.  PI.  4,    And  if  being  present, 

and  only  ready  to  did,  will  make  one  a  principal,  surely  thi$ 

case  is  stronger,  where  Burridge  was  npt  only  ready  to  aicU 

but  actually  did  aid  and  assist. 

But  suppose  for  argument's  sa^e,  that  Burridge  was  vs^X 

1  ■        ■ 
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I  principal  feton ;  that  he  was  no  more  tfam  an  acceBau*y  tp         Rwx 
Fahner^  who  was  in  prison  coATicted  of  felony  Coi  flteakn)^  *'* 

&  sheep ;  and  that  Burridge  wa*  accessary  to  him  after  the  *'**^^*' 
hct,  in  assisting  him  to  escape  out  of  ^son ;  yet  stiU  the 
bdictment  against  Burridge  ia  right,  and  weU  maintained 
by  the  special  verdict :  he  is  indicted  for  having  aided  and 
assisted  Palmer^  convicted  of  felony  to  escape  out  of  pci- 
K>n  ;  and  the  special  verdict  finds  this  part  of  the  fact  to  be 
so  ;  consequently,  if  aiding  and  assisting  a  felon  to  escape 
>At  of  prison  does  amount  to  make-  one  accessary,  tlMQ  is 
burridge  both  indicted  and  found  guilty  as  such ;  and  thece  la  an  indict- 
8  not  any  necessity  of  inserting  the  word  accessary  in  the  ^f^\^^  <>«« 

j^  •'  •'  *^         ,  ^  who  18  an  ac- 

'^^txctment,  the  same  being  no  technical  word,  no  term  <tf  cessary,  no 
rt>  like  the  word  bnrglarit^r  for  burglary,  proditm:it  for  ?n^the  wo'??' 
'^adon,  or  rapuH  for  a  rape  :  it  may  with  equal  reason  be  in-  accessary. 
^^d  that  the  word  princtpul  is  a  technical  term,  and  tbait 
^^re  the  fact  is  that  one  Is  principal  in  a  murder  or  other 
Ic^ny,  he  must  be  indieted  as  a  principal,  as  that  in  the 
"^sent  case  BttrndgCy  the  prisoner  at  the  bar,  ought  to  he 
i^rned  or  indicted  as  accessary ;  but  this  is  not  8o>  neither 
^  there  any  precedents  to  warrant  it. 

Xn  TVemain's  PI.  Co.  288.  there  is  an  indictment  against      [  478  ] 

'^  Stone  for  robbing  one  Piumpton  on  the  highway,  and 

^ing  from  him  30/. ;  and  the  same  indictment  b  against 

dttoard  Ivy^  for  that  the  said  Ivy^  before  the  said  robbery, 

d  incite,  abet,  and  procure  the  said  Stone  to  commit  the 

ici  robbery,  and  that  after  the  said  robbery  committed^  and 

the  said  Ivy  knew  that  the  said  Stone  had  coouuitted 

said  robbery,  he  {Ivy)  did  feloniously  receive,  entertain, 

comfort  him.     Stone  and  Ivy  were  found  giiiHy  upon 

indictment,  and  were  attainted,  and  afterwards  pardoned ; 

though  it  appears  that  Ivy^  the  accessary,  brought  error 

x-eversc  this  attainder,  and  assigned  errors ;  and  though  it 

»c:>  appears  by  the  indictment  and  verdict,  that  Ivy  was 

^^cssary  both  before  and  after  committing  the   robbery; 

'H  the  word  accessary  is  not  so  much  as  once  mentioned 

the  indictment,  nor  is  this  assigned  as  one  of  the  errors, 

^no^t  certainly  it  would  have  been,  if  U  had  been  thought 

Xiave  been  an  error.    This  I  take  to  be  as  strong  a  pre*^ 

^ent  as  well  can  be  of  this  nature. 

'X'here  is  another  precedent  in  the  same  book,  (35)  The 
^>^  V.  Ringrose,  where  it  ^ipears,  one  was  ptesent  and 
^sled  ift  the  felony,  which  in  law  makes  a.  principal  y  anM 
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Rex        yet  as  in  the  former  precedent  the  word  accesionfy  8o  here  the 
g     ^*  word  principal  J  was  not  mentioned  in  the  indictment.  So  iiB- 

Serjeant  Hawkins's  PL  Co.  2d  Part,  315.  it  is  said,  not  U> 
seem  necessary  in  any  indictment  or  appeal  against  any  oq^ 
as  accessary  before  the  fact,  to  set  forth  the  special  manned 
by  which  he  abetted,  &c.  but  only  to  charge  generally,  that^ 
the  prisoner /e/ontc^  abettavit,  incitavUy  et  procuravit,  Sfc^ 
agreeably  to  which,  and  in  the  like  general  words,  it  is  said 
in  our  indictment,  that  the  prisoner  at  the  bar  felomce  did 
[  470  ]      aid  and  assist  Palmer  who  was  convicted  of  felony  to  escape 
out  of  prison. 

From  whence  I  would  infer,  that  if  it  were  admitted,  that 
in  this  case  BurridgCy  the  prisoner  at  the  bar,  were  no  more 
than  an  accessary  after  the  fact  to  Palmer,  by  having  as- 
sisted him  to  escape  out  of  prison  when  in  custody  for 
felony ;  yet  the  indictment  is  good  5  and  that  it  is  sufficient 
for  it  to  charge  the  fact;  and  if  aiding  and  assisting  a  fe- 
Ion  to  escape  out  of  prison  makes  one  an  accessary,  thea 
JBurridge  is  indicted  and  convicted  as  such,  and  there 
is  no  need  of  mentioning  the  word  accessary  in  the  indict- 
ment. 

There  is  only  one  thing  more  remains,  which,  though  it 
does  not  now  immediately  and  directly  relate  to  the  case, 
yet  since  it  may  in  the  event  happen  to  have  reference 
thereto,  should  the  other  side  prevail  in  bringing  off  the  pri- 
soner, by  reason  of  any  insufficiency  in  this  indictment;  and 
as  the  court  was  pleased  to  stir  this  point,  and  to  mention 
it  to  the  bar,  with  an  intention  (I  presume)  that  it  should 
be  spoke  to,  I  shall  therefore  endeavour  to  do  so  in  a  very 
few  words. 

The  point  is  this  :  suppose  for  argument's  sake,  that  this 
indictment  of  Burridge,  the  prisoner  at  the  bar,  is  in  any 
respect  insufficient,  that  he  ought  to  have  been  in(Ucted 
as  accessary  after  the  fact,  and  by  the  word  accessary;  or, 
to  have  been  indicted  for  a  rescous,  instead  of  aiding  and 
abetting:  suppose,  (1  say)    that  for  this  or  any  other  in- 
sufficiency in  the  indictment,    Burridge  should  have  the 
opinion  of  the  court  in  his  favour,  what  would  the  conse- 
quence of  it  be  ? 
And  I  take  it  to  be  very  pl^n,  to  be  a  settled  point  of 
L  ^^  J      law,  that  the  prisoner  would  be  liable  to  be  indicted  and 
tried  over  again;    and    then    probably  the  like  evidence 
whereon  he  was  convicted  before  will  convict  him  again: 
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• 

Hgh  tiie  rultt  be,  that  a  ma^'s  lifie  sMU  pot  be  put  in        Ru 
ly  twice  for  the  game  crime,  yet  thi«  hplds,  apd  is  ap-  ^' 

e  only,  where  the  indictment  upon  whicii  the  prisoner 
1  is  a  atiifeieit^  indietm^)!;;  for  adynifcting  that  to  be  whereyer  one 

-  1  •  escapes  by 

lent,  or  to  contain  any  nustake,  by  reasop  whereof  means  of  an 
iaoner  eacapes,  in  such  cases  all  the  boolcs  agree,  the  ^■j2Mt°ls'*' 
y  ia  not  tegitimo  modo  acguieifUufj  and  then,  in  the  hu  Ufe  was 
Che  law.  Us  Ufe  was  not  in  jeopardy.    The  court  e^r  pj^X^"" 
ooigfat,  for  the  benefit  of  the  prisoner,  to  take  notice  ^*^}^^ 
mistake ;  and  therefore  in  these  cases  the  prisoner  ^^^^^ 
s  agpiin  indicted,  though  fcur  the  same  ofifence.    Many 
prove  this:  but  Faus^s  oaae,  mentjoned  before,  ia 
sU  and  expresa  to  the  purpose.  It  was  thus :  Faus 
dieted  for  murdering  one  JUehard  Bidiey  by  poiaon- 
n*  perauading  him  to  take  a  certain  drink  mixed  with 
m  called  cantharides,  in  order  to  make  him  have  a 
>y  his  wife.    The  jury  found  a  special  veidict,  ivis.) 
idlky  was  poisoned  by  this  poison;  but  that  f'oar,  the 
inflicted  for  this  murder,  was  not  present  when  Bidtey 
lie  poison.    But  it  ajqoeared  to  the  court,  Aat  the  in- 
3|t  was  iiviufficient,  it  not  being  alleged  with  sufficient 
ity,  that  the  party  murdered  took  the  poison,  there- 
le  court  gave  judgment  for  Vaus  the  pf^i^  indicted, 
at  sine  die. 

ereupon  Vaux  was  indicted  a  second  time  for  the 
nurder  and  the  poisoning  of  this  itidley,  to  which  he 
d,  that  he  was  auterfoits  indicted,  tried  and  acquitted 
I  murder,  and  pleaded  over  not  guilty  to  the  murder, 
being  evident,  that  the  former  indictment  was  de- 
,  in  not  having  charged  with  sufficient  certainty,  that 
:,  .the  person  poisoned,  did  receive  ^nd  drink  this  [  481  ] 
;  the  court  determined,  that  Faux  might  again  be  in- 
for  the  same  fact  for  the  reasons  aboye  mentioned ; 
on  this  new  indictment/^tAr  was  again  tried,  convicted, 
tually  hanged.  So  that  according  to  this  express  re- 
in, if  the  indictment  against  Burridge  be  insufficient 
lope  it  is  not)  he  may  be  indicted  over  again  for  th^ 
offence;  and  if  it  were  so  that  he  ought  not  to  be 
^  as  a  principal  felon,  but  as  an  accessary  only ;  even 
t  case  it  is  determined  in  KeyL  Rep.  26.  that  if  a  man 
icted  as  a  principal  felon  and  acquitted,  still  he  may  be 
»d  again  as  accessary  after  the  fact,  but  cannot  be  in- 
as  accessary  before  the  fact,  because  with  regard  to 
•  III,  2  c 
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an  accessary  before  the  fact,  who  advises  and  procurcB  the 
doing  of  it ;  this  is  as  hu  fact :  but  in  the  principal  case,  it 
is  pliun  that  Burridge  was  not  accessary  before  the  feet  to 
Palmer*8  felony  in  stealing  the  sheep,  but  only  accessary 
after  the  fact.  It  is  equally  plain,  that  if  this  indictment 
ought  to  have  been  against  Burridge  for  a  rescue,  and  if  he 
should  evade,  for  that  reason,  the  present  prosecution,  (for 
which  there  seems  no  colour)  still  he  would  be  liable  to  be 
indicted  anew  for  that  rescue,  it  being  a  di&rent  oSenoe 
from  what  is  charged  in  this  indictment,  and  consequently 
not  pleadable  in  bar.  From  all  which  it  must  be  evident, 
how  little  it  will  avail  Burridge  to  get  off  upon  an  insuf- 
ficiency in  this  indictment,  seeing  he  plainly  will  neverthe* 
less  be  liable  to  be  indicted  over  again. 

To  sum  up  all  in  a  word  or  two :  I  hope  it  now  appears, 
that  Palmer,  when  he  was  assisted  by  Burridge  to  esc^ 
out  of  prison,  (the  said  Palmer  being  under  sentence  of 
transportation  for  seven  years)  was  then  a  felon,  and  con- 
tinued such  until  his  transportation  and  service  for  seven 
years ;  that  there  are  no  words  in  the  4  Geo.  1.,  or  any  other 
statute,  entitling  Palmer  to  a  statute  pardon,  until  he  has 
undergone  this  transportation  and  service  for  seven  years: 
that  this  is  grounded  on  the  reason  of  the  thing,  on  the  au- 
thorities I  have  cited,  and  upon  the  express  words  of  the  act 
of  4  Geo.  1.;  and  that  in  consequence  thereof,  if  Palmer  yns^ 
and  continued  a  felon,  when  Burridge  assisted  him  to 
escape  ;  this  was  felony  in  Burridge  to  give  such  assistance. 
As  to  the  several  exceptions  to  the  indictment,  I  hope  I 
have  answered  them  all ;  and  have  likewise  shewn,  of  what 
small  avail  it  will  be  to  the  prisoner,  should  any  of  these  ex- 
ceptions succeed ;  since  the  consequence  of  such  success 
would  be  only  a  fresh  indictment  for  a  crime  notorious  to 
all  the  country ;  and  of  which  the  same  evidence  which  was 
given  before  would  again  convict  the  prisoner:  so  that  it 
would  only  delay  this  transportation  beyond  sea  for  seven 
years,  which  the  sooner  it  is  begun,  will  be  the  sooner 
ended.  But  what  I  humbly  insist  on  is,  that  the  point  upon 
thfe  special  verdict  is  plainly  with  the  Crown ;  that  the  in- 
dictment is  sufficient  notwithstanding  any  of  the  exceptions; 
and  therefore  pray  judgment  for  the  King,  that  the  prisoner 
at  the  bar  may  be  ordered  to  be  transported  for  seven  years, 
according  to  the  statute  of  4  Geo.  1. 

Onnhe  sixth  of  February y  1734,  the  Lord  Hardwicke 
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Lord  Chief  Justice  of  the  King's  Bench,  delivered  the  reso-         Rex 
utioQ  of  the  court  in  these  words.  p     ?• 

.  In  the  argument  of  this  case  many  objections  have  been 
nade  by  the  counsel  for  the  prisoner,  which  going  princi- 
xdly  to  the  indictment,  ought  first  to  be  considered ;  for  if 
he  indictment  doth  not  contain  a  sufficient  charge,  the  ver- 
lict  cannot  supply  it.    Those  objections  may  be  reduced  to.  The  objection! 
md  considered  under,  two  questions.     First,  what  crime  of  two  questions, 
elony  is  charged  upon  the  prisoner  Thomias  Burridge  by      [  483  ] 
his  indictment  ?     Secondly^  Whether  it  be  well  charged, 
lo  that  the  court  can  give  judgment  upon  it  against  the 
irisoner  ? 

As  to  the  first  question,  one  may  conjecture,  and  it  is  but  Pint  general 
x>njecture,  that  this  indictment  was  framed  and  intended  to  *1"**''®'** 
>e  grounded  upon  the  statute  of  6  Geo.  1.  cap.  23.  sect.  5. 
^hich  makes  it  felony  without  benefit  of  clergy  to  aid  or  as- 
dst  felons  convict  to  make  tl^eir  escape  out  of  the  custody 
if  such  persons  to  whom  they  have  been  delivered  in  order 
to  be  transported :  but  it  is  so  plain  that  the  fact  laid  is  not 
brought  within  the  material  provisions  of  that  law,  that  it 
ifas  expressly  admitted  by  the  counsel  for  the  king  not  to  be 
onaintainable  on  this  foot. 

However,  it  has  been  insisted,  that  wUfully  aiding  and 
Bsisting  a  felon  convict,  adjudged  to  be  transported,  and 
>inmitted  to  gaol,  there  to  remain  till  he  shall  be  trans- 
>rt;ed,  to  escape  out  of  such  gaol,  is  by  law  felony ;  and  it 
iA  been  put  two  ways,  Mrsty  As  a  new  principal  felony, 
Ll^stantive  and  distinct  from  the  felony  of  TFilliam  Palmer , 
^  felon  convict,  who  lay  under  the  judgment  of  transporta- 
;  or.  Secondly y  As  accessary  to  Palmer's  felony  after  the 


Jtrst,  It  has  been  endeavoured  to  prove  this  offence  to  be 

^»iew  principal  felony  distinct  from  Palmer's  crime,  as  a 
"^ach  of  the  prison,  and  letting  a  felon  therein  go  at  large ; 

as  a  rescue  of  a  person  arrested  and  in  custody  for  felony, 
^oth]  which  were  felony  at  common  law. 

Sut  there  is  no  colour  to  support  this  indictment  as  for  an      [  484  ] 
^nce  of  breakine:  the  prison,  because  no  breach  of  it  is  'oanindict- 

•  ^,  .  °  r  J  ^  ment  for  an  of- 

^C3,  which  according  to  all  the  books  is  in  that  case  ne-  fence  of  break- 
-ssary.    All  that  is  said  here  is,  that  the  prisoner  assisted  JTc^/si^to 
<^mer  to  escape,  by  means  whereof  he  did  escape,  which  lay  *«»  actual 
^*ght  be  either  with  the  consent  of  the  gaoler,  or  by  going  ^' 

^t  of  the  prison,  the  doors  being  open ;    neither  of  which 

2c2 
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Rex        would  be  a  principal  felony  in  the  prisoner.    So  is  Stamford 
P     ^'  31  a.  2  List,  589,  592.  in  my  Lord  Coke's  commentary  on 

the  statute  Dejirangentibus  prisonam,  and  Hale's  PI.  Co.  106. 

in  all  which  cases  it  is  agreed,  that  an  actual  breaking  muitt 

"be  alleged. 
Id  tndictmcttt       ^^  ^^^  ^o  of  opinion,  that  there  is  no  better  ground  to 
form  rescue  of  gupport  this  indictment  as  for  a  rescue  of  Palmer.    I  believe 

apruoaefythe        ** 

wordreBcussit,  no  man  ever  saw,  either  in  authority,  practice,  or  precedent, 

eqidydentto  ^^  indictment  for  a  rescue  without  the  word  rescussU;  and 

it,  must  be  certainly  that  must  be  charged,  or  something  equivalent  to 

was  forcible,  ^t,  to  shew  that  it  was  forcible,  and  against  the  will  of  the 

this  iJ§i"*f^h    ^®^®''  ^^^  ^^  ^^^  prisoner  in  his  custody.     So  is  Dyer 

keeper.  164.  b.     WesVs  Precedents,  Tit.  Indictment ,  sect.  176, 181. 

But,  notwithstanding  any  thing  charged  in  this  indictment,  it 

might  be  a  voluntary  escape  by  consent  of  the  gaoler;  as  I 

said  before,  and  consequently  no  rescue. 

But  to  this  it  was  said,  that  to  assbt  a  felon  to  escat^e  ont 
of  prison,  in  any  manner  or  shape,  is  equaUy  mischievous, 
and  tending  to  obstruct  the  justice  of  the  kingdom;  and  the 
rule  is,  interest  reipublicts  ut  carceres  sint  in  tuto. 
[  485  ]         This  is  very  true ;   but  the  inference  drawn  from  it  is  not 
right ;  for  this  will  not  warrant  us  to  invent  or  create  new 
felonies;  we  must  take  them  as  the  law  of  the  land  has  made 
them ;  and  if  that  is  defective,  it  belongs  to  the  Legislature 
whose  proper  power  it  is  jiis  dare,  and  not  to  the  juliges^ 
whose  office  is  orAyjus  dicere,  to  supply  that  defect. 

Secondly,  The  other  method  taken  to  prove  the  offence 

charged  in  this  indictment  to  be  felony,  was  by  shewing  \bsL% 

the  prisoner  at  the  bar,  by  assisting  Palmer  to  escape,  be^ 

came  accessary  to  Palmer's  felony  after  the  fact. 

One  may  be  an       And  we  are  all  of  opinion,  that  a  man  may  become  an  ac^ — 

accessary  toa  ^-  «.ii»  t  »     •  ^  -, 

feionvafterthe  cessary  to  a  felony  after  the  fact,  by  assistmg  a  felon  convict^ 
[m  a  felon"''  ^^^S  ^^  custody  Under  a  sentence  of  transportation,  to  es^ 
convict,  being  cape  out  of  prison  ;  provided  it  be  such  an  assistance  as  dotfc" 
tosenten^"  ^^  1*^  amount  to  a  receiving,  harbouring,  or  comforting sucfc» 

of  transports-    felon. 

out  of  prison.  Indeed,  before  the  statute  of  1  AnfKB,  sess,  2.  cap.  9.  L^ 
the  principal  was  convicted  only  of  a  Clergyable  felony,  ancS 
had  his  clergy  allowed ;  or  stood  mute,  or  peremptorily 
challenged  above  the  nimiber  of  twenty  jurors,  the  accessary 
could  not  be  arraigned ;  by  this  means  accessaries  to  vcr^ 
flagrant  crimes  frequently  avoided  all  manner  of  punishment  ; 
and  therefore  the  act  provides,  that  in  all  those  cases  it  sbaV 
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n  lawful  to  proceed  against  any  accessary,  either  before  or         Rex 
lifter  the  fact,  in  the  same  manner  as  if  such  principal  felon  ^* 

liad  been  attidnted  thereof^  notwithstanding  any  such  priii- 
:ipal  feion  shall  be  admitted  to  the  benefit  of  his  clergy^ 
Ntrdoned,  or  otherwise  delivered  before  the  attainder. 

The  great  objection  to  this,  and  which  has  been  much  la-  [  486  ] 
loured  by  the  counsel  for  the  prisoner,  is,  that  at  the  time  of 
his  fact  committed.  Palmer  was  no  felon,  and  consequently 
liere  could  be  no  accessary  where  there  was  no  principal ; 
or  that  the  allowance  of  the  benefit  of  the  statute,  and  sen- 
ence  of  transportation  given  thereupon,  do,  without  more^ 
n  judgment  of  law,  amount  to  a  pardon. 

This  objection  opened  the  way  to  a  very  mde  field  of  ar- 
piment  concerning  the  effect  of  the  allowance  of  clergy^ 
nthout  actual  burning  in  the  hand,  before  the  statute  of  4 
Seo.  I.  cap,  11.  for  transportation  of  felons;  and  what 
iteration  has  been  made  by  that  statute  in  the  law  upon  this 
lead. 

I  shall  not  spend  the  time  of  the  court  by  entering  into  a 
letail  of  this  matter,  as  it  stood  before  the  statute  of  4  Geo. 
.  because  it  will  not  directly  lead  to  the  judgment  to  be 
^▼en  in  the  present  case ;  but  I  shall  choose  to  refer  you  to 
hree  cases,  in  which,  being  taken  together,  you  will  find  all 
he  history  and  learning  of  the  law  on  this  topic  fully  stated 
ly  infinitely  abler  hands ;  by  my  Lord  Hobarty  in  the  case  of 
^earl  v.  fFilliams,  p.  288.  by  my  Lord  Chief  Justice  Holi, 
n  the  case  of  the  appeal  between  Armstrong  and  Lisle  pub- 
ished  at  the  end  of  Kelynge  93.  and  by  my  Lord  Chief  Jus- 
ice  Trehtfy  with  admirable  clearness,  in  the  trial  of  the  Earl 
\i  Warwick  for  the  murder  of  Mr.  Coote,  in  the  fourth  volume 
if  the  State  JVials,  p.  383.    The  subject  has  been  so  much 
sxhausted  by  these  eminent  sages  of  the  law,  that,  without 
epeating  their  reasoning,  I  shall  only  make  use  of  the  con- 
rlusion  from  them  iii  answer  to  this  objection,  and  that  is,       r  437 1 
hat  by  the  true  construction  as  well  as  the  words  of  the  sta- 
ute  of  18  JEliz.  cap,  7«  which  takes  away  delivery  to  the  or-  actual  burning 
linary  and  purgation,  burning  in  the  handy  as  well  as  the  |jj  Sdi^w  the 
illowance  of  clergy,  was  necessary  to  the  prisoner's  dis-  allowance  of 
iharge  from  the  felony,  and  to  constitute  the  statute- pardon  ccMSyTTdls- 
as  it  has  been  called)  in  all  cases  where  by  law  buminir  in  ci»»rgc  ^*»c  pn* 

'  ^  o  aoner  from  the 

felony;  and 
lefeforcy  if  before  4  Geo.  1.  c.  11.  an  offender  after  clergy  allowed,  had  escaped  before  he  had 
een  bamt  in  the  hand,  he  would  have  continued  a  felon,  and  a  stranger  by  unlawfully  reccU^ 
ig  him,  &c.  might  have  become  accessary  to  his  felony  after  the  (act. 
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Rex         the  hand  ought  actually  to  take  place.   Therefore,  before  the 
-^     "•  act  of  4  Geo.  1.  if  an  offender,  after  clergy  allowed,  had  es- 

caped before  he  had  been  burnt  in  the  hand,  I  hold  clearly 
that  he  would  still  have  remained  a  felon  convict:  and  a 
stranger,  by  unlawfully  receiving  or  comforting  him,  might 
have  become  accessary  to  his  felony  after  the  fact.  This 
most  plainly  appears  by  the  resolution  of  the  Judges  delivered 
by  my  Lord  Chief  Justice  Treby,  in  my  Lord  fFarwick's 
case  which  I  have  mentioned. 

But  to  this  doctrine  some  objections  were  made,  drawn 
from  the  very  cases  which  I  have  mentioned.  And,  first,  it 
was  objected,  that  in  the  case  of  Sear  I  and  fFilliams,  my 
Lord  Hobart  and  the  whole  court  of  Common  Pleas  held, 
that  Searl  vras  entitled  to  the  foil  effect  of  his  statute -pardon, 
though  he  only  had  clergy  allowed,  and  was  not  burnt  in  the 
hand. 

To  this  I  answer  :  TWir  resolution  was  very  right,  because 
he  was  clerk  in  holy  orders,  who  by  the  statute  is  exempted 
from  being  burnt  in  the  hand ;  and  therefore  it  doth  not  con- 
tradict my  rule,  to  which  you  observe  I  added  this  limitation, 
in  all  cases  where  by  law  burning  in  the  hand  ought  actualb/ 
to  take  place.  Agreeably  to  this  my  Lord  Hobart,  just  at 
the  end  of  the  case,  hath  these  words :  where  the  statute 
[  488  ]  says,  after  burning  in  the  hand  according  to  the  statute  in 
that  behalf,  "  it  imports  where  burning  ought  to  be** 

2d  Object.  That  the  King  may  pardon  the  burning ;  and 
yet  the  offender  shall,  in  that  case,  have  the  full  benefit  of 
the  discharge. 

Answ.  This  likewise  is  within  the  constructiou  of  the  sta- 
tute, and  the  rule  I  laid  down  ;  for,  the  pardon  interposing, 
it  is  not  a  case,  where  by  law  burning  in  the  hand  ought  to 
take  place. 

'Ad  Object.  That  admitting  burning  to  be  in  some  degree 
necessary  to  the  discharge  by  the  statute,  yet  it  is  not  to  be 
understood  of  actual  burning,  but  only  of  the  judgment  qtwi 
cauterizetur ;  and  the  judgment  of  transportation,  which 
had  been  given  against  Palmer  in  this  case,  is  at  least  equal 
to  that. 

Answ.  But,  as  no  authority  or  judicial  opinion  was  cited 
for  this,  so  there  is  no  ground  for  it.  It  is  contrary  to  the 
words  of  the  statute  of  18  Eliz.  which  says,  after  clergy  al- 
lowed and  burning  in  the  hand,  not  after  being  adjudged,  ^ 
ordered  to  be  burnt  in  the  hand.     It  is  contrary  to  the  opi- 
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ion  of  the  Judges  in  the  Elarl  of  WanotcKs  case,  and  con-  Rex 
fary  to  the  fonn  of  pleading  auterfoits  convict  of  man-  ^  ^' 
laughter  to  an  appeal  of  murder ;  for  there  the  appellee  doth 
lOt  only  set  forth  the  judgment  of  allowance  of  clergy,  et 
nod  in  heva  sua  manu  cauterizetury  but  goes  on  and  shews 
he  execution  of  it  by  burning.  So  is  the  plea  in  the  case  of 
drmstrong  and  ZAsle,  Kelynge  93. 

Ath  Object.  But  from  the  report  of  this  case  of  Armstrong 
Old  LisUy  a  further  objection  was  taken;  for  there  it  is 
illowed  by  my  Lord  Chief  Justice  Holty  that,  if  a  man  be  [  480  ] 
convicted  of  manslaughter,  and  prays  the  benefit  of  his 
dergy,  and  the  court  respite  it  upon  a  curia  advisari  vult, 
ind  remand  him  to  gaol,  he  may  plead  it  in  bar  to  an  ap- 
peal ;  and  yet  in  such  a  case  tliere  can  have  been  no  burn- 
ing, nor  so  much  as  a  judgment  for  burning. 

jinaw»  This  is  certainly  law,  and  warranted  by  the  case  where  by  the 
rf  Burgh  V.  Holcroft  in  4  Co.  46,  46. :  but  it  doth  in  no  wise  of ^^e'^^u?  1 
impugn  my  rule ;  for  it  depends  upon  a  particular  reason,  prisoner  coa- 
Rrhich  has  no  relation  to  the  general  question,  and  which  is  Xughtor  has' 
eagpressly  given  in  the  report,  {viz.)  that  the  delay  or  doubt  noopportunity 
jf  the  court  shall  never  turn  to  the  prejudice  of  the  party,  his  clergy,  or 
My  Lord  Chief  Justice  Holt  goes  further;  and  admits,  that  mi^a^if  wd 
if  a  man  should  be  convicted  of  manslaughter,  and  the  court  the  court 
should  not  call  him  to  judgment,  whereby  he  would  not  have  no  record  of 
the  opportunity  of  demanding  his  clergy,  which  he  is  not  to  j^»  ^**"»  ®"  '*• 
have  without  a  demand ;  or  at  least  if  he  had  demanded  it,  and  shewn  spe- 
aod  the  court  should  make  no  record  of  it,  yet  he  might  ^j  l^^  ^  ^^^^ 
plead  it,  shewing  the  special  matter ;  because  it  is  the  delay  prejudice  of 
and  default  of  the  court,  which  shall  not  occasion  a  detri-        ^  *^'**'' 
ment  to  the  prisoner.    But  none  of  these  cases  prove  any 
thing  against  the  general  rule ;  and  it  is  obvious  to  observe, 
that  they  might  as  well  be  produced  to  prove,  that  the 
prayer  of  clergy^  or  allowance  of  clergy y  is  not  necessary  to 
the  discharge  by  the  statute,  as  that  burning  in  the  hand  is 
not  so. 

Thus  the  law  being  clear,  that  burning  in  the  hand  was  Alterations 
necessary  before  the  making  of  the  act  of  4  Geo.  1.  for  c.  li.fo^trans^ 
btinsportation  of  felons,  let  us  now  inquire  what  alteration      [  490  ] 
bae  been  introduced  by  this  new  statute.     Upon  this  the  ^iJ^,^^Xre. 
question  is  in  short,  whether  it  has  put  the  judgment  of  bythejudg 
transportation  in  the  place  of  actual  burning  in  the  hand  or  ^KaUon,with 

regard  to  per- 
sons convicted  of  clergyable  felonies  is  plainly  and  clearly  put  only  in  the  place  of  the  judg- 
ment for  burning  in  the  hand,  not  in  the  place  of  actual  burning. 
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Rex        only  in  the  place  of  the  judgment  for  burning  in  the  hmdl 
^     ^'  If  it  has  put  the  judgment  of  transportation  in  the  place  of 

actual  burning  in  the  hand,  then  the  tibjection  is  right,  that 
Palmer  was  discharged,  and  became  no  felon ;  if  it  has  put 
it  only  in  the  place  of  the  judgment  for  burning  in  the  handy 
then  the  objection  is  ill-founded,  and  Palmer  remained  a 
felon  convict  not  pardoned. 

Now  the  words  and  intention  of  the  statute  are  as  jdm  as 
any  composition  or  piece  of  writing  can  possibly  be^  that  the 
judgment  of  transportation  is  put  only  in  the  place  of  the 
judgment  for  burning  in  the  hand ;  and  the  actual  trans-' 
portation  and  service  in  the  plantations  is  put  in  the  place  of 
the  actual  burning.  The  very  first  clause  in  the  statute  ia, 
*'  that  the  court,  instead  of  ordering  (that  is,  adjuc^ng)  any 
^^  such  offenders  to  be  binmt  in  the  hand,  may  order  aad  di- 
^'  rect  that  such  offenders  shall  be  sent,  as  soon  as  coive- 
^^  niently  may  be,  to  some  of  his  majesty's  colonies  and 
"  plantations  in  America^  for  the  space  of  seven  years ;  and 
^^  that  the  court  before  whom  they  were  convicted,  or  any 
subsequent  court  held  at  the  same  place  with  likse  antiio* 
rity  as  the  former,  shall  have  power  to  convey,  transfer, 
^^  and  make  over  such  offenders,  by  order  of  comt,  to  tiie  uae 
'^  of  any  person  or  persons  who  shall  contract  for  the 
**  formance  of  such  transportation,  to  -him  or  them,  and 
'^  and  their  assigns,  for  such  term  of  seven  years/' 

One  would  have  thought  this  had  been  plain  enemgh :  but 
the  Legislature,  in  order  to  declare  their  own  meaning,  and 
put  it  beyond  all  doubt,  have  added  a  subsequent  clame^ 
[  491  ]      whereby  it  is  enacted,  *'  that  where  any  such  offenders  shall 
be  transported,  and  shall  have  served  their  respective  temu 
according  to  the  order  of  any  such  court  as  aforesaid,  sad 
services  shall  have  the  effect  of  a  pardon  to  all  intents  and 
purposes,  as  for  that  crime  or  crimes  for  which  they  ftett 
so  transported,  and  shall  have  so  served  as  aforesaid."    I 
will  forbear  to  comment  upon  this  clause,  because  I  cannot 
make  it  clearer  :  one  may  turn  and  shew  a  very  plain  thbg 
in  different  lights,  but  it  is  impossible  to  make  it  more  plain. 
But  to  this  an  objection  was  made  by  the  prisoner*s  coun- 
sel, that,  it  being  only  an  affirmative  clause,  without  any 
negative  words,  cannot  take  away  any  discharge  such  felon 
ordered   to  be  transported  would  have  been  entitled  unto 
without  it ;  and  that  he  is  absolutely  discharged  by  the  pre* 


(i 
€€ 

€( 
it 


De  Term.  8.  MiehaeUs,  1735.  401 


ddent  chmse  in  Ais  act,  which  takes  away  the  burning  in        Rex 
ie  hand. 
To  which  I  answer,  that,  though  I  admit  that  a  new  af- 


BURRIDGB. 


In  yhtl  C99$Bf 

mntive  law,  without  negative  words,  sbali  not  in  many  and  under 
ases  repeal  or  take  ^way  the  force  of  a  former  law  subwjit-  JJ^J^^m"!}. 
ng  befiore  that  was  made,  and  independent  of  it  |  yet  an  af-  ficiv^fe  jH^^, 
innatii«  clause  in  an  act  of  parliament  may  explain  and  re^  ^SSwIi^Slh^ 
txttin  odier  clauses  in  the  same  act  of  parliament :  the  whole  my  nw^i  or 
iCt  must  be  construed  together  and  entire,  and  when  the  fomeo^a^ 
>giBlature  have  declared  their  own  sense,  and  given  tibeir  ^"^  ^' 
nm  exposition  at  what  time  the  intended  discharge  or  par* 
bn  shall  take  effect,  it  is  not  in  the  power  of  the  Judges  to 
oske  it  take  effect  sooner,  and  render  this  dause  wholly  nur 
{atory. 

But  what  is  the  discharge  enacted  by  the  former  elanse, 
md  how  is  the  bundng  in  the  band  taken  awmy  ?  Is  it  taken 
KW«y  mbsoluMjfj  or  only  tub  modof  Most  cleariy  only  stub  [  499  J 
node.  Another  thing  is  substituted  in  die  place  of  it ;  ^ 
4midot  being onfersrf  to  be  bunit in  ilie  hand,  the  offiaadsr 
\hall  be  ordered  to  be  transported  to  some  of  his  majesty's 
limtstkins  for  seven  years ;  but  that  judgment  must  be  var- 
ied into  execution,  as  the  judgment  in  lieu  of  which  it 
somes  was  to  have  been  before ;  and  if  it  had  stood  mesdy 
ipon  the  force  of  this  first  clause,  I  should  have  thought 
lie  construction  would  have  been  just  the  same. 

So  much  of  the  debate  at  the  bar  turned  upon  this  pomt, 
luit  I  have  thought  £t  to  sirjr  thus  much,  in  order  to  settle 
;he  law  upon  it,  and  to  prevent  any  misapprehension  thsit 
Bight  arise  from  the  judgment  the  court  is  about  to  g^ve  in 
this  cause,  as  if  any  doubt  remained,  whether  a  man  nuf^ 
Msist  a  felon  convict,  lying  in  gaol  under  sentence  of  trans- 
portation, to  break  prison,  or  rescue  him,  or  receive  or  har- 
bour him,  without  incurring  the  guilt  of  felony.  Such  a 
notion  going  abroad  might  greatly  weaken  the  security  for 
tiie  custody  of  such  felons. 

But,  after  all,  the  judgment  of  the  court  will  fall  under  the  Second  g«ne- 
lecond  general  question,  which  is,  whether  the  offence  be  '^^"^•^<''*« 
well  charged  in  this  indictment,  so  as  that  the  court  can  give 
judgment  upon  it  against  the  prisoner  ? 

I  have  already  shewn,  that  this  indictment  cannot  be  sup- 
ported as  for  a  felony  in  breaking  the  prison,  or  rescuing 
Palmer  ;  therefore,  nothing  remains  but  to  consider,  whether 
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Rex        it  has  Buffidently  charged  this  last  offence  of  an  accessary  to 
^"  FBimev' s  felont/  after  Ae  fact, 

r^  403^  1  ^^  we  are  all  of  opinion  it  has  not;  and  that  it  u  mate- 
rially defective  in  many  things  necessary  to  an  indictment 
against  such  an  accessary. 
In  all  indict-  Urstj  It  is  not  charged  that  the  prisoner  at  the  bar  knew 
one  for*ffiM  *****  Polmcr  was  guilty,  or  convicted  of  felony  :  this  is  an 
ficceisary  after  essential  ingredient  in  all  indictments  against  a  person  who 
ceWi^''  w^  becomes  an  accessary  after  the  fact,  by  receiving,  harbooi- 
bourii^,  &c.«  ing    or  comforting  a  felon.    So  is  Bracton.  lib.  3.  De  C<>- 

felon,  itis  ne-       ^  ,-.  ,-»»<%       r^        -^•..-^^         .*>« 

cessaiyto        rona,  cap.  13.  sect.  1^2.     Stamf.  41  b.     3  Inst.  138. 

tbeTfeidULt  ^^''  ^''  ^-  218.  Co.  Ent.  66,67.  Bast.  4a  b.  47  a. 
knew  the  prin-  60,  63  b.  64  a.  This  general  rule  has  not  been  dbputed :  but 
guiityor  con-  8ome  distinctions  have  been  taken  to  excuse  the  want  of  it  in 
victedof  fe-  this  indictment;  as,  first,  that  it  appears  here  that  Burridge 
omission  of  was  a  fellow-prisoner  in  the  same  gaol  with  Palmer ^  and 
iMr^ten?is^  therefore  it  must  be  presumed  he  had  notice  of  Pabner^^ 
not  to  be         felonv  or  conviction. 

helped  by  the  . 

finding  of  the  rerdict ;  especially  if  the  verdict  does  not  find  the  £sct  of  notice,  but  only  wiiit 

is  eyidence  thereof. 

Anew.  But  this  appears  by  the  special  verdict  only,  and 
not  by  the  indictment :  and,  as  I  said  at  first,  the  verdict 
cannot  supply  a  material  defect  in  the  charge ;  neither,  if  the 
question  was  upon  the  verdict,  should  I  think  it  sufficient; 
because  it  is  not  the  fact  of  notice^  but  only  evidence  of  it 
So  in  the  case  of  the  King  and  Plummer^  Kelynge  111.  it 
is  laid  down  by  my  Lord  Chief  justice  jE/b//,  that  the  jury 
might  well  have  found  that  the  fuzee  in  that  case  was  dis- 
charged against  the  King's  officers :  but  since  they  have  not 
found  that  matter,  we  are,  says  he,  confined  to  what  tbey 
have  found  positively,  and  are  not  to  judge  the  law  upon  tiie 
evidence  of  a  fact,  but  upon  the  fact  as  it  is  found.  Thus 
[  494  ]  also  was  the  resolution  of  the  court  in  the  late  case  of  Tk 
King  and  Huggins,  Mich.  4  Geo.  2.  B.  JR. 

Secondly  J  Another  distinction  made  was,  that  it  appears 
by  the  indictment  that  Palmer  was  convicted  by  verdict  in 
the  same  county  in  which  the  offence  of  the  accessary  i^ 
charged  to  have  been  committed ;  and  the  law  presumes  notice 
to  all  in  the  same  county,  but  not  in  a  foreign  county.  For 
this  Fitzherberty  tit.  Corone  PL  377 •  Stan\f.  41.  A,  and 
HaWs  P.  C.  218.  were  cited. 

Answer.  The  note  in  Fitzh.  is  mentioned  to  be  in  Uil(ffy 
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^Ihrm,  12  Ed.  2.:  but  I  cannot  find  any  such  case  or  opinion         Rex 
in  Maynardls  Year  Book  of  that  term ;  besides^  it  is  a  very   _.     ^' 
loose  note,  and  scarcely  intelligible.   «  Notctj  That  if 

^^  a  man  is  indicted  of  a  rescue  of  a  person  outlawed  in  the 
^'  same  county,  he  shall  lose  life  and  member;  otherwise,  if  in 
^^  another  county/'  Nothing  is  here  said  of  notice;  and, 
taken  generally,  the  passage  is  certainly  not  law :  but  sup- 
pose this  to  be  loosely  sidd  in  one  or  two  books,  yet  it  is  a 
harsh  doctrine,  and  I  cannot  find  any  judgment  founded  upon 
it.  Nay,  it  is  strange,  how  such  a  distinction  could  be  made 
at  common  law  upon  the  point  of  knowledge  in  the  accessary; 
because,  before  the  statute  of  2  &  3  Edw.  6.  c.  24.  was 
made,  any  person,  who  in  one  county  received  a  felon  that 
Iiad  committed  a  felony  in  another  county,  could  not  be 
pomshed  at  all  for  want  of  trial,  and  consequently  the  suffi- 
ciency of  notice  could  at  that  time  n^ver  come  in  question 
in  such  a  case. 

And  therefore  my  Lord  HdUy  though  he  sets  it  down  as 
the  opinion  of  some  others,  yet  gives  his  own  opinion  to  the 
contrary.    The  whole  paragraph  runs  thus: — ^** Every  re- 
^^  ceipt  to  make  an  accessary  must  be,  knowing  him  to  be     [  ^^^  ] 
^^  such :  but  if  a  man  be  attdnt  of  felony  in  the  county  of  A. 
^^  the  law  presumes  notice  thereof  in  the   same  county; 
*^  therefore  the  receipt  of  him  in  the  same  county  seems  ac- 
^'  cessary;  contra,  if  in  another  county.     Fidetur  cognitio 
^  requisita  in  utroque.*^    And  I  take  these  latter  words  to 
be  his  (a)  own  sentiment.    I  have  seen  a  manuscript  note  of  («)  See  the 
a  very  learned  Judge  upon  this  passage  in  Hale's  P.  C.  in  S!^^!fd  from* 
the  following  words: — ^^ Mes  semble  que  tiel  legal  notice  SS^^^ 
«  n'est  sufficient  hfaire  un  criminal,  coment  soit  sufficient  d  of  the'coS?'^ 
"  rendre  luy  responsible  in  matter  civil :  coment  est  doubt  in  JJe'crown 
**  ceo :  issint  il  n'est  accessary  sans  actual  notice.'*    See  also  inserted  by  ^ 
Dalton,  (last  edit.)  530.     Stamf.  96.  tlb^^Re^rter^ 

Mr.  Lambard,  in  his  Justice  of  Peace,  hath  this  passage,  *^ttmcnt,anf 
p.  293.  '^  There  is  some  opinion,  that  a  man  shall  be  an 
*'  accessary  for  receiving  a  felon  attainted,  (especially  in  the 
*^  same  county)  though  he  know  not  of  the  attainder  at  all ; 
"  for  every  man,  say  they,  is  bound  to  take  knowledge  of  a 
''  matter  of  record,  at  least  in  the  same,  though  not  in  a 
*^  foreign  county.  But  Bracton  very  reasonably  requires  a 
**  right  and  direct  knowledge  in  the  parties  to  make  them 
**  accessary,  as  well  in  the  one  case  as  the  other ;  for  albeit  a 
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[495] 
Id  ao  indict- 
ment against 
one  as  acces- 
sary after  the 
fact  to  a  fe- 
lony by  receiv- 
ing, &c.  the 
principal,  who 
was  outlawed, 
or  attainted  in 
thesamecoun- 
ty,  it  ought  to 
appear,  that 
the  party  re- 
ceiving, &€• 
did  it  sciens 
or  scienter; 
otherwise  it 
will  not 
mmount  to  an 
absolute  legal 
presumption, 
so  as  to  ex- 
cuse such 
omissioD. 


In  criminal 
cases,  thpuffh 
the  county  be 
in  the  margin, 
yet  the  place 
where  the  fact 
is  supposed  to 
be  done  must 
in  the  indict- 
ment be  laid  to 
be  in  com'    . 
praedict'; 
otherwise  in 
civil  cases. 
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reeordjand  especially  the  pronunciation  of  an  outlawry, U 

90  notorious^  that  every  man  may  easily  come  to  know  tbe 
^^  same,  yet  were  it  an  over  great  extremity  that  each  man 

should^  upon  the  peril  of  his  own  life,  inform  himself^  and 

take  understanding  of  it." 

This  reasoning  of  Mr.  Lambard  appears  to  be  very  judi- 
cious \  and  upon  the  whole  of  this  point  we  all  think,  that 
the  true  way  of  understanding  these  books  is^  that  an  out- 
lawry or  attainder  in  a  particular  county  may^  as  the  case 
may  happeq  to  be  circumstanced,  be  some  evidence  to  a  jury 
of  iu)tice  to  an  accessary  in  the  same  coimty  3  but  that  it  can- 
puot,  with  any  reason  or  justice^  create  an  absolute  legal  pre- 
sumption of  notice,  so  as  to  excuse  the  not  charging  the  fact 
to  be  done  sciens  or  scienter  in  the  indictment,  as  it  is  here. 

Besides,  if  this  could  be  so,  the  fact  charged  in  this  indict- 
ment to  be  done  by  tbe  prisoner,  is^  in  strictness,  not  charged 
to  be  done  in  the  county  of  Somerset,  where  the  conviction 
was :  it  is  laid,  that  after  the  judgment  of  transportation 
Palmer  was  copmiitted  to  the  custody  of  the  keeper  of  his 
Majesty's  gaol  at  Ivelchester,  in  the  said  county,  there  to 
remap  untU  he  should  be  transported ;  and  that  afterwards, 
to  wit,  on  such  a  day,  Thomas  Burridge,  at  Ivelchester 
aforesaid,  (without  saying  in  the  said  county)  wilfidly  and 
feloniously  aided  and  assisted  him  to  escape  out  of  the 
said  gaoL 

Now  it  is  not  laid,  that  this  fact  of  aiding  and  assisting 
was  done  with  force,  nor  that  Burridge  was  present  at  the 
escape;  and  therefore  the  aid  and  assistance  might  be  afforded 
in  a  different  county,  and  we  cannot  take  notice  that  tbe 
whole  township  or  vill  of  Ivelchester  is  in  the  county  of 
Somerset,  1  Sid.  345,  Parker  v.  Ladd,  in  assumpsit,  Salop 
was  in  the*  margin,  and  the  declaration  set  forth  the  promise 
to  be  made  apud  Salop,  without  saying  prtedicf,  or  in  com 
prusdict',  which  the  court  held  to  be  well  enough  in  a  declar- 
ation, and  that  the  form  in  the  Common  Pleas  is  always  so, 
but  declared  that  it  would  clearly  be  ill  in  criminal  cases, 
Paschae,  12  fT.S.  B.  R.  Rex  v.  Fossett,  it  was  held  that  in 
an  indictment,  if  the  county  is  in  the  margin,  and  the  place 
where  the  fact  is  supposed  to  have  been  committed  is  not 
said  to  be  in  com'  prced',  it  is  ill,  but  that  it  would  be  good 
in  a  declaration. 

Thirdly,  Another  exception  was,  that  it  is  not  alleged  that 
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^dlfner  wa&  in  prison  for  the  sdtrte  feMiy  wh6i^of  he  wit* 
>nVicted,  or  fof  any  feldny  at  'the  thne  the  prilsoner  ik  the       ^' 
XT  assisted  him  to  xtike  his  'escape. 

The  answer  given  to  this  wak^  that  tn  the  special  verdiibft  it 

found  that  the  prisoner  did  wSfoUy  ^d  Aild  assiA;  *fFUlbm 
'iilfhir,  so  being  in  ctist^  as  nfor^cUB,  to  escape  ottt  ofllh^ 
lid  giaol. 

biit,  as  I  said  ttefdre,  the  findhlg  tif  the  ^tfrjr  tnln  "hot  idA 
le  iiidictih^t^  lirid  ther^foi^^this  is  Ho  SttsW^i  isnd  we  iA 
link  that  fdr  this  dmisgibn  the  charge  is  itndertliln^  for  ft 
iay  Be  tiHie,  that^  in  Januaihfj  Phliner  wtis  cotimii<tefl  lipbh 
ie  jtidgMent  of  trarisi^Ortation^  bid  in  '06toler'l6llo¥inf;  (<fB 
;  18  H^re  laid)  the  pritoher  at  the  bar  iidgfat  hMk  lilih  f6 
Uakpe,  BhiSL  yet  he  iuigfat  have  bedh  legalfy  disichitrgi^/itiia 
gpih  coihmltted  for  atiotber  mSitti^r^  iis  in  trcfspM^  ^.  in 
Eie'ih^an  thne.  In  'Dyer  164.  b.  which  I  ih^tidfaiidni>ef0re, 
t  ifl'laid  tiiat  the  oJAcer  c^t  et  ahestdiHt  the  'prlsdher^  et 
e»itim  ih  saltd'sud cuktodid ladtuhc et ibidim  Ihduititii^Mo- 
^Mty  quousqiie  the  defenSsai^'ipsti^  e  tiisioeP  jA^^ 
(ted  cepeHtfit  et  resCUssef^. 

-Another'exeeption  was  taken  to  'this  ind^dtm6M;*ibr  waiit     [  408  ] 
if  Keing  laid  vi  et  drmis. 

The  answer  to  which  was^  that  it  is  aided-by  the  litatlite'Uf  Qiumwhether 
7  If.  B.C. 8.;  but  the  cases  upon  thfc  m«  sb  v*ri6u8,*id  et*JlJSJ,t^^ 
lingree  so  much/ Whether  the  want  of  vi  et  ahnisy  dr'oiily  onlyoftlie 
»f  the  wbrds^  tiz.  gladdsy  bacnlisy  et  cultellis,  which  was  ilbe  hKoiig^ccQil 
ncitot  form,  are  aided  by  that  statute  ;ahd*it'iffiEi'p6iiit  of  ^  S?!irt^A# 
;r6at  consequence,  tiiat 'we  thirfk  it  mdte  ptri^r'to  ilecHtie  37H;S.ci8. 
;iving  an  opinion  upon  it,  till  a  dteeshail'happen  wherdn'it  ^J^^^Jf 
hall  be  necessary  to  be  determ&ied;  for  at  present  we  at^  tfaiiiiirtim. 
f  opinion,  that,  upon  the  other  exceptions  befdte  m^iiOneU, 
he  indictment  is  insufficient  in  iaW,Bnd  judgment  cannot  be 
:iven  upon  it  against  the  prisoner. 

This,  being  the  opinion  of  the  court,  gives  rise  to  a  siibse- 
[oent  consideration,  what  judgment  ought  to  be  pven  for  the 
irisoner,  whether  to  discharge  him  of  this  indictment,  or  to 
[uash  it  ?  And  we  are  all  agreed  that  judgment  ought  to  be 
^ven  to  discharge  the  prisoner  from  this  indictment. 

I  Can  find  but  one  case  Wherein  it  was  done  otherwise,  and 
hat  was  The  King  v.  Keites,  Hit.  8  fT.  3.  B.  R.  5  Mod. 
!87.  Skin.  666.  At  the  gaol  delivery  for  the  county  of 
Vtlts,  Mr.  Keites  was  indicted  of  murder  at  common  law. 
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Rex        and  also  on  the  statute  of  stabbing,  for  killing  his  servant; 
^      ^'  and  a  special  verdict  was  found,  which  being  removed  into 

this  court,  the  question  was,  whether  the  fact  amounted  to 
murder,  or  only  manslaughter  ?     After  two  argument?,  the 
court  thought  the  special  verdict  was  so  uncertain  and  imper- 
fect, that  no  judgment  could  be  given  upon  it;  and  a  doubt 
seems  to  have  arisen,  whether  a  venire  facias  de  novo  could 
[  400  ]     be  awarded  in  a  capital  case.    To  avoid  this  question,  my 
Lord  Chief  Justice  Holt  himself  on  the  last  day  of  the  term 
took  several  exceptions  to  both  the  indictments,  for  which  a 
rule  was  made  that  they  should  be  quashed.    I  have  caased 
a  search  to  be  made,  and  no  judgment  is  entered  on  the 
record ;  but  I  have  found  the  rule  in  the  office  book,  and  the 
prisoner  was  bailed  to  appear  at  the  next  assizes.   This  passed 
on  the  last  day  of  the  term ;  and  I  do  not  find  by  my  manu- 
script report  of  the  case,  which  was  taken  by  a  very  learned 
hand,  that  any  opposition  was  made  by  either  side  to  tiie 
quashing  of  the  indictment.    The  ground  the  court  went 
upon  seems  to  have  been  that  Keites  was  certainly  found 
guilty  of  felony  in  killing  a  man :  but  what  kind  of  felony  it 
was,  whether  murder,  or  an  aggravated  manslaughter,  was 
uncertain;  and  therefore  it  was  fit  to  be  left  open  to  some 
method  of  re-examination. 
Where  the  in-      But  the  present  case  differs  materially ;  for  as  this  in- 
notweUcharg-  dictment  has  not  well  charged  a  felony,  so  the  special  verdict 
ed  a  felony,     i^aa  not  certainly  found  any  upon  the  facts  therein  stated; . 
rerdict  cer-      and  therefore  it  is  totally  uncertain  whether  the  prisoner  at 
^l^r^t    the  bar  be  guilty  of  any  felony  at  all,  or  only  of  a  misde- 
fiiets  therein     meanor.     Suppose  the  prisoner  had  demurred  to  this  indict- 
conseqnently    nient,  and  the  king's  attorney  had  joined  in  demurrer,  and 
^'h'th^^^Sf*^  the  matter  of  law  had  been   argued,  the  judgment  given 
prisoner  be      thereupon  must  have  been  a  judgment  of  acquittal.    So,  I 
fclo^  at  alf    apprehend  it  would  have  been,  if  the  jury  had  found  a  gene- 
or  only  of  a     ral  verdict  that  he  was  guilty,  and  afterwards  the  judgment 
or  where  in  '  ^^  been  arrested  for  defects  in  the  indictment.     And  the 
snch  case  the    jike  reason  does  in  justice  hold  here. 

prisoner  de-  "^ 

murs  to  the  indictment,  and  the  Attorney-General  joins  in  demurrer  whereon  the  mstter  ia 
law  is  argued  ;  or  where  the  jury  has  found  a  general  verdict  that  the  prisoner  is  guilty,  wd 
afterwards  judgment  is  arrested  for  defects  in  the  indictment ;  in  all  these  cases  the  judgment 
given  must  be  a  judgment  of  acquittal :  but  this  wiU  be  no  bar  to  another  indictment  con- 
Btituting  a  different  offence. 

[  600  ]  From  hence  no  inconvenience  can  arise;  for  this  judgment 

can  only  go  to  the  fact  here  charged :  but  will  be  no  bar  to 


De  Term.  S.  Michaelis,  1735.  600 

new  indictment  containing  a  fact  so  described^  and  charged        Rex 
nth  such  circumstances  as  to  constitute  a  difiPerent  offence.   ^     ^* 
lierefore  upon  the  whole  matter  judgment  must  be  entered 
>r  the  prisoner,  and  he  must  be  discharged  from  this  indict- 
lent. 

Note ;  at  the  prayer  of  the  king's  counsel,  the  return  to 
lie  habeas  carpus  was  read,  whereby  it  appeared  that  the 
risoner  stood  likewise  charged  with  a  conmiitment  by  a 
astice  of  peace  to  Ivelchester  gaol  for  a  misdemeanor ;  of 
rhich  he  had  confessed  himself  guilty  before  the  justice ;  he 
ras  therefore  remanded  back  to  Newgate,  to  be  there  kept 
1  safe  custody  until  he  should  be  from  thence  discharged  by 
oe  course  of  law.  After  which  the  prisoner  was.  indicted 
new  at  the  next  assises  held  for  the  county  of  Somerset; 
nd  being  convicted  on  such  indictment,  was  transported  for 
even  years. 

The  indictment  on  which  the  prisoner  was  tried  a  second 
ime^  being  settled  by  advice  of  counsel,  was  as  follows  :-^ 

• 

THE  jurors  for  our  sovereign  lord  the 
Samersetshtre.  ^^^  ^^^  ^^j^  ^^j^  present,  that  hereto- 

[>re,  that  is  to  say,  at  the  general  quarter  sessions  of  the 
»eace  of  our  sovereign  lord  the  king,  held  at  Wells y  in  and 
or  the  county  of  Somerset^  upon  Tuesday  (to  wit)  the 
leventh  day  of  January j  in  the  fifth  year  of  the  reign  of  our 
overeign  lord  George  the  second,  by  the  grace  of  God,  of 
Ireat  Britain^  France^  and  Ireland,  king,  defender  of  the 
aith,  and  so  forth,  and  in  the  year  of  our  Lord  one  thousand 
even  hundred  and  thirty-one,  before  Thomas  Carew,  Esq.,  [  501  ] 
Tames  Strode,  Esq.,  Thomas  Coward,  Esq.,  Richard  Comes, 
Ssq.,  TFilliam  Long,  Esq.,  Joseph  Brown,  Esq.,  William 
Zhurchey,  Esq.,  William  Jones,  Esq.,  Thomas  Palmer,  Esq., 
tdam  Martin,  Esq.,  Philip  Sydenham,  Esq.,  and  others 
heir  fellows,  justices  assigned  to  keep  the  peace  of  our  said 
ord  the  king  in  the  county  aforesaid,  and  also  to  hear  and 
letermine  divers  felonies,  trespasses,  and  other  misdemeanors 
»mmitted  in  the  same  county,  and  so  forth,  by  the  oath  of 
rfumias  Cooke,  Gabriel  Pyleaffe,  Henry  Guy,  William 
"Counsel,  John  Linthom,  Henry  Cosens,  Thomas  Sampson, 
Thomas  Perry,  Edward  Cox,  Thomas  Fulmore,  Henry 
Woolf ord,  John  West,  James  Moore^  Israel  Glistqn,  William 
Wear,    Henry   Fisher,    Richard  Bagg,  Joseph  Bernard, 
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Rfex        ttiehnrd  Knnmhs^  Tkmnas  Dst^imny  fFilKam  Sehoa^y  vii 
JMn  Baik,  gentlemen,  good  «nd  lawful  men  of  tbe  comtj 
iioreMid,  impanelled)  eworn,  and  chaiged  to  iiM|aire  for  aor 
said  feid  the  king^  for  the  body  of  the  county  aimBud,  it 
was  presented,  that  William  Palmer,  of  Overstowey,  in  tbe 
county  of  Smnermij  labourer,  on  fke  twdlfdi  day  of  Nwemltff 
in  the  fifdi  year  of  the  reign  of  our  lovcseigB  lord  Georj^tlie 
gecond,  by  Ae  grace  of  God,  of  QrecBt  BrUain,  Jfvmcc^  and 
MteUtml,  king,  defender  of  the  faith,  and  ao  ba^  wkhime 
and  flma,  and  ao  forth,  at  OvenUnomf  aforesaid,  one  ewe 
0hec|i  xi  the  rdue  of  six  shillmgs,  of  the  goods  aad  chattdi 
of  a 'person  vaknown,  then  and  there  being  found,  thcaaoi 
Ifaere  Moakiasdy  did  steal,  take  and  carry  invmy,  i^aouttlie 
peace  <f  our  now  aaid  lord  the  king^  his  crown  and  ^Bgulff 
and  so  forth. 

And  the  jurors  aforesaid,  now  sworn  here  upon  their  sail, 
Oilih  farther  present,  that  at  the  same  general  quarter^^esskxm 
of  the  peaoe  of  our  said  lord  the  Idng^  held  MXfTelU,  in  and 
for  the  said  county  of  Somersetj  upon  Tuesday  the  eleventh 
[  502  ]  day  of  January^  in  the  fifth  year  aforesaid,  the  aforessid 
WUUam  Palmer,  was  duly  tried  and  conidcted  of  the  felony 
above  imentiimed,  charged  upon  him  as  afoiesaid;  and  that 
it  was  then  and  there  adjudged  by  the  same  court,  that  Ik 
a*ifl  B^iam  Po/iTMr  should  be  transported  fonthe  qpaceof 
seven  years,  -aocording  to  the  form  of  the  statutes,  ;afl  by  tiie 
ncord  thereof  and  proceedings  remaining  amongst  the  le- 
eords 'Of  >the -general  quarter-sessions  of  the  .peace  of  the  nid 
comity  df  *Somers€tj  at  Wells,  in  the  county  aforesaid,  it 
doth  more  folly  appear. 

And  the  jurors  aforesaid,  now  sworn  here,  upon  their  said 
oath-fuMher  say,  that  the  aforesaid  ^f'/A'mn  Pa/iner,  being 
so  as  aforesaid  tried  and  convicted  of  tlie  said  felony,  was 
then  and  there  (to  wit)  at  the  same  general  quarter-^sessiooi 
of  the  peace  of  our  said  lord  the  king,  held  at  Wells,  in  and 
for:  the  county  aforesaid,  upon  Tuesday  the  said  eleventh  day 
oi  January,  in  the  fifth  year  aforesaid,  committed  by  tbe 
same  court  to  his  majesty's  gaol  at  Ivekhester,  in  the  county 
aforesaid,  upon  and  in  execution  of  the  said  judgment  for  tbe 
folony  aforesaid. 

And  the  jurors  aforesaid,  now  sworn  here,  upon  dieir  said 
oath  further  present,  that  Thomas  Burridge,  late  of  Ckardj 
in  the  county  of  Somerset,  tailor,  being  a  prisoner  ^in  ^ 
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najeety's  gaol  at  Ivelchester  aforesaid^  in  the  county  afore-  Rkx 
laid,  on  the  thirteenth  day  of  October j  in  the  sixth  year  of  ^  ^* 
the  reign  of  our  said  sovereign  lord  king  George  the  Second^ 
and  well  knowing  thai  the  aforesaid  William  Palmer^  then 
(Umo  a  prisoner  in  the  said  g€U)l,  had  been  convicted  of  cuid 
committed  to  the  said  gaol,  in  execution  of  and  for  the  felony 
aforesaid,  and  did  then  and  (fiere  remain  so  convicted  and 
commuted  upbn  and  in  execution  of  the  said  judgment  for 
the  said  felony  as  aforesaid,  afterwards^  that  is  to  say,  on 
the  same  thirteentliwday  of  October,  in  the  sixth  year  of  his  [  603  ] 
said  majesty's  reign  aforesaid,  with  force  and  arms  at  Ivel^ 
Chester  aforesaid,  in  the  county  aforesaid,  did  wilfully  and 
Moniously  rescue  the  said  William  Palmer,  then  and  there 
being  in  the  said  gaol  so  convicted  and  committed  upon  and 
in  execution  of  the  suid  judgment  for  the  said  felony  as 
aforesaid,  from  and  out  of  the  said  gaol,  so  that  he  the  said 
WilUam  Palmer  did  make  his  escape  out  of  the  sdd  gaol, 
and  then  and  there  did  wilfully  and  feloniously  aid  and  as- 
sist the  said  JFilliam  Palmer,  then  and  there  being  in  the 
8ttd  gaol  so  convicted  and  committed  upon  and  in  execution 
ci  the  said  judgment  for  the  said  felony  as  aforesaid,  in 
maldng  his  escape  out  of  the  said  gaol ;  and  that  the  said 
WUliam  Palmer,  by  the  aid  and  assistance  of  him  the  said 
Thomas  Burridge,  did  then  and  there  make  his  escape  from 
and  out  of  the  said  gaol,  and  go  at  large,  to  wit,  at  Ivel- 
Chester  aforesaid,  in  the  county  aforesaid. 

And  the  jurors  aforesaid,  now  sworn  here,  upon  their  said 

oath  further  say,  that  the  said  Thomas  Burridge,  being  a 

prisoner  in  his  majesty's  said  gaol  at  Ivelchester  aforesaid, 

''^  the   county   aforesaid,    on  the   said  thirteenth   day   of 

^tober,  in  the  said  sixth  year  of  the  reign  of  his  said  ma- 

^ty  our  sovereign  lord  king  George  the  Second  as  afore- 

*'J»    afterwards,  that  is  to  say,  on  the  same  thirteenth  day 

'    ^I^tober,   in  the  sixth  year  of  his  said  majesty's  reign 

^^^said,  with  force  and  arms  at  Ivelchester  aforesaid,  in      [  504  ] 

^      <;ounty  aforesaid,  did  wilfully  and  feloniously  break  the 

^^     gaol,  and  rescue  the  said  William  Palmer,  then  and 

^**^  being  in  the  said  gaol  so  convicted  and  committed 

■'^^^^  and  in  execution  of  the  said  judgment,  for  the '  said 

'^^'■^y  as  aforesaid,  from  and  out  of  the  said  gaol,  so  that  he 

^     said   fFilliam  Palmer  did  make  his  escape  out  of  the 

«^^^  gaol,  and  then  and  there  did  wilfully  and  feloniously 
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Hex        aid  and  assist  tiie  said  William  Palmer^  then  and  there 
^     ^'         being  in  the  said  gaol,  so  convicted  and  committed  upon 
and  in  execution  of  the  said  judgment,  for  the  said  felony 
as  aforesaid,  in  making  his  escape  out  of  the  said  gaol,  aii<3 
that  the  said  William  Palmer^  by  the  ud  and  assistance 
him  the  said  Thomas  Burridge,  did  then  and  there  mab 
his  escape  from  and  out  of  the  said  gaol,  and  go  at  large^ 
to  wit,  at  Ivelchester  aforesaid,  in  the  county  aforesaid^ 
Against  the  peace  of  bur  said  lord  the  king,  his  crown. 
and  dignity. 
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A. 

ATEMENT,  REVIVOR. 

:  a  bill  wants  proper  parties,  it 

the  power  of  the  court  to  dis- 

the  bill  without  prejudice,  or  to 

leave  to  amend  on  payment  of 

I.  428 
ill  brought  by  a  bankrupt  against 
defendant  his  supposed  debtor 
n  account,  the  assignees  under 
:ommission  were  charged  in  a 
IT  manner,  but  the  prayer  of 
fss  was  only  against  the  defend- 
a  good  plea  in  abatement  that 
ssignees  were  not  made  parties. 

I.  693 
nission  being  granted  to  examine 
jsses  at  Algiers^  the  pliintiff 
by  which,  in  strictness,  the  suit 
d,  but  the  witnesses  were  ex- 
ed  there  before  notice  of  the 
tiff's    death;    the    exaaiination 


held  regular,  though  one  of  the  wit- 
nesses was  yet  living.  III.  105 

See  tit.  Examination. 

If  the  defendant's  time  for  answering 
be  ont,  the  court  will  order  proceed- 
ings to  be  revived.  So  though  the 
defendant  by  his  answer  insists  that 
the  plaintiff  is  not  entitled  to  revive  ; 
for  this  ought  to  be  shewn  either  by 
plea  or  demurrer :  but  if  in  such  case 
it  appears  at  the  hearing,  that  the 
plaintiff  had  no  title  to  revive,  he 
cannot  have  a  decree.  III.  348 

See  Answer,  Pl£A  and  Demurrer. 

ABEYANCE. 

The  reason  why  an  estate  is  said  to  be 
in  abeyance.  I.  516 

In  case  of  a  will,  where  the  remainder 
is  devised  in  contingency,  the  rever- 
sion in  fee  is  not  in  abeyance  in  the 
mean  while,  but  descends  to  the  heir. 

tdid. 

Though  the  freehold  of  landi  cannot  be 
3d  2 
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kept  in  abeyance,  bat  must  vest  in 
somebody,  yet  there  is  no  such  rule 
with  regard  to  personal  estates,  which 
may  remain  in  suspence,  and  wait  till 
a  contingency  happens.  III.  305 
Lands  are  devised  to  A,  and  B.,  and 
the  heirs  of  the  survivor,  in  trust  to 
sell ;  though  the  inheritance  be  in 
abeyance,  yet  the  trustees  by  a  fine 
may  make  a  good  title  by  estoppeL 

III.  372 

ABJURATION. 

The  nature  and  consequences  of  abju* 
ration  by  the  ancient  common  law. 
Protestant  dissenters  made  liable 
thereto,  by  35  EUz,  cap.  1.  iecU  2.; 
but  exempted  from  them  by  the 
toleration  act,  or  iW,  &  M.  sU  1. 
cap.  18.  IIL  38,  39  (N) 

ACCESSARY. 

There  may  be  au  accessary  to  an  ac- 
cessary liefore  the  fact,  but  not  to  an 
accessary  after  the  fact.         III.  475 

See  more  under  title   Principal  and 

ACC£SSART. 

ACCIDENTS. 

See  Casualties. 

ACCOUNT. 

Where  an  executor  has  an  express  lega- 
cy, the  Court  of  Chancery  looks  upon 
tiim  but  as  a  trastee ;  and  will  make 
him  account  for  the  surplus,  though 
the  spiritual  court  has  no  such  pow- 
er. I.  7 

Captain  of  a  ship  dies  leaving  money  on 
board,  intended  to  be  improved  in 
trade,  the  mate  becomes  captain,  and 
improves  the  money,  he  is  liable  to 
account  for  the  profits  and  not  for  the 
interest  only.  I.  140 

In  an  account  botli  parties  are  actors. 

L  263 

And  may  revive.  I.  743 

A.  is  a  goldsmith,  and  there  is  mutual 
credit  betwixt  A,  and  B.,  and  A.  be- 
comes a  bankrupt,  only  the  balance 
shall  be  liable  to  the  bankruptcy; 
neither  is  it  material  whether  the  mu- 
tual credit  be  by  open  account,  or 

^     mutual  stated  debts.  -   I.  325 


If  after  a  decree  to  account  an  executor 
or  administrator  does  not  revive  within 
six  years,  this  is  not  within  the  st^ 
tute  of  limitations.  I.  74% 

Where  the  child  of  a  freeman  of  London 
is  to  make  his  election  whether  he 
will  abide  by  the  will  or  by  the  cus- 
tom, he  is  not  obliged  to  elect  until 
after  the  account  taken.  III.  li4(N) 

In  a  decree  of  foreclosure  against  au  in- 
fant, though  the  infant  has  six  months 
after  he  comes  of  age  to  shew  canst, 
&c.  yet  he  cannot  ravel  into  the  a^ 
count,  nor  even  redeem,  but  onl^ 
shew  an  error  in  the  decree.  Ill.SSi 

Account  of  ProJUi  from  what  Ume, 
where  from  the  Title  accruing,  md 
where  from  the  fiUng  the  Bill  onbf* 

Where  one  is  in  possession  of  lands  be- 
longing to  an  infant,  if  the  in&at 
when  of  age  makes  out  his  title,  be 
shall  recover  the  profits  in  eqnitj 
from  the  first  accruing  of  his  title, 
and  not  from  the  filing  of  bis  bill 
only.  II.  645 

So  Che  defendant  shall  account  for  the 
profits  from  the  time  the  plaintiiT's 
title  accrued,  and  not  from  the  fih'ng 
the  bill  only,  if  the  defendant  has 
concealed  the  deeds  and  writings 
making  out  the  plaintiff's  title.  llMb 

ACTION  OR  SUIT. 

Debt  against  the  sheriff  for  an  escape  of 
one  in  execution,  on  an  outlawry  after 
judgment,  may  be  brought  either  in 
the  (am  quam  or  at  the  suit  of  the 
party  only.  I.  687 

A  scire  facias  is  not  in  nature  of  anew 
action,  but  a  continuation  only  of  the 
old  one.  III.  148 

Where  the  plaintiff  has  first  brooght 
his  action  at  law  against  the  defend- 
ant, and  has  bail,  the  Court  of  Chan- 
cery will  not  grant  a  ne  exeat  regnum* 

III.  314  (N) 

ACTION,  CHOSE  EN. 

See  Assignment,  Baron  and  Feme* 

ADEMPTION  OF  A  LEGACF. 
See  Legacy. 
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NISTRATION    AND    AD- 

MINISTRATOR. 

linistrator  since  the  statute  of 
■  3.  and  before  that  of  Car.  % 
II  the  powtr  of  an  executor,  and 
qnentty  waa  uot  compellable  to 

diitributiDQ  amongst  the  next  of 
bat  the  latter  of  these  statntei 
tfi  a  distribution.  I.  8,  49 

es  intestate  leaving  on  aunt  and 
idmother,  the  latter  b  nearer  of 
tun  the  aunt,  and  entitled  to  ad- 
tration.  1. 41 

stration  committed,  though  con- 
to  the  sUtute  of  H.  8.,  is  not 
but  voidable.  I.  43 

inistration  granted  b;  the  arch- 
in  vr  ordinary,  where  there  are 
notabiUa  in  diveiB  dioceses,  is 
y  void.  I.  767 

rd  dies  intestate  without  wife  or 

and  leaving  a  personal  estate; 
ing  is  entitled,  and  the  ordinary 
irse  grants  administration  to  the 
tee  of  the  crown.  lil.  33 

;h  lease  for  three  lives  is  granted 
lastard  and  his  heirs,  who  dies 
at  issue,  and  intestate ;  what 
become  of  this  lease  ? 

III.  35,  34  (N) 
inistration  is  granted  during  the 
ity  of  four  infant  children,  one 
lom  being  a  daughter,  marries 
sbftod  who  is  of  ag«;  the  admi- 
tion  is  not  determined.  III.  81 
e  an  infant  executrix  being  nn- 
venteen,  administration  is  grant- 
id  the  infant  marries  an  husband 
s :  this  does  not  determine  the 
listratiou,  by  the  opinion  of  the 

Kingi  Chancellor,  and  Ra^- 
,  Ch.  J.  contrary  to  the  opinion 
<a.  19.  which  seems  to  have  been 
Indicia),  and  is  not  taken  notice 
contemporary  reporters.  III.  88 
ministratioa  be  granted  during 
linority  of  four  infants,  and  one 

this  does  not  determine  the  ad- 
tration,  contrary  to  the  opinion 
h.  BrudeneiCi  case.  111.  80 
1  for  an  account  of  the  personal 
:  of  J.  S.,  though  the  person  who 
right  to  administer  to  J.S.be  a 
,  yet  this  ii  not  Bn£cient  wlth- 
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out  administration  actually  taken  out. 
III.  349 

One  sues  as  administrator  to  J.  S.  with- 
out  shewing  that  J.  S.  died  intestate;' 
yet  an  administration  taken  out  of  the 
Archbishop's  court  shaH  be  int^ided 
to  be  a  good  admiatstralion.  HI.  370 

Administration  granted  in  a  foreign 
court  (as  in  Pari*)  not  taken  notice 
of  in  our  courts.  Ill,  371 

A,  owes  money  by  sevenl  judgments 
and  bonds,  and  dies  intestate;  his- 
administrator  pays  the  judgments  and 
some  of  the  bonds,  and  pays  more 
than  the  personal  estate  amounts  to ; 
what  the  administrator  paid  on  the 
judgments  must  be  allowed  him :' 
but  as  to  what  he  paid  on  the  bonds, 
he  must  come  in  pro  ral&  with  the 
other  bond  creditors.  III.  400 

And  see  title  Execdtob  and  Aomins-' 

TSATOK. 

ADVANCEMENT. 

A.  having  seven  children,  makes  an  ex- 
ecutor in  trust,  and  devises  to  each 
child  one  7th  of  his  personal  estate; 
one  of  the  children  dies  in  A'i  life- 
time, and  one  of  the  six  snrvlvii^ 
children  has  been  advanced  by  the 
father  itt  his  lifetime;  yet  this  child 
shall  take  his  full  share  of  the  7th 
part,  without  bringing  what  he  had 
before  received  into  hotchpot. 

in.  134 

The  father  is  the  only  jndge  of  what  ia 
a  proper  advancement  (tir  his  child. 
IIL  38S 

Inconsiderable  snms  occasionally  given 
to  a  child  not  to  be  deemed  an  ad- 
vancement, or  any  part  thereof.  Thus 
mdntenance  money,  or  an  allowance 
made  by  a  freeman  to  his  son  at  the 
university,  is  not  to  be  taken  as  any 
part  of  the  child's  advancement;  nor 
putting  ont  a  child  apprentice;  but 
the  father  buying  an  office  for  his  son, 
though  but  at  will,  as  a  gentlemaa 
pensioner's  place,  or  a  commission  in 
the  anny,  these  are  advancements 
pro  lanto.  III.  317  (N) 

Vide  ReiuUmg  trutt,  S(c.  under  title 
TrcsT}  alto  title  LoxnoM,  Cusioh  or.   . 
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ADULTERY. 

Whero  the  wife  sues  the  husband  for  a 
Bpecific  performance  of  her  marriage 
articles,  and  that  he  may  settle  such 
and  such  lands  upon  her  in  jointure, 
it  is  no  bar  to  her  demand,  that  she 
has  eloped  with  an  adulterer;  much 
less  if  this  be  not  by  the  husband  put 
in  issue  in  the  cause.  Hi.  269 

An  instance  where  the  reconciliation  by 
the  husband  after  the  wife's  going 
away  with  the  adulterer  was  specially 
pleaded,  and  the  plea  allowed. 

III.  273  (N) 

"Why  a  husband  does  not  forfeit  his  te- 
nancy by  the  curtesy  on  leaving  his 
wife,  and  living  in  adultery,  as  a 
wife  forfeits  her  dower  by  elopement, 
&c.  III.  276 

ADVOWSON. 

An  advowson  descending  to  an  heir  is 
real  assets,  and  (as  it  seems)  extend- 
ible in  an  £/eg«.  in.  401 

See   PRESENTATIOIV. 

AFFIDAVIT  OR  OATH. 

« 

Bill  will  not  lie  to  perpetuate  testimony, 
&c.  before  trial,  unless  affidavit  be 
made  of  the  witnesses  being  infirm 
and  unable  to  travel.  I.  117 

A  peer  of  the  realm  is  to  put  in  his  an- 
swer upon  honour,  but  his  answer 
to  interrogatories  and  examination  as 
a  witness  must  be  upon  oath.     1. 146 

Where  in  an  inferior  court  I  am  sued 
for  a  matter  out  of  the  jurisdiction,  if 
in  vacation  time,  a  prohibition  may 
be  had  in  chancery,  on  affidavit  that 
the  matter  is  out  of  the  jurisdiction  : 
but  no  affidavit  is  necessary  where  on 
the  face  of  the  declaration  the  matter 
appears  to  be  out  of  the  jurisdiction. 

I.  476 

Where  a  master  reports  any  thing  as 
admitted,  by  either  of  the  parties, 
which  report  is  afterwards  excepted 
to  ;  the  report  must,  primA  facie,  be 
taken  to  be  true,  and  requires  at 
least  an  affidavit  to  falsify  it. 

in.  142  (N) 


Affidavits  allowed  to  be  read  for  i  pa* 
tentee  of  a  new  invention,  apon  a 
motion  to  dissolve  an  injunction,  oo 
coming  in  of  the  answer.      III.  255 

A  precedent  of  a  ne  exeat  regnum  being 
granted  on  affidavits,  though  there 
was  no  bill  in  court  whereon  to  groond 
the  writ.  III.  313  (N) 

AGE. 
See  Infant,  Parol  Demur. 

AGREEMENT. 

On  casualties  happening  between  the 
articles  for  a  purchase  and  the  sealing 
of  the  conveyance,  who  shall  bear  the 
loss.  1. 61 

One  articling  to  leave  his  wife  lOOOi^ 
within  three  months  after  his  death, 
cannot  be  enforced  in  equity  to  a- 
mend  the  security.  I.  107, 460 

Where  money  is  agreed  Co  be  laid  oat 
in  land,  the  party,  who  would  hare 
the  pole  interest  in  the  land  whea 
bought,  may  (if  of  age)  have  the  no- 
ney  paid  to  him.  1. 130 

But  a  person  entitled  only  to  an  estate 
tail  in  the  land  shall  not  have  the 
money,  because  of  the  remainder- 
mail's  chance.  1.471 

One  settles  lands  on  marriage  on  hiai* 
self  and  wife,  and  first  son,  &c.  and 
makes  over  bankers  assignments  on 
the  same  trusts,  and  if  the  annttities 
are  redeemed,  the  money  to  be  in- 
vested in  land,  and  settled  to  the  same 
uses ;  these  annuities  shall  go  to  the 
heir,  and  not  to  the  executor.  I.  ^3 

One  agrees  for  a  valuable  consideration 
to  convey  lands  to  J.  &,  and  after- 
wards confesses  a  judgment  to  J.  A^ 
if  the  consideration  money  paid  by 
J.  S.  be  any-ways  adequate  to  the 
value  of  the  laud,  it  binds  the  land 
in  equity,  and  shall  defeat  the  judg- 
ment; secuty  of  a  mortgage,  or  if  the 
consideration  were  not  adequate. 

1.277 

One  agrees  before  narriage  to  settle 
certain  lands  on  his  wife  for  life,  and 
afterwards  devises  these  lands  for  pay- 
ment of  his  debts,  the  covenant  is  a 
specific  lien  on  the  lands ;  gecusj  had 
it  been  only  an  agreement  to  settle  » 
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per  annum^  without  mention-  I 
ly  lands  in  certain.  I.  4^9 

Q  equity  will  not  lie  for  a  spe- 
performance  of  an  agreement  to 
er Souih'sea stock;  secus jwhere 
ling  contracted  for  may  be  par- 
rly  commodious    to  the  party. 

1.570 
fra,  where  an  agreement  it  to  be 
med  in  specie,  and  where  not* 
'  a  valuable  consideration  con- 
to  become  a  freeman  of  Lon^ 
but  dies  before  he  has  taken  it 
lis  personal  estate  shall  be  divid- 
if  he  had  been  a  freeman,  but 
hdldren  not  to  be  city  orphans. 

1.710 
les  to  buy  land,  and  pays  part 
I  purchase  mouey,  afterwards  he 
i  into  several  orders  of  court 
f  the  residue  by  such  a  day,  or 
Eault  thereof  to  give  up  the  arti- 
and  lose  what  he  had  before 
;  court  will  relieve,  though  these 
es  have  not  been  complied  with. 

II.  60 
covenanted  to  be  laid  out  in 
shall  descend  as  land :  but  he 
vould  be  entitled  to  the  fee  of 
ind  when  purchased,  may  dis- 
of  it  by  a  will,  though  not  at- 
1  by  three  witnesses ;  also  a  parol 
tion  for  the  payment  of  it  seems  I 
i  good  :  so  if  money  is  ordered 
vised  to  be  laid  out  in  land  and 
d,  to  the  use  of  A.  in  tail,  re- 
ler  to  himself  in  fee,  equity  will 
the  money  to  A.  Secus^  if  the 
nder  thereof  be  limited  to  a  third 
n ;  also,  though  by  a  voluntary 
act  money  is  agreed  to  be  laid 
n  land,  the  court  will  execute 
agreement  in  favour  of  the  heir. 

II.  171 
tide,  that  whatever  J.  S*  shall 
to  either  of  them  shall  be  equally 
ed  betwixt  both ;  such  agree- 
good,  and  shall  be  carried  into 
ition  by  this  court ;  also  if  after 
me  of  them  contrives  that  J.  & 
leave  part  of  his  estate  to  a  third 
m,  in  trust  for  him,  this  is  within 
rticles.  II.  182 

ainat  natural  justice  that  any  one 


shoold  pay  for  a  bargain  which  he 
cannot  have ;  as  if  I  article  ip  buj  a 
house,  and  the  house  is  burnt  ioyra 
before  the  day  of  payment,  I  am  pot 
bound  to  pay  the  money.       ll.  32Q 

The  plaintiff's  house  being  so  heai*  the 
church  that  the  ringing  of  the  five 
o'clock  bell  in  the  morning  disturbed 
her ;  the  plaintiff  came  to  an  agree- 
ment in  writing  with  the  churchwar- 
dens and  inhabitants  at  a  vestry,  that 
she  would  erect  a  cupola  and  clock  at 
the  church,  in  consideration  of  which 
the  bell  was  not  to  be  rung  in  tha 
morning ;  this  a  good  agreement,  and 
decreed  to  be  binding  in  equity  .11.266 

Where  one  articles  to  sell  an  estate,  and 
brings  a  bill  for  an  execution  of  the 
agreement,  though  at  the  time  of  the 
agr^ment  he  cannot  make  a  title  to 
the  purchaser,  it  is  sufficient  if  he  is 
able  to  do  so  when  the  decree  or  re- 
port is  made.  .  II.  630 

See  title  Londov. 

One  articles  to  buy  land,  and  the  title 
is  under  a  will  not  proved  in  equity 
against  the  heir ;  yet  in  some  cases 
equity  will  compel  the  purchaser  to 
accept  the  title.  III.  190 

Money  agreed  to  be  laid  out  in  land 
shall  be  taken  as  land,  and  go  to  the 
heir;  and  ao  difference  where  the 
money  thus  agreed  to  be  laid  out  and 
settled,  is  deposited  in  the  liiands  of 
trustees,  and  where  it  remains  in  the 
hands  of  the  covenantor;  the  agree- 
ment binding  in  both  cases,  and  mak- 
ing it  as  land.  III.  211 

Whatever  for  a  valuable  consideration 
is  covenanted  to  be  done  shall^  in 
equity,  be  looked  on  as  done :  thus 
money  agreed  to  be  laid  out  in  land 
shall  be  taken  as  land ;  et  ^  conveno. 

in.  215 

A.'^i  father  articles  with  a  carpenter  to 
pay  him  lOOOA  to  build  a  house  on 
his  estate ;  the  carpenter  covenants  to 
build  it,  A.  dies ;  the  heir  of  A,  shall 
compel  the  building  of  the  house,  and 
the  executor  to  pay  for  it.     III.  223 

Though  by  a  deed  5/.  per  cent,  per  ann. 
was  agreed  to  be  allowed,  yet  it  ap- 
pearing that  the  money  had  been 
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placed  in  the  government  ftinds, 
whick  yielded  but  41.  per  cent.,  the 
court  reduced  the  interest  to  41.  per 
cent.  III.  227 

30fiOOL  is  covenanted  to  be  laid  out 
in  land ;  the  monej  need  not  be  laid 
out  altogether  upon  one  purchase,  but 
if  laid  out  at  several  times  it  is  suffi- 
cient; and  if  the  covenantor  dies, 
having  after  the  covenant  purchased 
some  lands  which  are  left  to  descend, 
this  will  be  a  satisfaction  pro  tanto. 

in.  228 

An  agreement  was  signed  bj  the  parties, 
and  bj  consent  made  an  order  of 
court,  to  submit  to  such  decree  as  the 
court  should  make,  and  neither  party 
to  bring  his  appeal :  yet  the  cause  was 
allowed  to  be  reheard.  III.  242 

An  executor  in  trust,  who  had  no  lega- 
cy, and  where  the  execution  of  the 
trust  Was  likely  to  be  attended  with 
trouble,  at  first  refused,  but  after- 
wards agreed  with  the  residuary  le- 
gatees, in  consideration  of  1 00  gui- 
neas, to  act  in  the  executorship,  and 
he  dying  before  the  execution  of  the 
trust  was  completed,  his  executors 
brought  a  bill  to  be  allowed  these 
TOO  guineas  out  of  the  trust  money  in 
their  hands ;  the  court  disallowed  the 
demand.  III.  251,  252  (N) 

An  attcmiey,  on  behalf  of  his  client  the 
defendant,  promises  to  pay  500/.  to 
the  plaintiff ;  this  being  done  by  the 
authority  of  the  client,  the  attorney 
is  not  liable,  but  only  the  client. 
SecuSf  if  the  attorney  had  no  autho- 
rity from  his  client  to  make  this  en- 
gagement III.  277 

Brokers  or  factors,  who  act  [or  agree] 
for  their  principals,  not  liable  in  their 
own  capacities.  Ill*  279 

A  trust  estate  was  decreed  to  be  sold 
for  the  paymeut  of  debts  and  legacies, 
and  to  be  sold  to  the  best  purchaser. 
A,  articles  to  buy  the  estate  of  the 
trustees,  and  brings  a  bill  to  compel 
them  to  perform  the  contract.  The 
trustees  by  their  answer  disclose  the 
matter;  the  court  will  make  no  new 
decree,  but  leave  the  former  decree 
to  be  pursued.  III.  282 


Agreement  parol^  Statute  ofFrauii 
and  Perjuries. 

An  agreement  made  by  the  husband  be- 
fore marriage,  without  writing,  that 
the  wife's  estate  should  be  all  of  it 
enjoyed  by  her  to  her  separate  use,  ii 
within  the  statute  of  frauds.     I.  61S 

One  alters  a  draught  with  his  own  hand, 
this  is  not  a  signing  to  take  it  out  of 
the  statute  of  frauds,  though  the  seller 
afterwards  executes  the  conveyance 
and  (the  estate  being  in  Middleiei) 
causes  it  to  be  registered.  1. 770 

A  letter  from  a  father  to  his  daughter, 
by  which  he  agrees  to  give  her  3000^ 
portion,  and  this  not  shewn  to  the 
man  who  afterwards  marries  her,  does 
not  take  the  promise  out  of  the  statute 
of  frauds.  II.  65 

The  Judges  equally  divided  on  this 
question,  whether  a  contract  for  stock 
be  within  the  statute  of  frauds,  which 
mentions  goods,  wares,  and  merchan- 
dizes, so  as  to  require  the  contract  to 
be  in  writing,  or  earnest  money  to  be 
paid.  II.  308 

Agreement  underhand. 

The  father  covenants  to  settle  an  estate 
on  the  marriage  of  his  son,  who  pri- 
vately agrees  to  pay  so  much  out  of 
it  to  the  father ;  the  heir  being  in 
such  case  under  the  awe  of  his  parent, 
and  supposed  not  to  act  freely,  eqaitj 
will  relieve  against  this  private  agree- 
ment. I.  n\ 

A  son  on  his  marriage  is  to  have  SOOOL 
portion  with  his  wife,  and  privately 
and  without  notice  to  his  parents, 
who  treated  for  the  marriage,  gives  a 
bond  to  the  wife^s  father  to  pay  back 
1000/.  of  the  portion  seven  years 
afterwards  ;  this  bond  void  in  equity, 
and  will  not  be  made  better  by  being 
assigned  to  creditors.  1. 496 

If  on  the  consent  of  a  wife  and  her 
trustees,  and  in  order  to  a  composi- 
tion with  the  husband's  creditors,  the 
court  orders  part  of  the  trost-money 
to  be  paid  to  the  creditors,  they  con- 
senting to  discharge  him  of  the  debts; 
any  private  notes,  &c.  taken  by  any 
of  the  creditors  for  part  of  their  debt^ 
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beyond  their  share  with  the  rest  of 
the  creditors,  will  be  set  aside. 

L768 

See  more  onder  title  Marriage  brocage 

bonds. 

Underhand  Agreement^  in  what  Case 
the  Court  refused  to  set  one  aside. 

A.  treated  for  the  marriage  of  his  son  ; 
and  in  the  settlement  on  the  son,  there 
was  ap  ower  reserved  to  the  father  to 
jointure  any  wife  whom  he  should 
marry,  in  200/.  per  annum^  paying 
1000/.  to  the  son.  The  father  treat- 
ing about  marrying  a  second  wife, 
tbe  son  agreed  with  the  second  wife's 
relations  to  release  the  1000/.,  and 
did  release  it ;  but  took  a  private 
bcmd  from  the  father  for  the  payment 
of  this  1000/.  Equity  would  not  set 
aside  this  bond,  because  it  would  be 
injurious  to  the  first  marriage,  which 
being  prior  in  time  was  to  be  pre- 
ferred. IIL  66 

Agreement  when  to  be  performed  in 
specie,  and  when  not. 

By  a  settlement  A.  is  made  tenant  for 
life,  remainder  to  the  heirs  of  his  body 
by  his  wife,  and  in  the  same  deed  A* 
covenants  not  to  suffer  a  recovery, 
bat  that  the  lands  shall  be  enjoyed 
according  to  those  limitations ;  after- 
wards A,  suffers  a  recovery  and  de- 
vises these  lands  ;  on  a  bill  brought 
for  a  specific  performance  of  the  .co- 
venant, it  was  decreed  that  the  lands 
devised  were  not  affected,  though  the 
covenant  was  good  to  bind  the  assets ; 
and  such  covenant  being  at  first  ac- 
cepted, equity  ought  not  to  vary  or 
alter  it.  I.  107 

See  also  I.  461 

A  bill  in  equity  will  not  lie  for  a  speci- 
fic performance  of  an  agreement  to 
transfer  Souths ea  stock.  I.  570 

On  a  bill  to  compel  a  performance  of 
an  agreement  for  transferring  6000/. 
York'Buildings  stock  at  71.  5s.  per 
cent,  defendant  demurred,  but  de- 
murrer over-ruled ;  for  the  case  might 
be  attended  with  such  circumstances 
as  would  make  it  just  to  decree  a 
specific   performance  of  the  parties 


own  agreement,  or  at  least  to  pay  the 
difference.  11*  304 

A  man  having  seduced  an  innocent  wo- 
man by  whom  he  has  a  bastard,  gives 
her  a  writing  obliging  himself  to  pay 
2000/.  after  his  death  for  the  par- 
chasing  an  annuity  for  the  woman  and 
child  for  their  lives  ;  the  man  dies  ; 
equity  will  compel  a  performance  of 
the  agreement.  II.  4SS 

Covenant  in  consideration  of  marriage, 
to  settle  lands  of  360/.  per  annum  on 
'  husband  and  wife  and  the  issue  male 
of  the  marriage,  remainder  to  the 
brothers  of  the  husband  ;  equity  will 
compel  a  specific  execution  of  this 
covenant,  and  not  put  the  party  to  an 
action  of  covenant,  in  the  trustee's 
name.  II.  694 

A  bill  lies  to  compel  a  specific  perform* 
ance  of  an  award,  where  the  party 
submitting  has  received  the  money^ 
in  consideration  whereof  he  is  to  con- 
vey the  estate  sued  for.  III.  187 

Where  the  husband,  for  a  valuable  con- 
sideration, covenants  that  his  wife 
shall  join  with  him  in  a  fine;  this 
court  will  enforce  a  performance  of 
such  covenant.  III.  199 

Qucere^  If  it  appears  to  be  impossible 
for  the  husband  to  procure  the  con- 
currence of  his  wife.  ibid.  (N) 

Difference  between  awards  to  pay  mo-^ 
ney,  and  to  do  any  thing  collateral ; 
and  why  a  bill  in  equity  may  be  pro- 
per only  to  compel  a  [specific]  per- 
formance of  the  latter.  IIL  190 

A  bill  in  equity  lies  not  to  compel  a  spe- 
cific performance  of  an  agreement  to 
pay  money  in  consideration  of  having 
stifled  a  prosecution  for  felony  ;  secusy 
if  to  stop  a  prosecution  at  law  for  a 
fraud.  III.  279 

Agreement  on  Marriage. 

In  marriage  articles  to  settle  lands  on 
the  husband  for  life,  remainder  to  the 
heirs  or  heirs  male  of  his  body,  a 
courtof  equity  will  decree  the  convey- 
ance to  be  made  in  strict  settlement 
according  to  the  intent  of  the  parties, 
(viz.)  to  the  husband  for  life,  re- 
mainder to  the  first  and  every  other  son 
in  tail,  &c.  and  not  direct  an  estate- 


51S 


A  TABLE  OF  THE  PRINCIPAL  MATTERS. 


tail  to  the  hiubaod,  accordiDg  to  the 
legal  operation  of  the  words.  I.  106, 

143,  391,  622. 

Articles  and  a  settlement  mentioned  to 
be  made  in  parsnance  thereof  were 
both  made  before  marriage,  bat  the 
settlement  varied  from  the  uses  in  the 
articles ;  decreed  to  go  according  to 
the  articles.  1. 123 

An  agreement  on  marriage  articles  to 
convey  to  the  hosband  a  third  part 
of  what  shall  come  to  the  father  of 
the  wife  on  the  death  of  his  lather, 
good,  and  equity  will  compel  an  exe- 
cution. II.  191 

Feme  gives  a  bond  to  her  intended  hus- 
band,  that  in  case  of  their  marriage 
she  will  convey  her  lands  to  him  in 
iee  ;  they  intermarry,  the  wife  dies 
without  Issue,  and  then  the  husband 
dies  ;  the  bond,  though  void  in  law, 
is  yet  good  evidence  of  the  agreement 
in  equity,  and  the  heir  of  the  husband 
shaM  compel  a  specific  performance 
against  the  heir  of  the  wife.    II.  243 

A  feme  infant  seised  in  fee,  on  marriage 
with  the  consent  of  her  guardians, 
covenants  in  consideration  of  a  settle- 
ment to  convey  her  inheritance  to  her 
husband ;  if  this  is  done  in  considera- 
tion of  a  competent  settlement,  equity 
will  execute  the  agreement,  though 
no  action  would  lie  at  law  to  recover 
damages.  II.  244 

Father  and  son  on  the  marriage  of  the 
son  article  to  settle  lands  on  the  in- 
tended husband  for  life,  remainder  to 
the  wife  for  life,  remainder  to  the  issue 
male  of  the  nephew,  remainder  to  the 
nephew  in  fee ;  on  the  death  of  the 
husband  and  wife  without  issue,  the 
nephew  shall  compel  a  specific  per- 
formance of  the  covenant.       II.  245 

Articles' on  marriage  to  settle  lands  on 
husband  and  wife  for  their  lives,  re- 
mainder to  the  heirs  male  of  the  body 
of  the  husband  by  the  wife,  remainder 
to  the  heirs  male  of-  the  body  of  the 
husband  by  any  other  wife,  remainder 
to  the  heirs  femfUe  of  the  body  of  the 
hasband  by  this  wife ;  a  settlement  is 
made  before  the  marriage,  and  said 
to  be  pursuant  to  the  articles,  where- 
by the  lands  are  limited  to  the  hus- 

.  iHud  for  life,  sans  waste^  and  with 
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power  to  make  leases^  remainder  to 
the  first,  &c  son  of  the  marriage  id 
tail  male,  remainder  to  the  first,  &c. 
son  of  any  other  marriage  in  tail  male, 
remainder  to  the  heirs  of  the  bodj  of 
the  husband;  there  are  issue  two 
daughters,  and  the  husband  suffers  a 
recovery,  and  devises  the  premisses  to 
his  sister ;  the  daughters  may  in  equity 
compel  the  devisee  to  convey  the  pre- 
misses to  them.  II.  349 

A  widow  of  a  freeman  of  JLoiufon,  vho 
left  children  and  died  intestate,  wis 
entitled  to  four-ninths  of  his  persooal 
estate,  and  having  by  deed  assigned 
over  her  four-ninths  for  her  separate 
use  in  case  of  marriage,  and  to  soch 
persons  as  she  should  appoint,  and 
for  want  of  such  appointment,  theo  to 
her  children ;  the  widow  intending  to 
marry  a  second  husband,  by  another 
deed,  to  which  the  husband  was  pir- 
ty,  in  consideration  of  the  intended 
marriage,  and  of  a  settlement  madeoo 
her  by  him,  recites,  that  if  she  did  not 
dispose  of  her  four-ninths,  the  hus- 
band would  be  entitled  thereto ;  tod 
then  assigns  it  over  to  trostees,  in 
trust  for  the  intended  husband  during 
their  joint  lives,  subject  to  her  con- 
trol and  disposal  by  writing,  after 
which  she  dies  without  disposing  of 
it ;  decreed  the  second  husband  is  as 
a  purchaser,  and  the  recital,  that  he 
would  be  entitled  to  it  if  the  wife 
should  not  dispose  of  it^  was  a  gift. 

II.  533 

Articles  on  marriage  to  settle  lands 
on  the  husband  and  wife  for  their 
lives,  remainder  to  the  first,  &c  son 
of  the  marriage,  remainder  to  the 
heirs  male  of  the  body  of  the  hus- 
band by  any  wife,  remainder  to  the 
heirs  of  the  body  of  the  husband  by 
the  first  wife,  remainder  to  the  hus- 
band in  fee,  with  provisions  for  the 
daughters  of  that  marriage,  if  no  son; 
the  husband  has  one  daughter  by  the 
first  wife,  suflers  a  recovery,  and  mar- 
ries a  second  wife,  taking  notice  of 
his  first  marriage  articles  in  his  se- 
cond settlement ;  he  being  tenant  in 
tail  by  the  articles  was  allowed  by  his 
recovery  to  have  barred  his  daughter 
by  ihm  first  nugrriage.  U*  k35 
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In  marriage  articles  there  Is  a  diversity 
between  a  limitation  to  the  heirs  of 
the  bodj  of  a  man,  and  to  the  heirs 
female  of  the  body  of  the  man ;  and 
Bona  more  favoured  than  daughters. 

II.  639 

One,  in  consideration  of  marriage  and 
of  600L  portion  which  he  is  to  have 
with  his  wife,  by  settlement  empowers 
his  wife  to  dispose  of  200/.  by  her 
will ;  they  live  together  fifteen  years, 
the  wife  gives  the  200/.  away  by  her 
will ;  the  husband,  at  this  distance  of 
time,  shall  not  be  admitted  to  say  he 
had  not  6Q0L  with  his  wife,  but  shall 
pay  the  money.  II.  618 

A  settlement  or  jointure  on  a  marriage, 
though  made  very  unequally  and  in  fa- 
vour of  the  wife,  will  not  be  set  aside 
in  equity,  for  that  the  court  cannot 
put  the  wife  in  statu  quo,       II.  619 

By  marriage  articles  money  is  agreed  to 
be  iovested  in  a  purchase,  and  settled 
on  ^.  in  tail,  remainder  to  ^«  in  fee. 
ji.  has  neither  wife  nor  issue,  and 
might  by  a  fine  only  dispose  of  the 
lands  if  settled ;  yet  the  court  (the 
Lord  King)  would  not  order  the  mo- 
ney to  be  paid  to  Jf» ;  ^  fortiori  he 
would  not,  if  there  were  either  wife 
€Nr  issue.  III.  13 

But  note  :   This  appears  to  be  contrary 

to  the  optoion  of  the  Lord  Maccles' 

Jieldy  and  also  to  the  present  practice. 

III.  14  (N) 

^.  covenanted  on  his  marriage  to  lay 
out  3000/.  in  the  purchase  of  land, 
and  to  settle  it  on  himself  in  tail, 
remainder  to  B,     A,  purchased  the 

.  manor  of  D.  with  this  3000/.,  and 
never  settled  it,  but  suffered  a  reco- 
very thereof ;  as  the  covenant  was  a 
lien  on  the  land,  so  the  recovery  suf- 
fered thereof  discharged  the  lien,  and 
barred  B.  of  the  benefit  of  the  cove- 
nant and  the  remainder.        IIL  171 

The  father  tenant  for  life,  remainder 
to  the  son  in  tail,  with  remainder 
over.  The  son  is  an  infant,  and  on  an 
advantageous  match  being  proposed 
for  the  sou,  the  father  and  infant  son 
join  in  marriage  articles,  and  the 
fether  only  covenants,  that  within  a 
year  after  the  son's  coming  of  age, 
the  father  and  son  will  join  in  a  fine 
and  recovery  of  the  family  estate  to  se- 


veral uses.  The  iafiBuit  soe  sei^  the 
deed,  and  within  a  year  after  he 
comes  of  age,  joins  with  his  fiither  in 
a  fine  and  recovery,  but  no  deed  to 
lead  the  uses  is  to  be  found  ;  the  i^ 
fiint  son^s  sealing  these  articles  not 
sufiicient  to  declare  the  uses  of  the 
fine  and  recovery.  III.  306 

Sir  P.  T.  tenant  for  life,  remainder  to 
his  son  A.  T*  for  life,  remainder  to 
kis  first,  &C.  son  in  tail.  Sir  P.  T. 
by  indenture  tHpartUt  between  him- 
self, his  son  JL  and  J.  S.  covenanta  to 
levy  a  fine  of  the  premises,  but  R. 
the  son  only  sealed  the  deed  without 
joining  in  any  coveniaiit ;  this  no  sur- 
render, nor  release ;  nor  oonseqnently 
any  destruction  of  the  oooAingent  re- 
mainder to  the  first,  ftc«  son  of  R. 

IIL  SIO  (N) 

1500/.  in  the  hands  of  the  wile's 
trustees,  and  bOOL  in  the  hnsband's 
hands,  is  covenanted  to  be  laid  out 
in  bmd,  and  settled  on  tl)e  husband 
for  life,  remainder  to  the  wife  for 
life,  remainder  to  the  first,  Ac  son, 
remainder  to  the  daughters,  remain- 
der in  fee  to  the  husband.  They 
have  Issue  a  daughter,  the  husband 
dies,  soon  after  which  the  daughter 
dies  before  the  purchase  made,  and 
then  the  wife  dies ;  the  money  shall, 
as  land,  go  to  the  heir  of  the  hus- 
band. III.  316 

So  money  articled  on  marriage  to  be 
laid  out  in  land,  and  settled,  shall 
go  as  land,  though  the  wife  be  dead 
without  issue.  III.  317 

Money  articled  on  marriage  to  be  laid 
out  in  land,  and  settled,  is  not  assets 
even  at  law.  ibid. 

Money,  part  of  which  is  the  husband's, 
and  other  part  the  wife's,  is,  on  mar- 
riage, to  be  laid  out  in  land,  and  set- 
tled to  the  husband  for  Hfe,  remainder 
to  the  wife  for  life,  remainder  to  the 
heirs  of  their  two  bodies,  and  the  uses 
go  no  further ;  the  heir  of  the  hus- 
band shall  have  the  whole.  ibid. 

Where  money  is,  on  a  marriage,  to  be 
laid  out  in  a  purchase,  and  settled  to 
the  common  uses  in  a  marriage  settle- 
ment, adding  a  clause,  that  the  pur- 
chase shall  be  made  with  the  consent 
of  the  husband  and  wife ;  it  makes 
no  diversity,  though  no  (bossisttt  wnt 
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gWen  to  any  purchase  made  during 
the  life  of  the  husband  and  wife :  for 
Still  the  money  shall  be  taken  as  land. 

IIL  218 

Money  articled  to  be  laid  out  in  lands, 
and  settled  on  husband  and  wife  and 
issue,  remainder  in  fee  to  the  hus- 
band, will  pass  by  the  devise  of  a 
real  estate,  though  the  money  was 
never  laid  out.  III.  221 

Articles  on  marriage,  whereby  money 
is  agreed  to  be  laid  out  in  land,  and 
settled,  in  default  of  issue  male  of 
the  marriage,  on  the  husband's  bro- 
ther, shall,  if  the  husband  dies  with- 
out issue  male,  and  leaving  only 
daughters,  be  performed  in  ftivour  of 
the  brother,  though  they  were  volun- 
tary, and  though  the  husband  might 
hate  barred  such  remainder.  III.  223 

See  Agreement  voluntary^  post. 

A.  covenants  for  himself  and  his  heirs, 
that  he  will  purchase  lands,  and  set- 
tle the  same  on  himself  for  life,  re- 
mainder to  his  wife  for  life,  re- 
mainder to  himself  in  fee ;  equity 
will  compel  the  executor  to  lay  out 
the  money,  though  the  heir  is  both 
debtor  and  creditor.  III.  224 

30,000/.  is  covenanted  to  be  laid  out 
in  land ;  the  money  need  not  be  laid 
out  altogether  in  one  purchase,  but 
if  laid  out  at  several  times,  it  is  suffi- 
cient. III.  228 

A  freeman  of  London  compounds  with 
his  wife  for  her  customary  part  before 
marriage  ;  it  shall  be  taken  as  if  no 
wife,  and  the  husband  shall  have  one 
half  of  the  personal  estate  in  his  own 
power^  the  children  the  other  half. 

III.  320 

Agreement  voluntary. 

Any  voluntary  bond  is  good  Against  the 
executor,  though  to  be  postponed  to 
a  simple  contract  debt.  III.  222 

Articles  on  marriage,  whereby  money 
is  agreed  to  be  laid  out  in  land,  and 
settled,  in  default  of  issue  male  of  the 
marriage,  on  the  husband's  brother, 
shall,  if  the  husband  dies  without  is- 
'  sue  male,  and  leaving  only  daughters, 
be  performed  in  favour  of  the  bro- 
ther, though  they  were  voluntary. 

III.  223 

An  husband  voluntarily,  axid  after  mar- 


riage, permits  the  wife,  for  b«r  u^ 
parate  use,  to  make  profit  of  alt 
butter,  eggs,  pigs,  poultry,  &c.  be- 
yond what  is  used  in  the  family ;  oat 
of  whieh  the  wife  saves  \QOL  which 
the  husband  borrows,  and  dies ;  the 
court  will  alfotv  of  this  agreement  \ff 
encourage  the  wife's  frugality ;  and 
the  wife  shall  come  in  as  creditor  for 
the  100/.  especially  there  being  no 
deficiency  of  assets  to  pay  debts. 

IIL  337 

A.  having  a  wife  who  lived  separate 
from  him^  afterwards  courted  and 
married  another  woman  who  knew 
nothing  of  the  former  wife's  being 
alive  ;  but  it  being  discovered  to  the 
second  wife  that  the  former  was  alife, 
A.  in  order  to  prevail  with  the  second 
wife  to  stay  with  him,  some  years 
afterwards  gave  a  bond  to  a  trustee 
of  the  second  wife  to  leave  her  1000/r 
at  his  death,  and  died,  not  leaving 
assets  to  pay  hit  simple  contract  debts; 
if  this  bond  had  been  given  immedi- 
ately after  the  discovery,  and  tbej 
had  parted  thereupon,  it  had  been 
good  ;  whereas  being  given  on  the 
afore-mentioned  consideration,  it  was 
worse  than  voluntary,  and  decreed 
to  be  postponed  to  all  the  simple 
contract  debts.  III.  339 

And  see  title  Voluntart. 

AMBASSADOR. 
See  Privilege. 

AMENDMENT, 

On  a  bill  brought  by  the  next  of  kin  of 
the  testator  against  an  executor  for  an 
account  of  the  surplus,  the  executor 
answered  and  waived  the  benefit  of 
the  surplus,  by  mistake  of  the  hw  in 
that  point ;  and  though  he  afterwards 
proved  it  to  have  been  the  testator's 
intent  that  he  should  have  the  sar- 
plus,  yet  denied  to  amend  his  an- 
swer. I.  300 

Where  a  bill  wants  proper  parties,  it  is 
in  the  power  of  the  court  to  dismiss 
the  bill  without  prejudice,  or  to  give 
leave  to  amend  on  payment  of  costs. 

1.428 

On  a  demurrer  to  a  bill,  if  the  demurrer 
be  allowed,  the  plaintiff  may  amend 
hisbiU.     Qu.  11.300 
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iginal  bill  is  to  be  first  answered : 
f  the  plaintiff,  after  his  cross  bill 
f  amend  his  bill,  he  loses  his 
itj.  II.  436 

wer  amended  after  hearing  and 
ee,  on  affidavit  of  the  solicitor 
his  clerk  that  the  mistake  was 
igrossing  the  answer  from  the 
ght,  and  the  draught  prodaced. 

II.  427 
osition  of  a  witness   amended 
publication.  II.  646 

s  arising  after  filing  the  bill  maj 
tiarged  bj  way  of  amendment  as 
as  supplement  III.  351 

of  error  in  no  case  amendable, 
why.  III.  316  (N) 

ANNUITY. 

an  annuity  is  payable  half- 
:y,  (viz.)  at  Lady^day  and  jAfi- 
Imas^  and  the  annuitant  dies  on 
ioelmas'-day,  but  after  sun-set, 
executors  shall  have  the  half- 
's arrear  of  such  annuity.  I.  179 
|uer  annuities  mortgaged  may  be 
upon  notice  without  a  foreclo- 

1.261 

the  arrears  of  an  annuity  or 
charge  shall  carry  interest,  and 
what  time.  I.  641 

Tises  an  house  to  his  cousin,  di- 
ng that  an  annuity  of  1200/.  per 
?m  shall  be  paid  to  her,  and  that 
•hall  maintain  her  son  there ;  the 
chooses  to  go  from  her,  still  the 
n  shall  have  her  annuity  in  the 

manner  as  if  the  son  had  died. 

L604 
''  will  gives  an  annuity  out  of  his 
)nal  estate  ;  if  the  executor  has 
ehaved  himself,  the  court  will  or- 
lart  of  the  personal  estate  to  be  set 

to  secure  this  annuity.  II.  163 
•vises  that  his  executors  shall  sell 
and$i,  and  invest  the  money  in 
basing  an  annuity  for  J.  £,  the 
tor  dies  ;  and  the  annuitant  dies 
r  months  after  the  testator,  yet  the 
nistrator  of  the  annuitant  shall 
»el  a  sale,  and  shall  have  the 
(y  arising  therefrom,  and  also  the 

and  profits  till  sale.  II.  309 
raity  settled  by  a  father  upon  a 

to  commence  after  the  father's 


death,  is  an  advancement  pro  tanto^ 
and  must  be  brought  into  hotchpot. 

II.  442 

I  devise  \0OL  per  annum  to  my  son  A, 
and  his  wife  for  their  respective  lives, 
tOL  whereof  to  be  paid  to  the  wife 
for  the  support  of  herself  and  daugh- 
ter, the  remaining  40/.  to  my  son: 
the  son  dies,  his  wife  shall  have  the 
whole  100/.  per  annum.       III.  121 

One  in  satisfaction  of  a  widow^s  do^er 
mortgaged  lands  on  condition  to  pay 
her  20/.  per  annum  ;  this  being  an 
annual  payment  secured  by  land,  was 
held  liable  to  answer  taxes  as  the 
land  paid ;  but  the  court  refused  to 
make  the  annuitant  refund  in  respect 
of  the  payments  which  she  had  re- 
ceived tax  free,  and  for  which  the 
party  paying  had  omitted  to  deduct. 

III.  128  (N) 
See  Rent. 

Where  one  by  will  charged  the  residue 
of  his  personal  estate  with  40/.  per 
annum  to  his  wife,  to  be  paid  quar- 
terly ;  the  executor  was  ordered  to 
bring  before  the  master  sufficient  in 
bonds  and  securities  to  be  set  apart  to 
answer  this  annuity.  IJ[I.  336 

ANSWER. 

In  what  particular  cases  the  answer  of 
one  defendant  shall  be  read  against 
another.  J.  300 

•  Vide  also  title  Eviokiicb. 

On  a  bill  brought  by  the  next  of  kin  of 
the  testator  against  an  executor  for  an 
account  of  the  surplus,  the  executor 
answered  and  waived  the  benefit  of 
the  surplus  by  mistake  of  the  law  in 
that  point;  and  though  he  afterwards 
proved  it  to  be  the  testator's  intent 
that  he  should  have  the  surplus,  yet 
denied  to  amend  his  answer.        ibid. 

After  a  decree  nisi  causa  against  an  in- 
fant on  such  infant's  coming  of  age, 
and  before  the  decree  made  absolute, 
he  may  put  in  a  new  answer.    I.  604 

A.  while  beyond  sea  sues  B,  at  law,  B, 
brings  his  bill  against  >4.;  the  court  will 
order,  that  service  on  A.^s  attorney 
shall  be  good  service,  but  not  that 
such  attorney  shall  put  in  an  answer 
without  oath.  I.  623 

Qu.  If  the  defendant  were  in  an  enemy's 
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ooantrj,  where  no  oommbsioii  could 
go  Co  take  the  answer.  I.  §^S 

Where  the  general  traverse  is  omitted 
at  the  end  of  the  answer,  such  answer 
is  good,  and  not  to  be  suppressed  as 
improper.  II.  87 

Where  a  defendant  insists  on  the  bene- 
fit of  the  statute  of  limkaitioiis  bj  way 
of  answer,  he  shall  at  the  hearing 
hare  the  like  benefit  as  if  be  had 
pleaded  it  II.  145 

On  an  answer's  being  reported  not 
scandalous  or  impertinent,  if  the  plain- 
tifi^  except  to  the  report,  he  must  shew 
specially  wherein  it  is  acandalons  or 
impertinent.  II.  181 

After  the  defendant  has  answered  the 
bill,  he  cannot  refer  it  ^r  scandal. 

ir.  311 

Regularly  the  answer  of  a  feme  covert, 
if  separate,  ought  to  have  an  order  to 
warrant  it :  but  if  the  feme  covert's 
separate  answer  be  pot  in  without  an 
order,  and  the  same  be  a  fair  honest 
answer,  and  deliberately  pnt  in  with 
the  consent  of  the  husband,  and  the 
pkrntiff  accepts  of  it,  and  replies, 
the  court  will  not,  at  the  motion  of 
Aie  wife  or  of  her  executors,  set  it 
aside.  II.  371 

A  feme  covert  cannot  bind  herself  by 
her  answer,  much  less  her  husband, 
as  to  her  inheritance.  11.  451 

Upon  a  decree  against  an  infant,  unless 
cause,  within  six  months  after  he 
comes  to  age,  the  infant  may  answer 
anew.  II.  401 

A  copyholder  in  fee  by  will  charges  his 
lands  with  his  debts ;  the  lands  being 
in  Engkmdy  and  the  heir  an  infant  in 
ScotioMd^  the  creditors  bring  a  bill  to 
have  their  debts  paid  out  of  the  copy- 
hold premises;  whereupon  the  heir 
appears,  and  there  is  an  attachment 
.for  want  of  an  answer;  but  the  heir 
being  an  infant,  the  next  step  is  to 
bring  up  the  body ;  the  heir  being 
in  JScoUimd^  and  out  of  the  reach  of 
the  process  of  the  court,  the  plaintiff 
canaot  bring  up  the  body ;  the  infant 
shall  answer  by  a  certain  time,  or 
shew  cause  why  a  receiver  should  not 
be  appointed.  II.  409 

An  answer  amended  after  hearing  and 
decree  on  affidavit  of. the  aolicitor  and 


his  clerk,  that  the  mistake  was  in  xi- 
grossing  the  answte'feom  the  draughty 
and  the  draught  produced.  II.  437 
On  time  given  to  answer,  the  defendant 
may  put  in  a  plea,  fer  that  is  as  in 
answer,  and  on  oadi,  bat  cannot  put 
in  a  demurrer.  II.  464 

If  time  be  given  for  a  defenteit  to  an- 
swer, thoogfa  after  seqoestratioD,  and 
though  the  answer  be  reported  insaf- 
ficient,  yet  the  bill  shall  not  be  takien 
pro  confesso.  11.  £56 

A  defendant  cannot  denmr  and  ausirer 
to  the  tame  part  of  the  bill^fer  thean- 
swer  over-rules  ^edmuurrer.  111.  80 
Where  the  plaintiff  sues  both  at  law  aad 
in  equity  for  the  same  thiogy  he  will 
be  put  to  make  his  election  in  which 
court  he  will  proceed  ;  but  need  not 
however  make  such  election,  till  the 
defendant  has  answered.         III.  90 
One  through  great  age  being  deprifed 
of  his  memory,  and  become  aliiost 
non  compos  mentis^  was  admitted  to 
answer  by  his  guardian,  in  regard  the 
matter  in  question  was  but  siaall :  but 
had  the  value  been  considerable,  the 
regular  way  had  been  to  have  taken 
out  a  commission  of  lunacy,  and  haw 
got  a  committee  assigned.  III.111(N} 
An  infant's  answer  cannot  be  given  in 
evidence  against  him,  because  it  h 
not  the  answer  of  the  infent,  but  of 
the  guardian,  who  is  sworn,  and  not 
the  infant.  III.  W 

But  where  a  defendant  put  in  an  answer 
to  a  bill  brought  by  an  infant,  who 
did  not  reply  to  it,  in  such  case  the 
answer  was  taken  to  be  true,  in  re- 
gard the  defendant,  fer  want  of  a 
replication,  was  deprived  of  an  op- 
portunity of  examining  witnesses  to 
prove  his  answer ;  and  he  ought  not 
to  suffer  for  such  omission  in  the 
plaintiff.  III.  237  (N) 

Quare  idmen. 
Baron  and  feme  defendants  to  a  bill; 
the  feme  must  answer,  though  the 
answer  cannot  be  read  against  the 
husband,  but  may  (possibly)  be  read 
against  her,  if  she  sur?ives.  But  in 
no  case  is  the  feme  bound  to  answer 
a  bill  subjecting  her  to  a  forfeitnre, 
though  the  husband  has  submitted  t? 
answer.  III.  !^8 
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iBmliiit  pleaded  to  the  wfiole 
nd  on  aj^ng  the  plea,  it  wu 
d  to  stand  for  an  answer,  with- 
ling  one  way  or  other,  whether 
lintifT  might  except;  the  pUa- 
:  allowed  to  except,  for  that  by 
wer  was  meant  a  anffident  us- 
an  insufficient  answer  being  as 
III.  23S 
:  answer  of  one  defendant  can- 
read  against  another. 

III.  SlI  (N) 
corporation  aggregate  are  de- 
.tg,  they  are  not  liable  to  a  pro- 
in  for  perjory,  though  their  an- 
«  never  so  false.  III.  SIO 

lant  uot  bound  to  answer  what 
I  to  accuse  himof  mainteiWRce, 
baying  patented  rlgbU  within 
8.  cop.  9.  III.  876 

APPEAL. 
plaintiff's  petition  to  re-hear, 
ise  is  open  as  to  the  whole  oud 
port  of  it  with  reapect  to  the 
«nt;  while  as  to  the  plaintiff 
Mn  only  with  regard  to  those 
which  are  complained  of  in  the 
n.  I.  300 

g  in  a  grant  from  the  crown  oan 
e  a  subject  of  his  right  to  ap- 
mnch  less  if  the  grunt  be  silent 
particular.  1. 329 

!al  lies  from  a  decree  in  the 
f  Man  to  the  King  in  council. 
ibid. 
al  from  decrees  made  in  the 
tioDS  lies  only  to  the  King  in 
I.  II.  262 

al  lies  from  an  order  or  decree 
Lord  Chancellor  or  Lord  Keeper 
og  idiots  or  lunatics,  but  only 
King  in  council.  III.  108.  (N) 
s  see  the  RetokUion  of  the 
■  ofhordi  on  that  Point. 
ement  was  signed  by  the  par- 
id  by  consent  made  an  order  of 
to  submit  to  such  decree  as 
be  made,  and  neither  party  to 
an  appeal;  yet  the  cause  al- 
to here-heard.  IU.342 

AFPBARAIVCE. 

:  for  appearing  gratit  implies 


that  the  defendant  shall  pray  no  day 
over.  XI.  SOB 

APPOINTMENT. 

An  appointment  of  an  armuity  to  be 
paid  out  of  an  office,  if  TOlnotary,  is 
counteraandable.  I.  101 

A  trast  of  lands  is  limited  to  A.  his 
hein  and  assigns,  or  to  nich  as  he  or 
they  shall  appoint;  A.  devises  these 
lands  by  a  will  attested  but  by  two 
witnesses ;  the  will  void,  and  shaB  not 
operate  as  an  appohitment.  II.  S68 
And  see  Deed^  Power- 

APPORTIONMENT. 

The  coort  will  apportioD  interost  a»  a 
mortgage.  II.  ITS 

By  a  marriage  settlement  maintenance 
for  danghtesit  Is  made  payable  half- 
yeeirly  at  La^-dt^  and  Mickaelmas, 
untjl  the  portieas  become  payable, 
which  is  at  eighteen  or  narriage;  a 
danghter  attained  ber  age  ol  eighteen 
thelOthof ^uguff/  decreadtottM^ 
her  maintenance  pro  ratAi  from  the 
last  Ladg-dag  til)  the  time  of  her  at- 
taining eighteen.  IL  6(n- 

Aod  see  Atkraqk>  Kbmt. 

APPRENTICE. 

Putting  out  a  child  apprentice  not  to  be 
redumed  as  a  part  of  hit  advancement. 
III.  317  (N) 
And  see  Master  lira  Sekvaht. 

ARBITRATORS. 

See  AvARo. 

ARREARS  OF  RENT. 
See  RsNTs. 

ARREST  OF  JUDGMENT. 

See  JoncMEMT. 

ARMY. 

Buying  for  a  child  a  commission  in  the 

army,  to  be  reckoned  as  part  of  his 

ndyancemoit.  111.  317  (N) 

ARTICLES. 
See  AaRESHENT. 
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ASSENT  AND  CONSENT. 

Executor  compellable  in  equity  to  give 
his  assent  to  a  legacy.  I.  287 

If  a  legacy  be  assented  to  by  the  exe- 
cutor, it  from  thenceforth  becomes  a 
legal  property.  II.  531 

Where  a  term  for  years  is  devised  to  -^., 
for  life,  remainder  to  B,^  and  the 
executor  assents  to  the  devise  to  A, 
this  is  a  good  assent  to  the  devise 
over.  III.  12 

Where  the  husband  for  a  valuable  con- 
sideration, covenants  that  his  wife 
shall  join  with  him  in  a  fine,  equity 
will  enforce  a  performance  of  the 
agreement,  on  a  presumption  that  the 
husband  has  first  gained  his  wife's 
consent  for  that 'purpose.      III.  189 

See  also  the  Note  there  subjoined. 

Where  money  is  on  a  marriage  to  be 
laid  out  in  land  with  the  consent  of 
trustees,  the  cestui/  que  trust  is  to  do 
the  first  act,  viz.  to  propose  his  pur- 
chase and  settlement,  and  the  trustees 
are  not  previously  to  consent.  IK.  214 

And  see  Legacy. 

ASSETS. 

A*  by  will  devises  land  to  trustees  and 
their  heirs,  in  trust  that  the  profits 
should  be  equally  divided  between  his 
wife  and  daughter  (the  heir  of  the 
testator)  during  the  wife's  life,  and 
after  her  death  he  devises  the  same  to 
the  use  of  his  daughter  in  tail,  with 
remainder  over ;  the  daughter  dies 
without  issue  and  intestate  during  the 
mother's  life ;  resolved  by  all  the 
judges  of  C.  B.  (to  whom  it  was  re- 
ferred out  of  Chancery)  that  the  mo- 
ther and  daughter  were  tenants  in 
common,  and  that  the  mother  should 
have  a  moiety  of  the  profits  during 
her  life ;  the  other  moiety  by  the 
statute  of  frauds  and  perjuries  to  go 
to  the  administratrix  of  the  daughter, 
and  be  assets  in  her  hands,  as  before 
that  statute  it  would  have  been  liable 
to  occupancy.  I.  34 

The  husband  borrows  money,  and  he 
with  his  wife  levies  a  fine  of  the  wife's 
lands  as  a  mortgage  for  it,  after  which 
the  husband  gives  legacies  and  chari- 
ties to  the  amount  of  his  personal 
estate,  and  dies  5  the  mortgage  shall 


be  paid  out  of  his  personal  aoseti, 
though  the  charitable  legacies  will  be 
thereby  lost  I.  364 

See  also  estates  and  interests  oftkt  uifi 
under  title  Baroic  and  Feme. 

Executors,  in  equity  as  well  as  at  bw, 
may  prefer  any  creditor  in  equal  de- 
gree, or  after  an  action  at  law  brought 
by  one  creditor,  may  confess  jadi;- 
ment  to  another.  1.395 

Where  a  feme  sole  seised  mortgages, 
and  marries  B.,  and  the  mortgage  ii 
assigned  to  B.,  who  in  the  assignmnt 
covenants  to  pay  the  money,  and  dies, 
his  personal  assets  are  not  liable  ia 
equity  to  pay  the  mortgage  mooej. 

1.348 

A  mortgage  comes  to  an  executor  who 
receives  the  money  due  thereon,  aad 
pays  it  away  to  his  testator^s  credi- 
tors; and  then  it  appears  that  the 
mortgage  has  been  already  satisfied ; 
the  executor  must  refund  though  he 
had  before  paid  the  money  awav  ia 
debts,  which  there  were  not  other- 
wise assets  to  satisfy.  I.  355 

Where  there  were  several  executors,  and 
some  of  them  admitted  assets ;  yet  an 
account  was  decreed  against  the  rest 

II.  145 

Husband  after  marriage  purchases  a  term 
to  himself  and  his  wife,  and  the  sur- 
vivor, and  the  executors,  administra- 
tors and  assigns  of  such  survivor; 
husband  assigns  the  term  in  mort- 
gage, proviso  to  be  void  on  payment 
of  the  money  by  him  or  wife,  or  the 
executors  of  him  or  wife;  provided 
also  that  the  husband,  his  executors 
or  administrators,  shall  until  defiuilt 
of  payment  quietly  enjoy;  husband 
seven  years  after  contracts  debts,  aod 
dies ;  decreed  that  this  settlement  of 
the  term  being  after  marriage,  in  the 
power  of  the  husband,  and  the  eqaitj 
of  redemption  being  reserved  to  him 
as  well  as  to  the  wife,  and  being  also 
in  the  case  of  creditors,  was  assets  to 
pay  debts.  II.  364 

An  estate  for  three  lives  granted  to  J-^ 
his  executors  and  administrators,  is  a 
personal  estate,  and  will  on  AJ*s  death 
be  liable  to  all  his  debts  by  simple 
contract,  as  a  lease  for  year^  would  be. 

11,381 
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a  copyholder  in  tail,  the  lord 
ts  the  freehold  of  the  copyhold 
m  in  fee ;  the  copyhold,  though 
led,  is  extinct,  and  assets.  III.  9 
inds  himself  and  his  heirs  by  a 
I,  and  mortgages  some  lands  of 
h  he  is  seised  in  fee  for  more  than 
ralae ;  his  heir  has  iOO/.  for  join- 
n  the  sale  of  the  premises ;  this 
•  is  not  assets.  III.  10 

»  gnxnted  to  one  tod  his  heirs  for 
)  lives  is  a  real  estate ;  and  though 
fie  statute  of  frauds  it  is  made 
[e  ^or  assets]  to  pay  debts,  it  is 

such   debts  as  bind  the  heir. 

III.  1(36 
'  articled  on  marriage  to  be  laid 
n  land,  and  settled,  is  not  assets 

at  law.  III.  217 

>stfessed  of  a  term  for  years  mort- 
s  it,  and  dies,  leaving  debts,  some 
lond,  and  others  by  simple  con- 
t;  the  equity  of  redemption  is 
table  assets,  and  shall  be  liable  to 
he  debts  equally.  III.  341 

here  a  bond  is  given  to  B,  in  trust 
4.  who  dies,  the  money  due  on 
bond  shall  be  paid  in  a  course  of 
inistration  :  so  if  there  be  a  term 
ears  to  B,  in  trust  for  A.  III.  342 
ecutor  assigns  a  term  in  trust  to 
id  the  inheritance;  the  term  is 
this  means  become  not  assets  at 

III.  330 
fowson  descending  to  an  heir  is 
assets.  III.  401 

marshalled,  and  'in  zohat  order 
Debts  are  to  be  paid* 

}  a  husband  receives  money,  which 
his  marriage  articles  was  cove- 
ted to  be  laid  out  in  land  and  set- 
,  and  afterwards  misapplies  it,  his 
ts  are  liable  to  make  good  this 
p  not  as  a  breach  of  trust,  or  as 
ley  received  and  misapplied,  but 
.  debt  by  specialty.  I.  131 

eised  in  fee  owes  debts  by  bond, 
devises  lands  to  his  heir  in  tail, 
gives  several  legacies,  after  which 
lies,  leaving  the  heir  his  executor; 
heir  with  the  personal  estate  pays 
the  bond  debts,  by  which  means 
rt  are  not  assets  to  pay  the  lega- 
i;  the  legatees  bring  their  bill, 
..  III. 


praying  to  stand  in  the  place  of  the 
bond  creditors,  and  to  be  paid  out  of 
the  land  devised  to  the  eldest  son. 

.  The  court  held  the  legatees  to  be 
without  remedy,  the  land  being  (spe- 
cifically) devised  in  tail  to  the  faeir; 
otherwise  had  the  land  descended  to 
such  heir  in  fee.        I.  201,  678,  730 

So  though  the  coart  will  marshal  the  as- 
sets in  fivour  of  a  simple  contract 
creditor  and  (generally  speaking)  in 
favoor  of  a  legatee,  yet  where  soch 
legatee  is  a  pecuniary  one,  he  will  not 
be  relieved,  by  being  permitted  to 
come  in  the  place  of  the  bond  cre- 
ditors apon*the  land  in  the  hands  of 
a  devisee  thereof.  I.  204^  678 

See  also  Specific  LEaAcr. 

A  recognizance  not  enrolled^  or  not  re- 
gularly taken,  shall  be  looked  npon  as 
a  bond,  and  paid  as  a  debt  by  spe- 
cialty. I.  336,  3410 

One  gives  legacies  by  his  will,  and  other 
legacies  by  his  o>dicil,  charging  his 
lands  only  with  the  legacies  in  the 
will ;  on  the  personal  estate's  being 
insufficient  to  pay  all  the  legacies,  the 
land  shall  be  charged  with  the  lega- 
cies in  the  will,  and  the  legacies  in 
the  codicil  be  paid  out  of  the  personal 
estate.  1. 422 

Where  one  devises  his  lands  for  pay- 
ment of  debts,  bonds  and  simple  con- 
tract debts  shall  be  paid  equally ;  but 
if  he  only  charges  his  lands  with  the 
payment  of  his  debts,  letting  them 
descend  subject  thereto,  the  bonds 
shall  be  preferred.  I.  430 

But  if  the  heir  sells  the  land  before  ac- 
tion brought,  then  both  to  be  paid 
equally.  1. 431 

If  a  creditor  by  bond,  or  other  creditor 
who  may  come  upon  the  land,  exhaust 
the  personal  estate,  a  legatee  shall 
stand  in  his  place,  and  be  paid  out  of 
the  real  estate.  II.  81 

One  by  will  gives  several  legacies,  some 
charged  on  the  real  estate,  others  not ; 
if  the  personal  estate  proves  not  suffi- 
cient to  pay  a//,  the  legacies  charged 
on  the  real  estate  shall  be  paid  there- 
out ;  or  if  they  have  been  paid  out  of 
the  personal  estate,  the  other  legacies, 
as  to  so  much,  shall  stand  in  their 
place  upon  the  land.  II.  620 
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One  allowed  the  best  purchaser  under  a 
decree,  is  ordered  to  pay  the  purchase 
money ;  this  not  a  debt  due  by  de- 
cree,  but  only  by  order  of  the  court. 

IL  621 
Where  there  is  a  decree  for  a  debt,  and 
the  defendant  dies,  such  decree  does 
not  bind  the  real  assets  descended  to 
the  heir,  as  a  judgment  does.  ibid. 
One  devises  all  his  real  estate  in  trust 
to  pay  all  his  debts ;  the  bond  credi- 
tors recover  part  of  their  debts  out  of 
the  personal  estate ;  the  simple  con- 
tract debts  shall  be  equally  paid  out 
of  the  real  estate  with  the  bond  debts, 
and  the  bond  creditors  shall  have  no- 
thing thereout,  until  the  simple  con- 
tract creditors  shall  have  received  as 
much  from  the  same,  as  shall  make 
them  equal  in  payment  with  the  bond 
creditors.  III.  323 

On  a  devise  of  lands  to  pay  debts,  a 
legatee,  whether  specific  or  pecu- 
niary, shall  be  paid  out  of  the  lands, 
if  the  simple  contract  creditors  have 
exhausted  the  personal  estate. 

ibid. 
If  one  owes  debts  by  bond,  and  devises 
his  lands  to  J.  S,  in  fee,  and  leaves 
a  specific  legacy,  and  dies,  and  the 
bond  creditor  comes  upon  the  specific 
legacy  for  payment  of  his  debts  ;  the 
specific  legatee  shall  not  stand  in  the 
place  of  the  bond  creditor  to  charge 
the  land.  III.  324 

A,  died  seised  of  some  lauds  in  fee,  and 
considerably  indebted  by  judgment 
and  simple  contract ;    and  after  the 
death  of  A,j  and  before  the  essoign 
day  of  the  next  following  term,  many 
of  the  judgment  creditors  delivered 
Jieri  facias^s  to  the  sheriff,  and  took 
the  goods  in  execution ;  here,  foras- 
much as  the  judgment  creditors  by 
relation  had  evicted  these  goods  from 
A.  in  his  lifetime,  (such  their  execu- 
tion relating  to  the  teste  of  the  writ) 
the  simple    contract  creditors   were 
held  to  be  without  remedy,  and  not 
dHowed  to  stand  in  the  place  of  the 
judgment  creditors,  and  be  paid  out 
of  the  land  in  proportion  as  they  had 
exhausted  the  personal  estate. 

III.  399,  400  (N) 
See  also  Heir,  Executor,  Personal 


Estate,    Securities,    and   Ixai- 

BRANCES. 

Assets  by  Descent  and  in  the  Hands  of 

the  Heir, 

One  seised  of  lands  in  fee  binds  himsvU 
and  his  heirs  in  a  bond,  and  dies, 
having  devised  his  lands  to  J.  S*  in 
fee ;  in  a  bill  brought  by  the  obligee 
to  subject  the  land  devised,  the  de?i- 
sor's  heir  must  be  made  a  party. 

I.  99 

One  seised  in  fee  mortgages  to  A.j  and 
afterwards  binds  himself  and  his  heirs 
to  A.  and  dies  ;  if  the  heir  comes  to 
redeem  this  mortgage,  he  must  pay 
the  bond  debt  as  well  tts  the  mort- 
gage. I.  775 

An  heir  in  action  brought  on  his  tn- 
cestor's  bond  must  be  sued  as  for  bis 
own  debt  In  the  debet  et  dettnet 

I.  776 

Sec  also  title  Mortgage,  Redemption, 
Foreclosure. 


ASSIGNMENT. 

Debts  due  io  a  feme  sole,  who  after- 
wards marries,  and  her  husband  be- 
comes a  bankrupt,  are,  though  unrt'- 
covered,  assignable  by  tlie  commis- 
sioners, by  the  4  &  5  Ann,  cap*  17. 

I.  249 

In  like  manner  debts  due  to  the  wife 
dum  sola^  though  un recovered,  an*) 
on  the  husband's  bankruptcy,  assign- 
able by  the  commissioners.  ibid* 

See  also  tit.  Bauon  and  Feme. 

A  son  on  his  marriage  is  to  have  SOOOt 
portion  with  his  wife,  and  privately 
and  without  notice  to  his  fiither  or 
mother,  who  treated  for  the  marriage, 
gives  a  bond  io  the  wife's  father  to 
pay  back  1000/.  of  the  portion  seven 
years  afterwards ;  and  the  obligee  as- 
signs the  bond  to  a  creditor;  the 
bond  being  void  in  equity,  such  as- 
signment shall  not  make  it  good. 

I.  490 

See  also  Marriage  brocage  bonds. 

One  having  a  bond  receives  the  money 

due  upon  it,  and  afterwards  assigns  it 

for  a  valuable  coDsideratioa  as  um- 
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to  another,  a  purchaser  can 
lo  avail  of  this  bond.  I.  497 
>e  in  remainder  of  a  term  arti- 
or  a  valuable  consideration  to 
,  this  is  a  good  assignment  in 
r,  and  the  devisee  in  remainder 
erwards  bat  a  trustee  for  the 
aser.  I.  574 

Possibility,  Will. 
in  action,  though  not  assign- 
t  law,  jet  is  so  in  equity,  where 
isband  maj  assign  it  alone,  as  he 
Bj  other  part  of  the  wife's  per- 
estate ;  so  may  a  contingent  in- 
which  the  husband  has  in  right 
I  wife,  or  a  possibility  of  a  term, 
i  though  not  good  strictly  by 
^f  assignment,  yet  will  operate  as 
:reement,  where  for  a  valuable 
leration.  II.  608 

igent  interest,  and  which  may 
•leased  by  the  bankrupt,  ^is  as- 
ale  by  the  commissioners. 

III.  132 
Bankrupt. 

possessed  of  a  chose  en  action  in 
vn  right,  may  assign  it,  though 
>at  any  consideration.  III.  190 
on  possessed  of  a  chose  en  action 
;ht  of  his  wife,  cannot  assign  it 
I  for  a  valuable  consideration, 
ret  he  may  release  it.  ibid. 

vife  has  a  judgment,  and  it  is 
ded  upon  an  elegit,  the  husband 
issign  it  without  a  consideration ; 
&  judgment  be  given  in  trust  for 
le  sole,  who  marries,  and  by 
nt  of  her  trustees,  is  in  possession 
e  land  extended,  the  husband 
issign  over  the  extended  interest; 
>y  the  same  reason,  if  the  feme 
decree  to  hold  and  enjoy  lands 
a  debt  due  to  her  is  paid,  and 
I  in  possession  of  the  land  under 
lecree,  and  marries ;  the  husband 
assign  it  without  any  cousider- 
;  for  it  is  in  nature  of  an  extent 

III.  200 
imon  law  if  a  man  had  granted 
tioA.  his  executors  and  assign?, 
ig  the  life  of  B.,  and  afterwards 
jantee  had  died  leaving  an  exe- 
'  but  no  assignee ;  the  executor 
[d  not  have  had  the  rent,  in  re- 
it  being  a  freehold^  the  same 


could  not  descend  to  an  executor:, 
but  this  is  helped  by  the  statute  of 
frauds.  IIL  264  (N) 

Where  the  thing  assigned  is  only  a 
chose  en  action,  though  the  assign- 
ment be  without  notice,  yet  as  no 
legal  estate  passes,  qui  prior  est  in 
tempore,  potior  est  in  jure  J"  III.  308 

If  there  are  two  executors,  who  are  also 
residuary  legatees,  and  one  of  them 
for  a  valuable  consideration  assigns 
part  of  his  residuum  to  A.,  and  after- 
wards for  a  valuable  consideration  as- 
signs his  whole  residuum  to  the  other, 
executor,  if  both  are  but  choses  en  ac^ 
tion,  the  first  must  take  place,     ibid. 

ATTACHMENT. 

See  Process. 

ATTAINDER. 

An  attainder  of  major-general  T%omas 
Gordon,,  laird  of  Auchintoule,  will 
not  extend  to  attaint  the  party,  if  his 
name  be  Alexander  and  not  Thomas, 
though  the  rest  of  the  description 
agree.  I.  612 

Guardians  are  recommended  by  will  to 
act  with  the  advice  of  J.  S.,  and  J.S. 
is  afterwards  attainted,  this  superin- 
tendency  devolves  upon  the  great 
seal.  I.  706 

And  see  Felony  and  Outlawry. 

ATTORNEY  AND  SOLICITOR. 

A.  being  beyond  sea,  sues  B.  at  law,  B. 
brings  a  bill  in  equity  against  A. 
Court  will  order  that  service  on  the 
defendant's  attorney  at  law  shall  be 
good  service,  but  not  that  such  at- 
torney shall  put  in  an  answer  for  him 
without  oath.  I.  523 

So  if  there  had  been  a  general  letter  of 
attorney  to  appear  in  and  defend  suits, 
the  court  would  have  ordered  such 
attorney  to  appear  for  the  principal, 
and  that  service  on  him  should  be 
good  service.  ibid. 

Upon  the  attorney's  or  solicitor's  ap- 
pearing to  be  guilty  of  a  gross  neg- 
lect, the  court  will  order  him  to  pay 
the  costs.  I.  593 
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A  ooantrj  client  employs  an  attoraej  or 
solicitor  in  the  country  in  a  cause  in 
chancery;  the  solicitor  employs  a 
clerk  in  chancery ;  the  client  in  the 
country  pays  his  solicitor,  but  the 
clerk  in  chancery  is  unpaid ;  the  client 
not  1>ound  to  pay  the  clerk  in  chan- 
cery :  but  if  the  latter  has  any  papers 
in  his  hands,  he  may  retain  them. 

II.  460 

Notice  of  DMtion  given  by  one  not  al- 
lowed to  act  as  solicitor,  not  good. 

IIL  104 

An  attorney  for  and  on  behalf  of  his 
dient  the  defendant  promises  to  pay 
600L  to  the  plaintiff;  this  being 
done  by  the  authority  of  the  client, 
the  attorney  is  not  liable,  but  only 
the  client;  secus^  if  the  attorney  had 
no  authority  from  his  client  to  make 
this  engagement.  III.  277 

ATTORNMENT. 

A  corporation  aggregate  could  not  at 
common  law  make  an  attornment 
without  deed,  neither  coyld  such  at- 
tornment be  on  a  condition  subse- 
quent. III.  426 

Attornment  taken  away  by  4  &  6  Ann, 
ctip*  16.  sed,  9.  ibid. 

AVERAGE  AND  CONTRIBU- 

TION. 

One  seised  in  fee  of  some  lands,  and 

{)osse88ed  of  leases  for  years  of  other 
ands,  devises  the  fee  to  ^.,  and  the 
leases  to  B.,  and  dies  indebted  by 
bond ;  on  a  deficiency  of  assets  both 
the  devisees  shall  contribute  in  pro- 
portion to  the  value  of  the  respective 
devised  premises  towards  payment  of 
the  bond  debts :  but  if  the  devise  had 
been  to  ji,  of  all  the  rest  of  the  testa- 
tor's estate^  then  A.  should  have  paid 
the  debts.  I.  403 

One  seised  in  fee  of  the  manors  of  A. 
and  B.J  mortgages  A.  for  4000/.  and 
by  will  charges  all  his  real  estate  with 
the  payment  of  his  debts,  and  de- 
vises A.  to  Cj  and  B.  to  D.,  and  dies; 
the  devisee  of  A.  shall  compel  the  de- 
visee of  B.  to  contribute  to  pay  the 
mortgage  on  A-i  but  if  the  will  proves 
void,  then  no  contribution.      I.  505 


One  by  will  charges  all  bis  woHdlj  es- 
tate with  his  debts,  and  dies  seised  of 
freehold  and  copyhold  estates,  which 
he  particularly  disposes  of  by  his  will; 
the  copyhold,  though  not  surrendered 
to  the  use  of  the  will,  shall  yet  be  tp- 
plied  to  the  payment  of  the  debts 
pari  passu  with  the  freehold.  III.  96 

If  I  charge  all  my  lands  with  payraeot 
of  my  debts,  and  devise  part  to  J. 
and  other  part  to  B.,  &c.  the  credi- 
tors cannot  be  paid  out  of  the  lands 
till  the  master  has  certified  what  the 
proportion  is,  which  each  devisee  ii 
to  contribute :  but  if  the  master  cer- 
tifies that  the  debts  will  exhaust  the 
whole  real  estate,  then  the  creditors 
may  proceed  against  any  one  devisee 
for  the  whole.  III.  98 

One  dies  indebted  by  bond,  and  sdted 
in  fee  of  divers  lands,  part  of  wbieh 
he  devises  to  J.  S>.,  and  the  other  pirt 
he  devises  to  his  heir  at  law ;  thoigii 
this  latter  devise  is  void,  (as  to  the 
purpose  of  making  tbe  beir  tak« 
otherwise  than  by  descent,)  yet  it 
shews  the  testator's  intent  that  the 
heir  should  have  this  land;  aod 
therefore  (as  it  seems)  the  land  ^ 
vised  to  J.  S.y  and  the  other  lands  de- 
vised to  the  heir  at  law,  shall  eoo- 
tribute  in  proportion  to  pay  the  bood 
debts.  III«  367  (N) 

Lease  of  a  coal-mine,  reserving  rest^ 
A.  the  lessee  declares  hiuiself  atrastee 
for  five  persons,  to.each  a  fifth.  Tbe 
five  partners  enter  upon,  work  ud 
take  the  profits  of  the  mine,  which 
afterwards  becomes  unprofitable,  and 
the  lessee  insolvent;  decreed  that 
the  cestui/  que  (rusts  should  contn- 
bute  each  one-fifth  towards  satisfying 
the  plaintiff  the  arrears  of  rent  that 
had  incurred  during  the  time  they 
had  concerned  themselves  in  taking 
the  profits.  III.  404  (N) 

AUTHORITY. 

Where  a  bare  authority  is  given  to  tvoj 
it  will  not  survive  without  expre« 
words  for  that  purpose.   II.  103, 6^ 

A  corporation  aggregate  cannot  withoot 
deed  authorize  or  empower  a  third 
person  to  seize  goods  for  their  lueis 
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,  nor  to  eater  for  a  condition 
III.  434, 4se 

AWARD. 

enant  for  life  of  a  bouse,  re- 
to  her  six  daughters  ia  fee ; 
her  and  J.  S.  submit  to  an 
vchlog  the  title  to  this  honse ; 
on  the  arbitrators  award,  that 
lershoald  procare  the  daugh- 
)in  in  a  convejance  thereof: 
;hters  are  married,  and  one 
ving  an  infant  heir;  J,  S- 
bill  against  the  mother  and 
"s  and  their  husbands,  and 
(hters  being  examined  in  a 
anse,  sa;  they  are  willing  to 
they  are  not  boand  toaching 
to  the  freehold  and  inherit- 
II.  460 
to  compel  a  specific  perform- 
in  award  to  convey  an  estate, 
he  party  submitting  has  re- 
lie  money,  in  consideratioD  of 
e  is  to  convey  the  estate  sued 

III.  )87 
between  awards  to  pay  mo- 
1  to  do  any  thing  collateral; 
'  a  bill  in  equity  may  be  pro- 
to  compel  a  performance  of 
r.  III.  lOO 

■rard  made,  it  is  too  lato  to 
the  submission  so  as  to  make 
rithiatheactof  g&  10^.3. 

III.  361 
nbmitting  to  an  award,  de- 
e  arbitrator  to  defer  making 
d  until  he  should  satisfy  him 
ne  things  which  the  arbitrator 
be  against  him:  though  this 
lin  two  or  three  days  before 
>  for  making  the  award  was 
the  request  not  being  com- 
ith,  the  award  was  held  ill. 
ibid. 


B. 
BAIL. 

bail  pending  a  writ  of  error 
ament  is  a  contempt  and 
of  privilege.  I.  6SS 


A  Ne  exeat  regnum  ought  not  to  be 
granted  where  the  demand  is  entirely 
at  law;  for  there  the  plaintiff  ha< 
bail,  and  he  ought  not  to  have  double 
baO,  both  at  law  and  in  equity. 

lU.  314 

See  alto  the  note,  ■  ibid. 

And  see  Sukxtt. 

BANK  OF  ENGLAND  AND 
BANK  NOTES. 

One  with  temon  juice  takei  ont  n  r^ 
ceipt  written  on  the  inside  of  ft  bank 
noto,  but  called  an  indoftement;  this 
held  to  be  rasing  an  iadortement 
widiin  the  8  &  g  fT.  3.  ct^.  IB.  teU. 
3S.,  and  to  be  felony  witfaout  clei^* 
IIL  419 

BANKRUPT. 

A  creditor  by  statute  of  /.£.,  if  /.  B. 
becomes  bankrupt,  and  the  ilatnto  be 
not  sued  and  executed  before  the 
bankruptcy,  should  come  in  only  pro 
rtd&,  though  there  were  lands  in  fee 
bound  by  the  statote.  I.  B2 

A.  lends  money  to  S.  and  C.  on  bondj 
B.  becomes  bankrupt,  and  his  estoto 
is  aasinied  by  the  commissioners.  A, 
6ues  C.  and  takes  him  in  execution 
on  a  ea'  ta',  and  afterwards  consents 
to  his  escape ;  yet  A.  shall  come  in  as 
a  creditor  of  U.  the  l»nkrupt  for  a 
moiety  of  his  remaining  debt.  I;  337 

The  wife  dum  tola  enters  into  a  bond, 
and  then  marries,  after  which  the 
husband  becomes  a  bankrupt;  this 
debt  by  virtue  of  the  statote  of  4  &  It 
AnnKf  ct^i.  17.  IS  discharged  by  such 
bankruptcy.  I.  34& 

In  tike  manner  debts  dne  to  the  wife 
dum  tola,  though  nnrecovered,  are, 
on  the  husband's  bankmptoy,  assign- 
able by  the  commissioners.  UHd. 

See  B«noir  AND  Feme. 

The  plea  on  the  statute  of  the  4  &  5 
Anna^  relating  to  bankrupts,  and 
their  discharge,  must  cooclade  to  the 
country,  1. 268 

A  single  creditor  to  whom  100^  was 
due  from  A.  by  two  notes,  and  53/. 
part  thereof  not  yet  payable,  (before 
the  6  Geo.  2.)  sued  out  a  coBmigsioa 
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of  bankruptcj,  sach  commission  set 
aside  as  irregular.    .  I.  260 

So  also  of  a  bood,  where  the  obligee 
took  out  a  commission  before  the  day 
of  payment.  I.  610 

A*  surrenders  a  copyhold  by  way  of  sale 
or  mortgage,  but  the  surrender  is  not 
presented  as  it  ought  to  have  been, 
after  which  A.  becomes  a  bankrupt ; 
the  copyhold  is  bound  by  the  surren- 
der, and  not  liable  to  the  bankruptcy. 

I.  280 

A  bankrtipt  though  in  possession,  yet  if 
empowered  to  dispose  of  goods  in 

.  trust  for  another,  they  are  not  liable 
to  the  bankruptcy  either  in  law  or 
equity.  I.  314 

Husband  before  he  has  receiTed  the 

;  wife's  fortune  becomes  a  bankrupt, 
the  assignee  shall  not  receive  it  with- 
out making  some  provision  for  the 
wife.  I.  382 

A  possibility  of  right  belonging  to  a 
bankrupt  is  not  assignable  by  the 
commissioners.  I.  385 

Commissioners,  after  they  have  made  an 
assignment  of  the  bankrupt's  effects, 
and  given  him  his  certificate  and  dis- 
charge, cannot  make  a  subsequent  as- 
signment. I.  386 

A  feme  sole  mortgagee  in  fee  marries, 
and  the  husband  becomes  a  bankrupt, 
and  dies,  the  assignees  of  the  bank- 
rupt, and  not  the  wife,  are  entitled  to 
the  mortgage;  gecusj  if  by  articles 
before  marriage  it  was  agreed  that 
this  should  continue  to  the  wife. 

I.  458,  461 

See  title  Baron  and  Feme. 

Though  a  creditor  comes  into  a  com- 
mission of  bankruptcy,  proves  his 
debt,  and  is  prevailed  on  to  be  an  as- 
signee (being  informed  that  otherwise 

.  he  should  lose  his  debt)  yet  if  the 
bankrupt  has  no  estate,  the  creditor 

.  may  take  the  bankrupt  in  execution 
if  he  will  waive  any  benefit  of  the 
statute.  1.  560 

The  reason  of  a  creditor's  coming  in 
under  a  commission  of  bankruptcy, 
and  proving  his  debt,  may  be  to  op- 
pose the  bankrupt's  being  discharged. 

I.  562 

No  election,  in  case  of  a  creditor's  com- 
ing in  under  the  commission,  to  be 


paid  out  of  the  bankrupt's  effects,  if 
no  effects.  I.  66i 

I  Argument  of  fraud,  if  the  commission  be 
sued  out  by  the  bankrupt's  father  in  or- 
der to  discharge  the  bankrupt.  1. 563 

A  bankrupt's  wife  cannot  be  examiDed 
against  her  husband  to  prove  his 
bankruptcy,  though  by  the  statute  of 
21  Jac,  1.  she  be  made  examinable 
touching  the  discovery  of  her  has- 
band's  effects.  I.  611 

By  5  Geo.  1.  cc^,  ^.  a  bankrupt  maj 
be  examined  touching  his  own  bank- 
ruptcy. ibuL 

If  one  of  the  reasons  for  the  commit- 
ment of  a  bankrupt  be  illegal,  and 
the  party  to  continue  in  custody  till 
something  which  is  illegally  required 
of  him  be  done,  the  whole  commit- 
ment is  naught.  itii 

Creditors  of  a  bankrupt  who  come  into 
the  commission  shall  not  imprison  tba 
bankrupt  for  not   paying  the  debt 

1.612 

A  creditor  petitions  against  the  allow- 
ance of  the  bankrupt's  certificate, 
upon  which  the  bankrupt  gives  bio  a 
bond  for  payment  of  his  whole  debt 
in  consideration  of  such  creditor's 
withdrawing  his  petition ;  equity 
will   not   relieve  against  such  bond. 

1.620 

A  trader  seised  of  lands  in  fee  gives 
judgment  to  B.j  and  then  sells  the 
land  to  C,  and  afterwards  becomes  a 
bankrupt ;  though  the  judgment  cre- 
ditor cannot  come  in  for  more  than 
his  proportion  with  the  rest  of  tbe 
bankrupt's  creditors,  whether  he  may 
not  extend  the  lands  in  C  the  pur- 
chaser's hands,  C  having  purchased 
before  the  bankruptcy,  and  this  not 
prejudicing  the  creditors.  So  liA' 
the  trader  gives  judgment  to  B.,  and 
articles  for  a  valuable  consideration  to 
sell  to  C,  and  then  becomes  a  bank- 
rupt; it  seems  the  judgment  shall 
bind  the  lands  in  the  hands  of  C  who 
articled  to  buy  them :  but  whtteTer 
money  the  purchaser  was  to  pay  the 
bankrupt,  the  same  shall  be  liable  to 
the  bankruptcy.  I.  737 

Bankrupt,  before  his  bankruptcy,  garc 
a  note  to  J.  for  1 00/.  payable  to  J^ 
of  order.  U,  buys  in  the  note  for  30^; 


A  TABLE  OF  THE  PRINCIPAL  MATTERS. 


625 


and  yetZ?.  is  a  legal  creditor  for  100/., 
and  may  sue  out  a  commission  against 
the  bankrupt ;  secus^  of  an  assignee  of 
a  bond,  he  not  being  the  legal  cre- 
ditor, or  if  the  indorsement  were  after 
the  bankruptcy.  I.  782 

Where  a  bankrupt  after  certificate  al- 
lowed, is  sued  for  a  debt  accrued  be- 
fore his  bankruptcy,  the  court,  on  the 
circumstances  of  the  case,  will  relieve, 
though  it  will  not  relieve  on  a  matter 
purely  of  mispleading.  II.  70 

A,  draws  a  bill  payable  to  B,  on  6\  in 
Holland^  for  100/. ;  C  accepts  it;  af- 
terwards A,  and  C.  become  bankrupts, 
and  B.  receives  40/.  of  the  bill  out  of 
6Vs  effects,  after  which  he  would 
come  in  as  a  creditor  for  the  whole 
100/.  out  of  u^.'s  effects ;  B.  per- 
mitted to  come  in  as  a  creditor  for 
60/.,  and  the  master  to  see  whether 
the  other  40/.  was  paid  out  of  ^.'s 
effects  in  C*s  hands,  or  out  of  C.'s 
own  effects ;  if  the  latter,  then  C.  is 
a  creditor  for  this  40/.  also,  but  if  out 
of  ^.'s  effects,  then  40/.  of  the  100/. 
is  paid  off:  II.  89 

Buying  and  selling  stock  will  not  make 
one  a  bankrupt.  II.  308 

One  devises  lands  in  fee  to  his  daughter, 
being  a  feme  sole,   for  her  separate 
use,  without  appointing  any  trustees; 
the  husband  is  a  tradesman  and  be- 
comes a  bankrupt ;  yet  the  devised 
premises  not  subject  to  the  bankrupt- 
cy. II.  316 
A  creditor  coming  in  under  a  commis- 
sion of  bankruptcy,  though  only  to 
prove  his  debt,  and  oppose  the  bank- 
rupt's obtaining  his  certificate,  shall 
not  sue  the  bankrupt  at  law,  unless 
he  will  waive  all  benefit  of  the  com- 
mission, not  only  as  to  dividends,  but 
as  to  his  voting  against  the  bankrupt's 
gaining  his  certificate.             II.  394 
Regularly    speaking,    at   common    law 
none  could  come  in  on  a  commission 
of  bankruptcy  but  such  as  were  cre- 
ditors at  the  time  of  the  bankruptcy, 
because  the  bankrupt  could  not  after- 
wards  charge   his   estate :  but   now 
since  the  7  Geo.  1.  cap.  31.  if  ^.  gives 
a  note  under  hand  payable  at  a  future 
day,  before  which  day  he  becomes  a 
bankrupt;  in  this  case  the  creditor 


by  note  shall  come  in  :  bat  if  a  bond 
or  note  be  given  to  pay  money  on  a 
contingency,  before  the  happening  of 
which    contingency    the    obligor   or 
giver  of  the  note  becomes  a  bankrupt, 
this  is  not  within  the  statute.  II.  396 
A,  gives  a  promissory  note   for  200/. 
payable  to  B,  or  order,  B.  indorses  it 
to  C,  who  indorses  it  over  to  D.   A.j 
jB.,  and  C.,  become  bankrupts,  and  D. 
receives  5s.  in  the  pound  on  a  di- 
vidend made  by  the  assignees  against 
A. ;  he  shall  come  in  as  a  creditor  for 
150/.  only  out  of  JB.'s  effects;  and  if 
he  has   paid  contribution  money  for 
more  than  150/.,  it  shall  be  returned. 

II.  407 
A  goldsmith  after  shutting  up  his  shop, 
being  greatly  indebted,  assigned  his 
stock  in  the  wine  trade  in  which  he 
was  concerned  to  J,  iS.,  being  a  par- 
ticular creditor,  and  to  secure  his 
debt,  without  the  knowledge  of  J.  iS., 
and  becomes  a  bankrupt  the  very  next 
day ;  J.  S.  brings  a  bill  to  have  the 
benefit  of  this  assignment  and  decreed 
for  him.  II.  427 

No  such  thing  as  an  equitable  bankrupt, 
but  it  must  be  a  legal  one.  II.  429 
There  may  be  reason  for  a  bankrupt  to 
prefer  one  creditor  to  another,  ibid. 
The  time  when  the  assignment  was 
made  is  not  material,  so  as  it  be  be- 
fore the  bankruptcy ;  but  the  justness 
of  the  debt  is  material.  II.  430 

No  objection,  that  the  assignment  was 
made  by  the  trader  without  notice  to 
the  party,  for  this  shews  it  was  with- 
out the  creditor's  importunity* 

ibid. 
But  if  the  assignment  be  of  the  bank- 
rupt's whole  estate  to  prefer  any  cre- 
ditor, this  seems  to  be  void.  II.  431 
A  trader  on  marriage  gives  a  bond  to  a 
trustee  to  secure  1000/.  to  the  wife, 
if  she  survive  him  ;  the  trader  becomes 
a  bankrupt ;  this  debt  shall  not  be  al- 
lowed, nor  any  reservation  made  for 
it,  nor  shall  it  stop  the  distribution,  in 
regard  it  may  never  be  a  debt ;  within 
the  same  reason  an  obligee  in  a  bot- 
tomry bond  shall  not,  before  the  re- 
turn of  the  ship,  come  in  under  a 
commission  of  bankruptcy :  but  in 
either  of  these    cases,  if  the  contin- 
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gencjr  happens  before  the  banknipt't 
estate  be  full  j  distributed,  such  cre- 
ditor shall  come  in  for  his  proportion. 

II.  497 

But  in  the  case  above  mentioned  of  the 
bond,  the  obligee,  if  he  declares  upon 
his  bond  ocl  j,  will  be  barred  ;  secusy 
if  he  sets  forth  in  the  declaration  as 
well  the  condition  as  the  bond. 

II.  499 

It  is  a  resolution  of  convenience,  that  in 
case  of  joint  traders  becoming  bank- 
rupts, tlie  joint  creditors  shall  be  paid 
out  of  the  partnership  effects,  and  the 
separate  creditors  out  of  the  separate 
effects;  and  if  any  surplus  of  the 
partnership  effects,  after  ail  the  part- 
nership debts  paid,  the  separate  cre- 
ditors to  come  in,  and  so  vice  versA 
the  partnership  creditors  to  come  in 
on  a  surplus  of  the  separate  estate. 

II.  500 

Tiro  joint  traders  becoming  bankrupts, 
first  there  was  a  joint  commission,  and 
the  commissioners  assign ;  afterwards 
separate  commissions  and  assignments 
under  them ;  the  court  held  that  the 
assignment  under  the  first  commission 
conveyed  all  the  bankrupt's  estate, 
both  joint  and  several,  and  conse- 
quently that  the  conveyance  under  the 
separate  commission  was  void.     ibid. 

One  sued  out  a  commission  of  bank- 
ruptcy, and  for  six  months  kept  it 
without  doing  any  thing  upon  it ;  tlie 
court  for  this  reason  only  superseded 
the  commission,  though  it  was  exe- 
cuted, and  the  trader  found  a  bank- 
rupt before  any  application  to  super- 
sede it.  II.  545 

Assignee  under  a  commission  of  bank- 
ruptcy dies  very  much  indebted  by 
bond,  &c.  and  the  creditors  of  the 
bankrupt  petitioned  that  the  admi- 
nistrator of  the  assignee  might  ac- 
count before  the  commissioners^,  he 
having  some  of  the  bankrupt's  effects 
in  specie  in  his  hands :  but  the  ad- 
ministrator denying  this  upon  oath, 
and  swearing  that  there  were  debts 
by  specialty  beyond  the  assets,  the 
court  thought  this  proper  for  a  bill, 
and  not  for  a  summary  way  of  ac- 
counting before  commissioners. 

II.  546 


On  a  joint  commission  against  two  part- 
ners  bankrupts,  the  separate  credi- 
tors, though  they  have  taken  out  se- 
parate commissions,  shall  yet  be  at 
liberty  to  come  in  to  oppose  the  al- 
lowing of  the  certificate.         III.  ^ 

Where  two  partners  are  bankrupts,  aid 
a  joint  commission  is  taken  out  against 
them,  if  they  obtain  an  allowance  of 
their  certificate,  this  wtil  bar  as  well 
their  separate,  as  their  joint  debts, 
and  so  vice  versA.  HI*  24 

On  a  joint  commission,  the  joint  credi- 
tors are  first  to  come  in  on  the  part- 
nership effects ;  and  if  there  retDaios 
a  surplus,  then  the  separate  creditors 
are  to  be  admitted.  III.  25 

A  contingent  interest,  or  possibility  ioa 
bankrupt,  is  assignable  by  the  com- 
missioners ;  as  where  a  devise  was  to 
such  of  the  children  of  ^.  as  shall  be 
living  at  his  death  ;  A.  had  issue  B.^ 
who  becoming  a  bankrupt,  got  his 
certificate  allowed ;  this  contingeDt 
interest  held  liable  to  the  btfftkruptcj 
[and  assignable]  for  as  much  as  the 
sen  in  the  father's  lifetinie  might 
have  released  it.  III.  132 

Though  the  assignee  of  the  effects  of  a 
bankrupt  claims  under  an  act  of  par- 
liament, yet,  as  the  statute  of  limita- 
tions might  be  pleaded  against  the 
bankrupt,  by  the  same  reason  it  is 
pleadable  against  such  assignee. 

III.  1^4 

One  not  in  debt,  nor  then  a  trader, 
makes  a  voluntary  settlement  oo  a 
child,  and  afterwards  becomes  a  trader 
and  a  bankrupt:  this  settlement  not 
liable  to  the  bankruptcy.       III.  298 

li  A,  and  B,  joint  traders,  become 
bankrupts,  and  there  are  joint  and 
separate  commissions  taken  out  against 
them,  and  A.  and  B,  before  the 
bankruptcy,  become  jointly  and  se- 
verally bound  to  J,  S,j  J.  S,  may 
elect  under  which  commission  he  will 
come,  but  shall  not  come  under  both. 

III.  405 

But  if  two  joint  traders  owe  a  partner- 
ship debt,  and  one  of  the  partaers 
gives  a  bond  as  a  collateral  secant j 
for  payment  of  this  debt;  here  the 
joint  debt  may  be  sued  for  by  the 
partnership  creditors,  who  may  Mki- 
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Wise  sue  tbe  bond  gifen  by  one  of 
the  traders.  III.  408 


BANISHMENT. 

Banishment  cannot  be  but  hj  act  of 
parliament  III.  38 

BARGAINS,  CATCHING. 

See  Heir. 

BARON  AND  FEME. 

A  personal  estate  was  defised  to  a  feme 
coTert  for  her  separate  use  without 
naming  trustees,  this,  by  the  opinion 
of  Lord  Cowper^  not  good  to  exclude 
the  husband  from  intermeddling. 

QucBre  tamen.  I.  125 

What  circumstances  will  undoubtedly 
make  such  will  good.  I.  126 

Debts  of  the  wife  contracted  dum  sola 
are  discharged  by  the  bankruptcy  of 
the  husband,  as  on  the  other  hand 
debts  due  to  the  wife  dum  sola  arc 
assignable  on  the  bankruptcy  by  the 
commissioners.  I,  249 

Debt  due  to  the  wife  dum  sola^  forfeited 
and  assignable  to  the  king  by  the  hus- 
band. I.  253 

The  wife  is  for  ever  discharged  by  the 
discharge  of  the  bankrupt  husband. 

L  257 

Husband  borrows  money,  and  he  and 
the  wife  levy  a  fine  of  the  wife's 
land  as  a  mortgage  for  it,  after  which 
the  husband  by  will  gives  legacies 
and  charities  to  the  amount  of  his 
personal  estate  and  dies;  the  mortgage 
money  shall  be  paid  out  of  his  per- 
sonal assets,  though  to  the  defeating 
of  the  charity  legacies.  I.  264 

But  all  the  husband's  debts,  even  those 
by  simple  contract,  shall  be  preferred 
to  the  mortgage.  ibid. 

Where  a  feme  sole  seised  mortgages,  and 
marries  B.  and  the  mortgage  is  assign- 
ed, and  B,  in  the  deed  of  assignment 
covenants  to  pay  the  mortgage  mo- 
ney, his  personal  estate  is  not  liable 
in  equity  to  pay  the  same,  unless  he 
received  it.  I.  348 


Feme  covert  possessed  of  chases  en  ac" 
turn  dies,  her  husband  administers^ 
and  makes  a  voluntary  assignment, 
this  is  an  alteration  of  the  property. 

I.  378 

So  if  the  husband  had  survived,  and 
then  had  died  without  altering  the 
property,  or  so  much  as  administering 
to  his  wife*  ibid. 

Husband  before  he  has  received  the 
wife's  fortune  becomes  a  bankrupt, 
the  assignee  ^hall  not  receive  the  same 
without  making  some  provision  for 
the  wife.  I.  382 

A  feme  sole  mortgagee  in  fee  marries, 
and  the  husband  becomes  a  bankrupt 
and  dies,  the  assignees  of  the  bank- 
rupt, and  not  the  wife,  are  entitled  to 
the  mortgage ;  secus^  if  by  articles  be- 
fore marriage  it  was  agreed  that  this 
should  continue  to  the  wife.    I.  458, 

461 
,Feme  sole  owes  debts  by  bond,  and 
having  married  dies  leaving  no  legal 
assets,  but  at  the  marriage  had  a  term 
for  years,  jewels,  &c.  in  considera- 
tion of  which  the  husband  makes 
no  settlement ;  the  husband  not  liable 
in  equity  any  more    thau  at    law. 

1.466 

Husband  during  the  coverture  liable  for 
all  his  wife's  debts,  though  he  had 
nothing  with  her ;  and  on  the  other 
hand,  though  he  had  a  portion  in 
goods,  jewels,  or  other  personal  estate 
with  his  wife,  yet  if  he  happens  not 
to  be  sued  for  her  debts  during  the 
coverture,  he  will  not  be  liable  after- 
wards. I.  460 

Baron  gives  feme  the  foul  distemper.  A, 
lends  the  wife  30/.  to  pay  the  doctor 
for  her  core,  baron  devises  lands  for 
the  payment  of  his  debts ;  this  30/. 
is  a  debt  of  the  husband's,  and  A,  is 
a  creditor  in  the  doctor's  place. 

I.  482 

Though  a  wife  cannot  at  law  borrow 
money  even  for  necessaries,  so  as  to 
bind  her  husband  ;  yet  if  such  money 
is  applied  to  the  wife's  use  for  neces- 
saries, the  lender  of  the  money  shall 
in  equity  stand  in  the  place  of  him 
who  found  the  necessaries.        I.  483 

The  wife,  after  the  death  of  her  hus- 
band, will  not  be  admitted  in  equity 
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to  recover  the  arrears  of  her  separate 
estate.  *         II.  82 

Husband  seised  in  right  of  his  wife  of  a 
share  in  the  New  River  water ;  the 
wife  cannot  be  barred  without  a  fine  ; 
and  where  they  both  without  a  fine, 
mortgage  such  share,  the  wife's  pay- 
ing interest  after  the  husband's  death 
will  not  affirm  the  mortgage. 

II.  127 
Feme  coTert  having  a  separate  estate 
borrows  money  on  bond;  the  separate 
estate  liable ;  and  though  six  years 
pass,  the  demand  not  barred  by  the 
statute  of  Limitations.  11.  144 

Feme  gives  a  bond  to  her  intended  hus- 
band, that  in  case  of  their  marriage 
she  will  convey  her  lands  to  him  ita 
fee;  they  intermarry,  the  wife  dies 
without  issue,  and  then  the  husband 
dies;  the  bond,  though  void  in  law, 
is  yet  good  evidence  of  the  agreement 
in  equity,  and  the  heir  of  the  husband 
shall  compel  a  specific  performance 
against  the  heir  of  the  wife.     II.  243 
One  devises  lands  in  fee  to  his  daughter, 
being  a  feme  covert,  for  her  separate 
use,  without  appointing  any  trustees ; 
the  husband  is  a  tradesman,  and  be- 
comes a  bankrupt ;  yet  the  devised 
premises  not  subject  to  the   bank- 
ruptcy. II.  316 
Where  an  annual  sum  is  secured  for  the 
wife's  pin-money  for  her  apparel  and 
expenses  ;  if  they  cohabit  togetlier, 
and  the  husband   maintain  her,  the 
arrears  of  pin-money  are  not  recover- 
able.                                         II.  341 
Husband  after  marriage  purchases  a  term 
to  himself  and  his  wife,  and  the  sur- 
vivor, the   executors,  administrators 
and  assigns  of  such  survivor;  husband 
assigns  the  term  in  mortgage,'  proviso 
to  be  void  on  payment  of  the  money 
by  him  or  wife,  or  the  executors  of 
him  or  wife;  provided  also  that  the 
husband,  his  executors  or  administra- 
tors,   shall  until  default  of  payment 
quietly  enjoy;  husband  seven   years 
after  contracts  debts,  and  dies ;  de- 
creed that  this  settlement  of  the  term 
being  after  marriage,  in  the  power  of 
the  husband,  and  the  equity  of  re- 
demption being  reserved  to  him  as 
well  'as  to  the  wife,  and  being  also  In 


the   case  of  creditors,  was  assets  to 
pay  debts.  II.  364 

Regularly  the  answer  of  a  feme  covert, 
if  separate,  ought  to  have  an  order  to 
warrant  it :  but  if  the  feme  covert's 
separate  answer  be  put  in  without  an 
order,  and  the  same  be  a  fair  honest 
answer,  and  deliberately  put  in  with 
the  consent  of  the  husband,  and  the 
plaintiff  accepts  of  it,  and  replies,  the 
court  will  not,  at  the  motion  of  the 
wife,  or  of  her  executors,  set  it  aside. 

II.  371 
A  feme  covert  cannot  bind  herself  bj 
her  answer,  much  less  her  husband, 
as  to  her  inheritance.  II.  451 

Baron  and  feme  bring  a  bill  to  redeems 
mortgage;  defendants  plead  to  the 
bill,  and  the  plea  being  over-ruled, 
5/.  costs  are  given  to  the  plaintiffs; 
baron  dies,  the  feme  by  survivorship 
shall  have  the  costs.  II.  49Q 

Where  a  bond  is  given  to  the  baron  and 
feme  during  the  coverture,  on  the 
death  of  the  baron  it  will  survive  to 
the  wife.  II.  497 

Husband  marries  an  infant  entitled  to  a 
great  personal  estate,  pending  a  bill 
for  an  account  of  such  estate,  and  ap- 
plies to  the  court  for  the  wife's  por- 
tion, whereupon  he  is  directed  to  make 
proposals  before  the  master ;  the  coart 
accept  proposals  from  the  husband  to 
settle  only  part  of  her  fortune  on  the 
wife  and  her  issue.  II.  639 

Though  where  the  husband  has  a  legal 
title  to  the  wife's  personal  estate, 
equity  will  not  interpose  in  prejudice 
of  such  right ;  yet  where  he  cannot 
get  at  it  without  the  assistance  of  this 
court,  it  will  put  terms  upon  him. 

II.  641 
If  money  be  devised  to  an  infant  daugh- 
ter, who  marries,  the  court  may  re- 
fuse helping  the  husband  to  the  mo- 
ney, unless  he  makes  a  suitable  set- 
tlement. III.  12,202 
Where  the  husband  was  attainted  of 
felony,  and  pardoned  on  condition  of 
transportation  ;  and  the  wife  after- 
wards became  entitled  to  some  per- 
sonal estate  as  orphan  to  a  freeman 
of  London  ;  this  personal  estate  de- 
creed to  belong  to  the  wife  as  to « 
feme  sole.  III.  37,  %^ 
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Instances  where  a  feme  covert  having  a 
separate  estate,  has  been  sued  in  re- 
spect thereof  as  a  feme  sole. 

IIL  38  (N) 

The  custody  of  a  lunatic  may  be 
granted  to  a  feme  covert,  though  she 
be  not  suijuris^  but  under  the  power 
of  her  husband.  III.  Ill  (N) 

Where  the  husband,  for  a  valuable  con- 
sideration, covenants  that  his  wife 
shall  join  with  him  in  a  fine ;  equity 
will  enforce  a  performance  of  such 
covenant.  III.  189 

But  if  it  can  be  made  appear  to  have 
been  impossible  for  the  husband  to 
procure  the  concurrence  of  his  wife 
(as  suppose  there  are  differences  be- 
tween them)  and  the  husband  offers 
to  return  all  the  money  with  interest 
and  costs.  Qu.  If  under  these  cir- 
cumstances the  husband  would  not  be 

.   excused  ?  ibid.  (N) 

Baron  possessed  of  a  chose  en  action  in 
right  of  his  wife,  may  assign  it  for  a 
valuable  consideration ;  secus^  if  there 
be  no  consideration.  III.  199 

In  all  cases  where  a  husband  makes  a 
settlement  on  his  wife  in  considera- 
tion of  her  fortune ;  the  wife's  por- 
tion, though  consisting  of  choses  en 
action^  and  though  there  be  no  par- 
ticular agreement  for  thai  purpose,  is 
looked  on  as  purchased  by  him,  and 
will  go  to  his  executors.       ibid.  (N) 

If  the  wife  has  a  judgment,  and  it  is 
extended  on  an  elegit^  the  husband 
may  assign  it  without  a  consideration; 
so  if  a  judgment  be  given  in  trust  for 
a  feme  sole  who  marries,  and  by  con- 
sent of  her  trustees  is  in  possession  of 
the  land  extended,  the  husband  may 
assign  over  this  extended  interest ; 
and  by  the  same  reason,  if  the  feme 
has  a  decree  to  hold  and  enjoy  lands, 
until  a  debt  due  to  her  is  paid,  and 
she  is  in  possession  of  the  land  under 
this  decree,  and  marries;  the  hus- 
band may  assign  it  without  any  con- 
sideration, for  it  is  in  nature  of  nn 
extent.  III.  200 

Baron  and  feme  are  defendants  to  a  bill; 
the  feme  must  answer,  though  the  an- 
swer cannot  be  read  against  the  hus- 
band, but  may  (possibly)  ■  be  read 
against  her,  if  she  survives.    III.  238 


But  in  this  case  the  feme  is  not  bound 
to  answer  the  bill,  if  tending  to  sub- 
ject her  to  a  forfeiture,  though  the 
husband    has  submitted  to   answer* 

III.  238 

Where  the  wife  sues  the  husband  for  a 
specific  performance  of  her  marriage 
articles,  and  that  he  may  settle  such 
and  such  lands  on  her  for  her  join- 
ture; it  is  no  bar  to  her  demand, 
that  she  has  eloped  with  an  adulterer; 
much  less  if  this  be  not  by  the  hus- 
band put  in  issue  in  the  cause. 

III.  269 

A  precedent  cited,  where  a  reconcilia- 
tion by  the  husband,  after  the-  wife's 
going  away  with  the  adulterer,  is 
specially  pleaded,  and  the  plea  al- 
lowed. III.  273  (N) 

In  the  case  of  a  divorce  a  memo  et  ihoroy 
baron  and  feme  live  separately,  and 
the  wife  has  a  child ;  this  is  a  bas- 
tard ;  for  the  court  will  intend  obe- 
dience has  been  paid  to  the  sentence 
during  this  time.  But  if  in  the  case 
of  a  voluntary  separation  a  child  is 
born,  this  is  legitimate.  SecuSy  where 
the  jury  find  the  husband  has  had  no 
access  to  his  wife.  III.  275 

Articles  to  settle  lands  in  jointure  are 
in  nature  of  an  actual  jointure,  which 
is  not  forfeited  by  elopement,  like 
dower.  III.  276 

Why  a  husband  does  not  forfeit  his 
tenancy  by  the  curtesy  on  leaving  his 
wife  and  living  in  adultery,  as  a 
wife  forfeits  her  dower  by  elopement. 

ibid. 

A  husband  voluntarily,  and  after  mar- 
riage, allows  the  wife,  for  her  sepa- 
rate use,  to  make  profits  of  all  butter, 
eggs,  pigs,  poultry,  and  fruit,  beyond 
what  is  used  in  the  family;  out  of 
which  the  wife  saves  100/.  which  the 
husband  borrows,  and  dies ;  the 
court  allowed  of  this  agreement  to 
encourage  the  wife's  frugality,  and 
the  wife  admitted  to  come  in  as  a 
creditor  fortius  100/.,  especially  there 
being  no  defect  of  assets  to  pay  debts. 

III.  337 

So  where  the  husband  agreed  that  the 
wife  should  take  two  guineas  of  every 
tenant  that  renewed  a  lease  with  the 
husband,  beyond  the  fine  which  the 
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hasband  receiyed;  thit  was  allowed 
to  be  the  wife's  separate  monej. 

III.  339 

A*  having  a  wife  who  lived  separate 
from  him,  afterwards  courted  and 
married  another  woman  who  knew 
nothing  of  the  former  wife's  being 
alive :  but  it  being  discovered  to  the 
second  wife^hat  the  former  was  living, 
A.  in  order  to  prevail  on  the  second 
wife  to  stay  with  him,  some  years  af- 
terwards gave  a  bond  in  trust  for  the 
second  wife,  to  leave  her  1000/.  at  his 
death,  and  died,  not  leaving  assets  to 
pay  his  simple  contract  debts;  de- 
creed, that  this  bond,  as  it  was  given 
on  an  illicit  consideration,  and  con- 
sequently worse  than  a  voluntary 
bond,  should  be  postponed  to  all  the 
simple  contract  debts ;  though  had  it 
been  given  immediately  on  the  dis- 
covery that  the  first  wife  was  alive, 
and  they  had  parted  thereupofi,  it 
had  been  good,  as  given  on  a  just 
consideration.  ibid. 

The  equity  of  redemption  comes  to  a 
feme  covert,  against  whom  and  her 
hasband  a  bill  is  brought  to  foreclose; 
the  feme  covert  shall  be  foreclosed 
absolately,  and  shall  have  no  time  to 
shew  cause  after  the  death  of  her 
husband.  III.  352 

Husband  on  marriage  settles  100/.  per 
annum  pin-money  in  trust  for  the 
wife,  for  her  separate  use,  which  be- 
comes in  arrear,  and  then  the  hus- 
band gives  the  wife  a  legacy  of  500/., 
after  which  there  is  a  further  arrear 
of  pin-money,  and  then  the  husband 
dies;  this  legacy  being  greater  than 
the  debt,  decreed  even  in  the  case  of 
a  wife,  to  be  a  satisfaction  of  the  ar- 
rears of  pin-money  due  before  the 
making  of  the  will.  111.  353 

Where  pin-money  is  secured  to  the  wife 
and  the  husband  finds  her  in  clothes 
and  necessaries ;  this  is  a  bar  as  to 
any  arrears  of  pin-money  incurred 
during  such  time.  III.  355 

A  donatio  caiuA  mortis  may  be  from  a 
man  to  his  wife.  III.  357 

A  woman  indebted  dum  sola,  marries, 
and  brings  a  portion  to  her  husband, 
and  dies;  equity  will  not  help  the 
creditor  against  the  husband  to  the 


value  of  what  he  received  with  bii 
wife.  III.  409 

So  on  the  other  hand,  where  a  woman 
indebted  dum  solely  marries,  aod 
brings  no  portion  to  her  husband, 
against  whom  judgment  is  recovered 
for  such  debt,  and  then  the  wife  dies; 
equity  will  not  relieve  the  husband 
against  the  judgment.  III.  412 

See  also  Aoreembmt  on  Marriage. 

BASTARD. 

If  lands  are  devised  to  a  bastard  and  bis 
heirs,  though  he  can  have  no  hein 
but  such  as  are  his  issue,  yet  it  is  a 
fee-simple.  I.  78 

One  devises  3000/.  to  all  the  natural 
children  of  his  son  by  John  Siileti 
the  bastards  born  after  the  making  of 
the  will  shall  not  take,  nor  even  the 
child  tit  ventre  sa  mere^  bastards 
being  incapable  of  taking  till  they 
have  gained  a  name  by  reputation. 

I.  £29 

And  though  in  the  principal  case  the 
money  was  to  be  paid  by  the  execo- 
tors  as  the  testator  by  deed  should 
appoint,  and  the  testator  afterwards 
made  a  deed  of  appointment,  yet  ssch 
deed  referring  to  the  will  was  held  as 
part  thereof.  I.  550 

One  having  a  bastard,  leaves  a  personal 
estate  to  her  executor  in  trust  for  the 
bastard,  who  dies  intestate  without 
wife  or  issue.  The  executor  brings  a 
bill  against  one  who  has  part  of  this 
personal  estate  in  his  hands.  The 
defendant  demurs,  because  the  at* 
torney-general  and  the  administrator 
of  the  bastard  are  not  parties ;  de- 
murrer disallowed,  for  that  the  exe- 
cutor has  the  legal  title,  and  conse- 
quently may  sue  for  the  estate.  111.  33 

A  bastard  dies  intestate  without  wife 
or  issue ;  the  king  is  entitled,  and  the 
ordinary  of  course  grants  administra- 
tion to  the  patentee  or  grantee  of  the 
crown.  ibii 

A  church  lease  for  three  lives  is  granted 
to  a  bastard  and  his  heirs,  who  dies 
without  issue  and  intestate.  Qu.  SliaH 
this  lease  go  to  the  administrator  of 
the  bastard  or  to  the  crown ;  or  does 
it,  not  being  within  the  statute  of 
frauds  and  perjuries^  remain  liable  to 
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ncy  at  common  law,  or  is  the 
mUtled?  III.  33,  34(N) 

ie  of  a  diforce  a  mensA  etthoro^ 
and  feme  live  separately,  and 
ehas  a  child ;  this  is  a  bastard; 
'  court  will  intend  obedience 
sn  paid  to  the  sentence,  during 
me:  but  if  after  a  Yolnntarj 
ion  a  child  is  bom,  it  will  be 
ate,  unless  the  jury  find  the 
d  had,  during  that  time,  no 
to  his  wife.  III.  275 

^EFIT  OF  CLERGY. 
See  Clergy. 

BILL. 

brought    by  a    bond-creditor 

a  devisee  on  the  statate  of 

ent  devises  must  make  the  heir 

I.  100 
IS  to  perpetuate  testimony  be- 
al,  on  affidavit  annexed.  1. 117 

I  his  bill  agahist  B.  and  C  who 
insufficient  answers,  and  pre* 

Ir  cross  bill  against  ^.,  B.  be- 
a  bankrupt,  his  assignees  bring 
in  nature  of  a  bill  of  revivor 
A.'y  they  shall  not  go  on  till  6\ 
wered  A:s  bill.  I.  266 

tes  not  lie  for  an  owner  of  a 
nt,  in  order  to  settle  what  pro- 
i  his  quit-rent  shall  pay  to  the 
X,  L  329 

uity  liet  to  recover  back  mo- 
id on  a  bubble.  II.  IM 
nal  bill  is  to  be  first  answered; 
he  plaintiff,  after  the  cross  bill 
imend  his  bill,  he  loses  his 
J.                                   11.  435 

loses  a  Bill  is  or  is  not  proper. 

II  not  lie  for  a  tenant  to  be  re- 
ont  of  the  arrears  of  rent,  for 
es  which  the  tenant  had  paid 
»unt  of  rent  reserved  to  a  cha- 
iiat  appeared  to  be  exempted 
xes.  IIL  128  (N) 

one  had  an  annual  payment 
I  on  land,  which  annuity  was 
ible  to  answer  taxes  in  propbr- 

the  land  paid  ;  it  was  held  a 
aid  not  lie  to  make  the  annui- 


tant refund  in  respect  of  the  paynients 
she  had  received  tax  free,  and  for 
which  the  party  paying  had  omitted 
to  deduct.  III.  128  (N) 

A  bill  is  brought  by  a  lord  of  a  manor 
to  recover  a  fine  for  a  copyhold,  on  a 
suggestion  that  the  defendant  was 
admitted  by  attorney,  but  sometines 
pretends  the  attorney  had  no  sntho- 
rity  to  make  such  admitttfice ;  the 
defendant  answers  as  to  part,  but  de- 
mars,  as  to  relief;  demurrer  allowed. 

IIL  148 

Lord  brings  a  bill  against  a  tenant  to  re- 
cover a  quit-rent,  alleging  that  the 
land  oat  of  which  the  quit-rent  issues, 
by  reason  of  the  unity  of  possessioii 
with  other  lands,  is  not  known ;  the 
defendant  answers  as  to  discevvry, 
and  demurs  as  to  relief;  the  demarrer 
allowed.  IIL  149 

Quaire  tmnen. 

A  single  copyholder  is  not  relievable  in 
equity  for  an  excessive  fine,  (that 
being  determinable  by  a  jury)  but, 
to  avoid  multiplicity  of  suits,  several 
copyholders  may  join  to  be  relieved 
against  a  general  fine  that  is  excessive. 

IIL  157 

A  bill  lies  to  compel  a  specific  per- 
formance of  an  award  to  convey  an 
estate,  where  the  party  submitting 
has  received  the  money,  in  consider- 
ation whereof  he  is  to  convey  the 
estate  sued  for.  III.  187 

Where  the  husband,  for  a  valuable  con- 
sideration, covenants  that  hb  wife 
shall  join  with  him  in  a  fine;  ^is 
court  will  enforce  a  performance  of 
sach  covenant.  IIL  189 

Difference  between  awards  to  pay  mo- 
ney and  to  do  any  thing  collateral ; 
and  why  a  bill  in  equity  may  be 
proper  only  to  compel  a  perfbrmance 
ofthelaUer.  III.  190 

Though  a  bill  in  equity  lies  to  recover 
a  small  quit-rent,  yet  it  'ought  to  ap- 
pear that  the  plaintiff  has  no  reoiedy 
for  the  same  at  law ;  as  where  ih^ 
lands  out  of  which  it  is  claimed  are 
uncertain,  or  the  days  on  which  the 
same  is  payable,  are  uncertain  also. 

III.  266,  267 

Lord  of  a  manor  brings  a  bill  against 
a  tennut  to  huM  a  down  beloBgiiig  to 
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the  manor,  discharged  of  a  right  of 
common  thereto;  this  an  improper 
bill,  in  regard  the  plaintiff  maj  by 
the  same  reason  bring  a  separate  bill 
against  every  tenant  of  his  manor 
making  the  like  claim.  III.  257 

A  bill  in  equity  lies  not  to  compel  the 
performance  of  an  agreement  to  pay 
money  in  consideration  of  having 
stifled  a  prosecution  for  felony ;  secus^ 
if  to  stop  a  prosecution  at  law  for  a 
fraud.  III.  379 

Where  a  title  depends  on  the  words  of 
a  will ;  this  is  as  properly  determin- 
able in  equity  as  by  a  judge  and  jury 
at  Nisi  Priui.  III.  296 

A  bill  will  lie  to  secure  the  benefit  of  a 
contingent  interest  devised  over ;  and 
in  such  case  the  costs  shall  be  paid 
oat  of  the  assets  of  the  testator,  who 
by  his  will  has  occasioned  the  dif- 
ficulty. III.  303 

The  bill  charged,  by  way  of  amend- 
ment, matters  which  arose  after  the 
filing  of  the  bill ;  and  held  this  might 
be  done  either  by  way  of  supplement 
or  amendment.  III.  351 

A  bill  lies  to  compel  the  delivery  of  an 
altar  piece,  or  other  cariosity,  in 
specie.  III.  390 

In  whai  Cases  a  Bill  shall  or  shall  not 
be  taken  pro  confesso. 

Taking  a  bill  pro  confesso  has  not  been 
of  long  standing,  it  having  formerly 
been  the  practice  to  make  proof  of  the 
substance  of  the  biU,  though  the  de- 
fendant stood  out  to  the  last  process : 
but  latterly  the  practice  has  been, 
that  if  the  defendant  appears  to  a  bill, 
and  stands  out  in  contempt  to  a  se- 
questration, the  causft  is  set  down  to 
be  heard,  and  the  record  of  the  bill 
produced  and  taken  pro  confesso: 
but  if  time  be  given  for  a  defendant 
to  answer,  though  after  the  seques- 
tration, and  though  the  answer  be  re- 
ported insufficient,  yet  the  bill  shall 
not  be  taken  pro  confesso.      II.  556 

In  what  Cases  Equity  will  or  will  not 
grant  Relief  upon  Motion  or  Peti" 
iionj  but  will  put  the  Party  to  bring 
his  BiU. 

Whei^  the  right  of  guardianship  is  in 


dispute,  the  court  will  upon  petttion 
only,  without  bill  or  decree,  make 
orders  touching  the  determination' 
thereof.  II.  118 

Assignee  under  a  commission  of  bank- 
ruptcy dies  very  much  indebted  bj 
bond.  Sec '  and  the  creditors  of  the 
bankrupt  petitioned  that  the  admi- 
nistrator of  the  assignee  might  accoiiat 
before  the  commissioners,  he  faavisg 
some  of  the  bankrupt's  effects  in  speck 
in  his  hands:  but  the  administrator 
denying  this  upon  oath,  and  swearing 
that  there  were  debts  by  specialty  be- 
yond the  assets,  the  court  thonght 
this  proper  for  a  bill,  and  not  lor  t 
summary  way  of  accounting  before 
commissioners.  II.  546 

The  court  will  not  on  motion  or  peti- 
tion order  an  infant  trustee  to  convej 
pursuant  to  7 Ann.  cap.  1 9  ,  unless  the 
trust  appear  in  writing,  but  in  sack 
case  will  leave  the  cestui  que  trust  to 
get  a  decree  by  bill.  11.  549 

A  decree  gained  by  fraud  may  be  set 
aside  by  petition.  III.  Ill 

The  right  of  guardianship  of  a  child  is 
not  to  be  delermined  in  so  summer/ 
a  way  as  on  petition,  and  withoat  t 
bill,  any  more  than  the  court  on  a 
bare  petition  could  order  a  trustee  to 
deliver  over  possession  of  the  tmst 
estate  to  the  cestui  que  trust.  Bj 
the  Lord  King.  III.  154 

Qusere  tamen;  and  see  the  Case  of 
Mr.  J.  Eyre  versus  the  Countess  of 
Shaftsbury,  and  the  Precedents  there 
citedy  Vol.  II.  118. 

Bill  amended  and  supplemental.    See 
Amendment. 

Bill  of  Revivor. 

If  the  defendant's  time  for  answering  be 
out,  the  court  will  order  proceedings 
to  be  revived.  So  though  the  defend- 
ant by  his  answer  insists  that  the 
plaintiff  is  not  entitled  to  revive ;  for 
this  ought  to  be  shewn  either  by  plea 
or  demurrer :  but  if  in  &uch  case  it 
appears  that  the  plaintiff  had  no  title 
to  revive,  he  cannot  have  a  decree. 

III.  348 

See  also  Abatement. 
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Bill  of  Reviezo. 

Oa  every  bill  of  review  the  plaintiff 
must  deposit  50/.  in  order  to  answer 
costs  :  but  no  need  of  the  leave  of  the 
court  for  such  bill  of  review,  unless  it 
be  founded  upon  new  matter,  and 
then  the  leave  of  the  court  is  necessary 
as  well  as  the  depositing  50L  II.  283 

If  a  decree  be  obtained,  and  inrolled, 
so  that  the  cause  cannot  be  reheard, 
then  there  is  no  remedy  but  by  bill 
of  review,  which  must  be  on  error 
appearing  on  the  face  of  the  decree, 
or  on  some  new  matter,  as  a  release, 
or  a  receipt  discovered  since.  III.  371 

Bill  for  Discovery  of  Deeds. 
See  Deeds. 

Bill  to  examine  Witnesses  in  perpetuam 
rei  memoriam.     See  Witnesses. 

Lis  pendens. 

A  purchase  pendente  lite^  though  with- 
out actual  notice,  and  for  a  valuable 
consideration,  yet  shall  be  set  aside  ; 
in  which  case  though  the  rule  of 
equity  be  hard,  it  is  in  imitation  of 
the  common  law,  where  in  a  real  ac- 
tion if  the  tenant  aliens,  pending  the 
writ,  the  judgment  will  over-reach  the 
alienation  :  but  as  it  is  hard  enough 
in  some  cases  to  make  people  take 
notice  of  a  decree,  it  is  harder  still  to 
oblige  them  to  take  notice  of  a  pen- 
dency of  a  suit ;  for  which  reason  if 
any  flaw  at  the  hearing  be  on  the 
plaintiff's  side,  the  court  will  not  let 
him  amend  :  but  if  the  purchase  pcn- 
dente  lite  be  fraudulent,  and  to  elude 
the  justice  of  the  court,  it  ought  to  be 
highly  discountenanced.  II.  482 

Acts  of  the  court,  as  the  commitment  of 
a  wardship,  and  in  a  cause  then  de- 
pending, to  be  taken  notice  of  by 
every  one  at  his  peril,  in  the  same 
manner  as  a  Lis  pendens*    III.  117, 

343 

Who  must  be  parties.    See  Parties. 
Bill  to   perpetuate   Testimony.      See 

EVIDSMCE. 


BODY  POLITIC. 


See  Corporation. 


BOND  OR  OBLIGATION. 

By  a  devise  of  all  one's  goods  a  bond 
will  pass.  I.  267 

Bond  or  covenant  to  pay  a  sum  of  mo- 
ney on  failure  of  issue  of  A.  generally 
is  good.  I.  566 

A  son  in  plentiful  circumstances  gives 
his  father  a  bond  to  pay  him  120/. 
annuity  for  his  life;  this,  if  done 
freely  and  without  coercion,  good; 
and  what  words  or  circumstances  will 
not  be  construed  a  coercion.     I.  607 

A  bond  is  given  to  a  creditor,  who  had 
petitioned  against  the  allowance  of 
the  bankrupt's  certificate,  to  pay  the 
whole  debt  in  consideration  of  the 
creditor's  withdrawing  his  petition  ; 
equity  will  not   relieve   against    it. 

I.  620 

Two  obligors  in  a  bond  bound  jointly 
and  severally,  and  one  dies ;  the  exe- 
cutors of  the  deceased  obligor  may.  be 
sued  in  equity  without  making  the 
surviving  obligor  a  party.        II.  313 

Bond  given  to  a  baron  and  feme  daring 
the  coverture,  will  on  the  baron's 
death  survive  to  the  wife.       II.  497 

A,  treats  for  the  marriage  of  his  son, 
and  in  the  settlement  of  the  son  there 
is  a  power  reserved  to  the  father  to 
jointure  any  i^fe  whom  he  shall 
marry,  in  200/.  per  annum,  paying 
1000/.  to  the  son.  The  father  treat- 
ing about  marrying  a  second  wife, 
the  soQ  agrees  with  the  second  wife's 
relations  to  release  the  1000/.,  and 
does  release  it,  but  takes  a  private 
bond  from  the  father  for  the  payment 
of  this  1000/.,  equity  will  not  set 
aside  this  bond,  because  it  would  be 
injurious  to  the  first  marriage,  which 
being  prior  in  time  is  to  be  preferred. 

III.  66 

A  father  intrusts  his  heir  apparent,  then 
an  infant,  to  the  care  of  a  servant ; 
the  heir  comes  of  age;  the  servant 
takes  a  bond  from  the  heir,  which 
bond  is  secreted  from  the  father,  and 
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the  heir  has  not  wherewithal  to  pay 
the  bond ;  equit j  will  set  aside  the 
bond  as  obtained  by  fraud  and  a 
breach  of  trust.  III.  129 

But  where  a  weak  roan  gives  a  bond  ; 
if  it  be  attended  with  no  fraud  or 
breach  of  trust,  equity  will  not  set 
aside  the  bond  only  for  the  weakness 
of  the  obligor,  if  he  be  compos  mentis. 

III.  130 

The  haTing  been  in  drink,  is  not  any 
reason  to  relieve  a  man  against  any 

5  bond  or]  deed  or  agreement  gained 
rom  him  when  in  those  circum- 
stances ;  for  this  were  to  encourage 
drunkenness;  secus^  if  through  the 
management  or  contrivance  of  him 
who  gained  the  bond,  &c.  the  party 
from  whom  it  was  gained,  was  drawn 
in  to  drink.  ibid.  (N) 

Any  voluntary  bond  is  good  against  the 
executor,  though  to  be  postponed  to 
a  simple  contract  debt.         III.  222 

A  bond  is  prima  facie  good  evidence 
of  a  debt :  but  in  case  fraud  appears, 
the  obligee  ought  to  prove  actual  pay- 
ment of  the  consideration.     111.289 

One  being  caught  in  bed  with  another's 
wife,  gave  the  husband  who  caught 
him,  and  was  about  to  kill  him,  a  note 
for  IQOL  payable  at  a  certain  time. 
After  which  the  money  growing  due, 
he  who  gave  the  note,  excusing  pay- 
ment, gave  his  bond  for  the  money  ; 
had  the  matter  rested  solely  on  the 
note  which  was  thus  gained  by  a  man 
armed  from  one  naked,  and  by  duress, 
(notwithstanding  ft  happened  to  be 
given  In  satisfaction  for  the  greatest 
injury)  equity  would  have  relie?ed : 
but  when  the  party  had  afterwards 
coolly,  and  without  any  pretence  of 
fear,  &c.  entered  into  a  bond  to  the 
husband,  he  thereby  himself  ascer- 
tained the  damages,  and  was  not  en- 
titled to  relief.  III.  294  (N) 

A,  having  a  wife  who  lived  separate 
from  him,  afterwards  courted  and 
niarried  another  woman  who  knew 
nothing  of  the  former  wife's  being 
alive:  but  this  being  discovered  to 
the  second  wife,  A.^  in  order  to  pre- 
vail on  her  to  stay  with  him,  gave  a 
bond  to  her  trustee  to  leave  her  1000/. 
at  hit  death,  and  afterwards  died, 


not  leaving  assets  to  pay  his  simple 
contract  debts ;  had  this  bond  been 
given  immediately  on  the  disco?ery, 
and  they  had  parted  thereapon,  the 
bond  had  been  good,  or  had  it  \^m 
given  to  the  second  wife  as  a  recom- 
pence  for  the  injury  done  her,  and 
she  had  upon  that  left  him:  but  in 
regard  it  was  given  after  the  second 
wife    knew   the   former  was  lining, 
this  was  decreed  to  be  worse  than  a 
voluntary  bond,  because  given  on  an 
unlawful    consideration,    and  to  be 
postponed  to  debts  by  simple  con- 
tract. IIL  339,540 

A  bond  is  given  to  B.  in  trust  for  A, 
who  dies ;  the  money  due  on  the 
bond  shall  be  paid  in  a  course  of  ad- 
ministration. III.  542 

There  cannot  be  a  gifl  of  a  bond  bj 
way  of  donatio  causA  mortis j  it  being 
merely  a  chose  en  action j  that  wiH 
not  pass  by  the  delivery,  but  must  be 
sued  in  the  name  of  the   execator. 

III.  358 

^.,  by  his  interest  with  the  commissioo- 
ers  of  excise,  gets  an  office  in  that 
branch  of  the  revenue  for  H.,  who  in 
consideration  thereof  gives  a  bond  to 
A.  to  pay  him  10/.  per  annum  as  long 
as  B.  enjoys  the  place;  equity  will 
relieve  against  the  bond.       III.  391 

Bonds  for  Marriage  Brocage. 
See  Marriage. 

Bottomry  Bond. 

Where  the  obligor  in  a  bottomry  bond 
before  the  return  of  the  ship  bocomes 
a  bankrupt,  the  obligee  cannot  come 
in  under  the  commission  ;  though,  if 
the  ship  returns  before  the  bankrupt's 
estate  be  folly  distributed,  he  shaA 
come  ii\  pro  rat6  ;  or  if  the  ship  re- 
turns after  the  bankrupt's  certificate 
allowed,  he  will  not  be  barred,  pro- 
vided he  sets  forth  in  the  dedaratioa 
the  condition  as  well  as  the  bond. 

II.  W 

BOROUGH  ENGLISH. 
One  seised  of  a  cof^bold  in  fee  in  oa- 
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ture  of  Borough  EngUsh  has  five 
SODS,  the  jouDgestof  whom  dies  leav- 
iDg  issue  a  daughter,  and  then  the 
father  dies,  the  joungest  sou's  daugh- 
tcr  is  inheritable.  I.  63 

The  custom  of  a  manor  was,  that  the 
copjhold  lands  of  anj  tenant  djing 
seised  should  descend  to  his  youngest 
son,  and  a  surrender  is  made  of  a  co- 
pyhold to  the  use  of  J.  S.  and  his 
heirs,  who  dies  before  admittance,  his 
eldest  son,  and  not  his  youngest,  shall 
take  these  lands ;  secusy  had  it  been 
laid  to  have  been  of  the  nature  of  Ho- 
rough  EngUsh.  I.  66 

One  having  Borough  English  lands  is 
disseised  and  dies,  this  right  to  the 
Borough  English  shall  descend  to 
the  youngest  son.  I.  67 

Where  lauds  of  the  nature  of  Borough 
English  are  in  settlement,  the  unset- 
tled reversion  continues  as  part  of  the 
old  estate,  and  shall  descend  in  i?o- 
rough  English  as  before.        III.  63 

BOUNDARIES. 

See  Partition. 

BROKERS. 
See  Factors. 

BURNING  IN  THE  HAND. 

See  Clergy. 


c. 


CAPTION  OF  A  FINE. 
See  Fine. 

CASUALTIES. 

On  casualties  happening  between  the 
articles  for  a  purchase  and  the  sealing 
of  the  conveyance,  who  shall  bear  the 
loss.  1. 61 

Where  a  former  will  of  land  is  cancelled 
by  the  testator  upon  a  presumption 
that  a  latter  will  is  good  and  duly  ex- 
ecuted, which  proves  not  to  be  so,  in 
inch  case  equity  will  relieve  under 
the  head  of  accident.  I.  346 

VOL.  iir. 


CERTAINTY. 

Where  a  party  charges  his  adversary 
with  any  thing  criminal,  it  ought  to 
be  shewn  with  great  plainness  and 
certainty.  III.  276 

CERTIFICATE  OF  BANK- 
RUPTS. 

See  Bankrupts. 

CERTIFICATE  OF  THE  CUS- 
TOM OF  LONDON  BY  THE 
RECORDER. 

See  London,  Custom  of. 

CERTIFICATE  (OR  REPORT) 
OF  A  MASTER  IN  CHAN- 
CERY. 

See  Master's  Report. 

CERTIORARI. 
See  AVrits. 

LORD  CHANCELLOR  OR  LORD 

KEEPER. 

Lord  Chancellor  or  Lord  Keeper  de- 
termines in  matters  relating  to  idiocy 
or  lunacy,  not  as  Chancellor,  &c. 
but  by  virtue  of  a  royal  sign  manual. 

III.  108  (N) 

See  more  title  Court  of  Chancery, 
and  Jurisdiction. 

CHARITY    AND    CHARITABLE 

USES. 

A  devise  by  a  nuncupative  will  by  te- 
nant in  tail  of  a  rent  out  of  lands  to  a 
charity,  void.  I.  247 

Vide  Devise  and  AVill. 

Devise  by  tenant  in  tail  to  a  charity 
good,  though  no  fine  levied,  or  re- 
covery suffered  previous  thereto. 

1.248 

Charity  legacies  that  -are  pecuniary, 
shall  on  a  deficiency  of  assets  come 
into  average  as  well  as  other  pecu- 
niary legacies.  1. 423 

In  a  suit  for  a  charity  for  the  arrears  of 
2  F 
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a  Vnt-chirge,  it  ii  not  necmar;  to 

make  all  the  ter-tpnanls  of  the  land, 

oat  of  which  the  rent  iiiuea,  partit-i. 

LsflS 

See  alio  title  Partiu. 

A  parishioner  no  good  eridence  to  provt^ 

a  charity  given  to  the  parish  ;    iecus 

If  only  a  lodger,  and  one  who  doc't 

not  paj  to  the  poor.  I.  600 

See  also  title  Efidence. 

Two  tchboli  in  one  town,  the  one  a  Tree, 
the  other  a  charity  school  for  boy^ 
and  girls ;  A.  defises  500£.  to  thf 
charity  school ;  thonghbothbecharity 
Bchools,  yet  only  that  for  boys  and 
giris  shall  Uke.  I.  674 

One  seis^  of  some  lands  in  fee,  and 
being  eettui  que  lni$l  of  other  lands, 
devises  all  to  A,  for  life,  remainder  to 
his  first  and  second  son  in  tail  oiole 
(without  going  rurlher)and  after A.'t. 
death  without  issne  male,  then  to  a 
charity ;  though  A,  be  tenant  in  tail 
until  issne .  bom,  and  may  bar  the 
charity  with  respect  to  those  lands  of 
which  he  has  the  legal  estate,  yet  it 
was  held  otherwise  as  to  the  trust  es- 
tate. I.  75-1 

In  case  of  a  deficiency  of  assets  charity 
legacies  as  well  as  others  shall  abnte 
in  proportion.  II-  2S 

Governors  of  a  charily,  though  not 
guilty  of  corruption,  jet,  if  extremfly 
negligent,  lo  pay  costs.  II.  384 

The  king  founds  a  school  and  endows 
it,  appointing  governors,  who  have 
the  legal  estate  of  this  endowment 
Tested  in  them,  bat  there  are  no  ex- 
'  press  words  appointing  them  visitors  ; 
resolved  a  commission  may  issue  to 
visit  and  call  to  an  account  those  go- 
vernors. II.  325 

Ji  power  may  be  given  to  conimissioners 
to  make  by-laws  to  regulate  the  cha- 
rity :  but  where  such  power  given  lo 
them  is^oo  extensive,  it  will  be  void 
only  pro  tanto.  1 1  •  337 

Devise  of  100/.  in  money,  and  of  50/. 

'  per  ann.  to  A.  and  his  heirs,  and  if  A, 
die  without  heirs,  then  (o  a  charity; 
A.  dies  without  issue,  living  the  tes- 
tator ;  the  will  void  as  to  tlie  whole, 
and  the  charity  cannot  take.  II.  369 


A  IniBtee  of  a  lerni  for  a  charily  ^m- 
chases  the  reversion  in  fee  ;  he  ihiU 
not  cot  down  the  timber ;  if  he  doei, 
he  mnst  make  latisbctioo  to  tht 
charity.  II.  S9S 

One  seized  In  fee  of  a  manor  gimti  ■ 
rent  in  fee  out  of  it  to  a  charity  foe 
the  support  of  several  poor  persooi, 
and  afterwards  granli  the  manor  40 
/.  S.  in  fee  ;  the  nomiustion  of  die 
poor  persons  belongs  to  the  heir  i>\ 
(he  grantor,  and  docs  not  go  with 
the  manor.  III.  US 

A  man  foonds  a  charity  for  alms-haasn; 
the  founder  has  a  right  of  DaminstiM 
of  these  alms  people,  but  may  fbrftit 
it  bj  a  corrapt  or  improper  nomiailkn 
of  snch  as  are  not  fit  objects  of  the 
charity,  or  by  making  no  nominatim 
at  sll ;  bat  this  neglect  of  nomintliim 
must  be  alter  such  time  as  the  foondrr, 
&r.  have  had  notice  of  the  vacancj; 
and  without  proof  of  tuch  noting  it 
is  no  fault.  in.  14fl(\') 

Charity  to  those  persons  that  are  con- 

monly    called    dissenting     miniitm 

good.  III.  m 

See  also  Poor. 

CHILD,  CHILDRKN,  YOUNGER 
CIIILDRKN. 

The  father  the  only  jndge  of  wh»t  iii 

proper  advancement    for    lus   chilil. 

III.SS5 

See  Father  and  Cdild,  Portions. 

CHURCH   AND  CHURCH-WAR- 
DENS. 

Where  there  arc  two  or  three  Chorth- 
wardi'us  of  a  parish,  each  is  a  dii. 
(inct  officer,  and  may  act,  thoDgh  the 
others  die.  11.107 

One  devises  SCO/,  to  the  chnrcli  of  &■ 
Helen,  London  ;  this  Is  good,  uxl 
belongs  lo  the  church- wardens  to  be 
employed  in  the  repairing  and  adorn- 
ing the  chuTcK.  II.  Mi 

CLERGY,  AND  THE  BENEFIT 
THEREOF. 

By  the  ancient  common  bw  of  Engind, 
whoever  had  abjured tl)e  kingdaaiM 
account  of  Mosy  comiaitte<l  by  bi*! 
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if  he  did  not  depart  stroifjhtwajr,  or 
bping  gone,  did  return  without  li- 
cence, he  had  judgment  to  be  hanged, 
except  he  was  a  clerk,  and  then  he 
had  hisclergr-  IK'  39  (NJ 

In  cases  vithiu  benefit  of  ciergj,  the 
statute  of  b  Anna,  takes  awuy  read- 
ing, and  provideii  that  the  partj 
■hall  be  punished  as  a  clerk  convict. 
III.  443 
The  ordinary  never  acted  as  a  judge, 
bat  as  a  minister  only,  on  the  aljoir- 
ance  of  clergy.  III.  444 

What  is  meant  by  a  cl^rk  convict,  and 
how  such  a  one  is  to  be  punished  by 
^SEliz.  ibid. 

The  original  of  benelit  of  clei^j,  the 
manner  of  trial  of  clerks  convict  before 
the  ordinary,  together  with  the  ill 
consequences  attending  iL  III.  447 
The  adiantages  that  accrued  to  the 
party,  in  case  upon  the  trial  he  was 
found  not  guilty.  III.  448 

What  were  the  conseqnences  of  deliver- 
ing over  a  clerk  convict  tO'theordi- 
lutiy  absque  purgatione  facienda. 
ibid. 
Purgation  taken*  away  by  18  Eliz.,  but 
the  offender  liable  to  be  continued 
in  prison  for  any  lime  not  exceeding 
a  year,  if  the  judge  who  tried  him 
thinks  fit.  III.  449 

How  the  words  of  18  EUz.,  which  ex- 
press nothing  of  a  pardon,  came  to  be 
construed  as  such.  III.  450 

Burning  in  the  hand  where  the  offender 
is  admitted  to  his  clergy,  notwith- 
atandin^  what  is  asserted  by  the  I^rd 
Cote  (o  the  conlrary,  is  part  of  the 
jadgmenl,  as  appears  from  cotempo- 
rary  reporters,  as  also  from  later  au- 
'thorities.  111.461 

In  what  cases  the  stat.  4  Geo.  I.  cap.  9. 
in  the  room  of  burning  in^the  hand, 
.  mbt^itates  transportatioi^ ;  and, how 
the  latter  is  to  be  understood  )>y  way 
oCconditionprecedent  to  a  statute  par- 
don, in  like  manner  as  the  former  was 
hj\%EUs.  III.  499 

Oy  18  EUk.  cap.  7.  actual  burning  in 
the  hand,  as  well  as  the  allowance  of 
clergy,  was  necessary  to  discharge 
the  prisoner  from  felony  ;  and  there- 
fore, if  beCDre'4&eo.  1.  cap.  II.  an 
,  -Affnidert  after  clergf  allowed,  bad  es- 


caped before  be  had  been  burnt  in 
the  hand,  he  would  have  continued  a 
felon  ;  and.  a  stranger  by  unlawfully 
receiving  him,  &c.  might  have  be-  ' 
come  accessary  to  his  felony  after  the 
fact.  III.  487 

Where,  by  the  delay  or  doubt  of  the 
court,  a  prisoner  convicted  of  man- 
slaughter has  no  opportunity  of  de- 
manding his  clergy,  or  if  he  has  de- 
manded it,  and  the  court  should 
make  no  record  of  it,  this,  on  its 
being  pleaded  and  shewn  specially, 
shall  not  turn  to  the  prejudice  of  the 
prisoner.  111.489 

Alterations  made  by  4  Geo.  1.  c<97.  11. 
for  transportation  of  felons,  whereby 
the  judgment  of  traasportatioD,  with 
regard  to  persons  convicted  of  clergy- 
able felonies,  is  plainly  and  clearly 
put  only  in  the  place  of  the  judgment 
for  barning  in  the  hand,  not  in  the 
place  of  actual  burning.  Vtid^ 

COMMISSION. 

A  witness  examined  on  a  coramlssion 
swears  reflecling  words;  yet  he  ought 
not  to  pay  costs,  it  being  the  commis- 
sioners' fault  to  take  down'  such  de- 
positions. II.  406 

A  commission  being  granted  to  examine 
witnesses  at  Aigien,  the  plaintiff 
died,  by  which  in  strictness  the  suit 
abated,  but  the  witnesses  were  exa- 
mined there  before  notice  given  to 
(he  commission  en  or  witnesses  of  the 
plaintiff's  death ;  the  examiaatioQ 
held  regular,  though  one  of  the  wit 
nes^es  were  yet  living.  III.  195 

Wilnesses  examined   in    a  commission 

after  the  demise  of  the  crown,  but 

before  notice  thereof,  to  be  indicted 

of    perjury,    if    they    swear    false. 

in.l95 

After  the  defendant  has  been  examln^U 
on  interrogatories,  and  publication 
pnssed,  the  plaintiff  ought  not  to  have 
a  commission  to  examine  witnesses  in 
order  to  falsify  the  defendant's  exami- 
natton ;  this  tending  to  multiply 
causes,  and  to  make  them  endless. 
IIL413 
See  also  Defosition,  ExiMivA-rioVy 

'WlTKBtS. 
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COMMITTEE, 

Committee  of  an  infant  heiress  having 
given  a  recognizance  that  he  should 

•  not  suffep  the  infant  to  marry  without 
the  consent  of  the  court,  the  form  of 

.  this4recognizance  moderated,  viz,  that 
the  infant  shall  not  marry  with  the 
committee's  privity,  without  the  con- 
sent of  the  court,  I.  698 

See  Idiot. 

COMMON. 

Lord  of  a  manor  cannot  bring  a  bill 
against  a  tenant,  to  the  end  that  he 
may  hold  a  down  belonging  to  the 
manor  discharged  of  the  tenant's  right 
of  common  therein.  III.  257 


COMMON,  TENANTS  IN. 

See  Joint-tenants,  and  Tenants  in 

Common. 

COMMON  RECOVERY. 

See  Recovery. 

COMMON  SEAL. 
See  Corporation. 

COMPANY  OR  BODY  POLITIC. 

See  Corporation. 

COMPOS  MENTIS. 

Where  a  bill  is  brought  to  prove  a  will 
of  land,  the  sanity  of  the  testator  is 
to  be  proved  ;  secut  of  a  deed  of  trust 
to  pay  debts.  III.  93 

No  such  thing  as  non  compos  in  equity, 
i(  compos  at  law.  III.  130 

COMPOSITION. 

Though,  generally  speaking,  an  exe- 
cutor or  trustee  compounding  or  re- 
leasing a  d('bt,  must  answer  for  the 
same ;  yet,  if  it  appears  to  be  for  the 
benefit  of  the  trust  estate,  it  is  an  ex- 
cuse. III.  381 

If  an  executor,  mortgagee,  guardian, 
or  any  one  who  is  considered  as  a 
trustee,  compounds  debts  it  shall  be 


for  the  benefit  of  the  cestui  que  tml. 

IIL251,252(N) 

See  also  Debts. 

CONCEALMENT,  COVIN,  COL- 

LUSION. 

A  devisee  under  a  will  defectively  exe- 
cuted represents  it  to  be  duly  exe- 
cuted, and  for  a  small  sum  gains  a  re- 
lease from  the  heir,  such  release  set 
aside.  I.  ^9 

Where  the  first  mortgagee  is  a  witness 
to  the  second  mortgage,  though  there 
be  no  actual  proof  of  his  knowing  (he 
contents  thereof,  yet  from  a  presump- 
tion that  he  might  have  known  the 
same,  this  shall  postpone  him.  1. 394 

In  what  manner  a  party  releasing  his 
right  ought  to  be  informed  of  his 
right,  so  as  to  be  bound  by  such  re- 
lease. III.  m 

CONCLUSION. 

See  Estoppel. 

CONDITION. 

One  devises  lands  to  his  wife  for  life, 
and  after  her  death  to  his  son  in  fee, 
upon  condition  to  pay  his  daughter 
1000/.  within  a  year  after  the  death 
of  J,  S.J  with  a  proviso,  that  if  the 
money  be  not  paid,  the  daughter  may 
enter  and  recei?e  the  profits  till  pay- 
ment ;  J.  S.  dies,  li?ing  the  wife;  the 
daughter  is  entitled  to  the  1000/.,  and 
in  default  of  payment,  a  sale  of  the 
reversion  will  be  decreed.  I.  478 

In  what  cases  a  condition  is  to  be  per- 
formed cy  pres.  II.  628 

Condition  Precedent. 


One  by  will  gives  an  annuity  to  his 
granddaughter;  but  if  she  marries 
with  the  executor's  consent,  then  a 
portion ;  she  marries  scms  consent  a 
man  worth  nothing  ;  the  husband  not 
entitled  to  the  money,  the  haviof 
married  with  the  executor's  consent 
being  a  condition  precedent  to  the 
gift  of  the  portion.  I.  984 

In  what  cases  the  statute  of  4  Geo,  1* 
cup.  9.  in  the  ro^m  of  bomiog  in  tlK 
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substitutes  transportattoo  for 
I  years,  and  how  the  latter  is  to 
nderstood  bj  way  of  condition 
^dent  to  a  statute  pardon,  in  like 
ler  as  the    former  was   by   18 

III.  459 

Condition  subsequent. 

ing  a  niece,  an  infant  about  the 
•f  seventeen,  devises  to  her  the 
us  of  his  personal  estate,  payable 
enty-one,  and  if  she  die  before 
ty-one,  or  marriage,  the  surplus 

over ;  decreed  the  niece  should 
the  interest  paid  her  in  the  mean 

the  devise  over  being  a  coodi- 
lubsequent.  II.  419 

vises  the  residue  of  his  personal 
;  to  J,  S,   provided  slie  marries 

the  consent  of  his  two  execu- 

on  the  death  of  one  executor, 

sndition  being  a  subsequent  one 

come  impossible,  and  she  may 

r  without  the  consent  of  the  sur- 

II.  6^6 
mment  could  not  be  on  a  condi- 
ubscquent ;  for  in  such  case  the 
iment  would  be  good,  and  the 
tlon  void.  III.  426 

a  Performance  of  a  Condition. 

>f  a  legacy  to  a  feme,  on  condi- 
.hat  she  marry  a  man  of  the 
of  Barlow,  A,  takes  upon  him 
ame  of  Barlozo^  and  the  feme 
>s  him  :  this  is  a  performance  of 
ondition,  and  equity  will  not 
I   the    husband    to   retain   that 

in.  65 

non  law,  and  before  the  statute 
jnis^  when  a  man  had  devised 
to  one  and  the  heirs  of  his 
;  this  was  a  conditional  fee, 
be  possibility  of  reverter  ex- 
it thereon  could  not  be  limited 

III.  263  (N) 

Condition  broken, 

*ation  aggregate  cannot  without 
lommon  seal  empower  their  ser- 
r  agent  to  enter  for  a  condition 
a.  III.  425 


Condition  or  Covenant  broken^  how  far 

relievable. 

Mortgagor  reserving  six  per  cent,  with 
proviso  to  take  five  if  piid  within 
three  months  after  ;  if  a  great  arrear, 
the  court  will  not  relieve;  secus  if 
but  a  small  slip  of  time.  I.  652 

Though  ordinarily  where  the  husband, 
for  a  valuable  consideration,  cdve- 
nants  that  his  wife  shall  join  with  him 
in  a  fine,  equity  will  enforce  a  per"- 
formance  of  such  covenant;  yet  if 
it  can  be  made  appear  to  have  been 
impossible  for  the  husband  to  perform 
the  agreement,  by  procuring  the  con* 
currence  of  the  wife ;  as  suppose  there 
are  differences  between  them  ;  dnd 
the  husband  offers  to  return  all  the 
money  witli  interest  and  costs.  Qu, 
If  under  these  circumstances  the  court 
would  not  discharge  the  husband 
from  the  agreement  ?     III.  189  (N) 

And  see  Interest  of  Money. 

CONSENT. 
See  Assent. 

CONSIDERATION,  UN- 
LAWFUL, 

A.  having  a  wife  who  lived  separate 
from  him,  afterwards  courted  and 
married  another  woman  who  knew 
nothing  of  the  former  wife's  being 
alive  :  but  it  being  discovered  to  the 
second  wife  that  the  former  was  liv* 
ing,  A.  in  order  to  prevail  on  the  se- 
cond wife  to  stay  with  him,  some 
years  afterwards  gave  a  bond  in  trust 
to  leave  the  second  wife  ICXX)/.  at  his 
death,  and  died,  not  leaving  assets  to 
pay  his  simple  contract  debtd  ;  if  the 
bond  had  been  given  immediately  oh 
the  discovery,  or  as  a  recom pence  for 
the  injury  done  to  the  second  wife^ 
and  thereupon  they  had  parted,  h  had 
been  good ;  but  it  being  given  on 
such  an  illicit  consideration,  as  that 
of  her  living  in  adultery  with  u^.,  it 
was  worse  than  a  voluntary  bond, 
and  postponed  to  debts  by  simple 
contract*  III.  339,  ^40 
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CONTEMPT. 

Aq  advertisement  in  the  public  prints, 
that  whoever  shall  discover  and  make 
legal  proof  of  a  marriage  (in  relation 
to  which  there  was  a  suit  depending 
in  this  court)  shall  have  100/.  re- 
ward ;  held  to  be  a  contempt  of  the 
court,  and  the  partj  procuring  it 
committed.  I.  675 

Suing  the  bail  below,  pending  a  writ  of 
error  in  parliament,  is  a  contempt 
and  a  breach  of  privilege.  I.  G85 

A  general  act  of  pardon,  though  with  an 
exception  of  all  contempts  then  de- 
pending, which  liad  been  prospcuted 
at  the  charge  of  any  private  person, 
yet  held  to  extend  to  contempts  in 
marrying  infant  wards  of  a  court  of 
equity.  I.  696 

AVhere  the  husband  was  a  lunatic,  the 
wife,  though  an  Irish  peeress,  com- 
mitted for  a  contempt  in  not  producing 
him.  I.  701 

The  first  process  for  contempt  against  a 
menial  servant  of  a  peer  is  a  seques- 
tration nut.  I.- 535 

The  defendant  is  in  contempt  to  a  Ser- 
jeant at  arms  for  not  answering,  and 
then  puts  in  an  insufficient  answer ; 
if  the  plaintilT's  clerk  in  court  ac- 
cepts the  cost^,  it  purges  the  con- 
tempt, and  the  plaintiff  must  begin 
again  with  an  attachment  the  first 
process;  but  if  the  costs  be  not  ac- 
cepted, the  plaintiff  may  go  on  in  his 
process  for  contempt  where  he  left  off, 
for  a  further  answer.  II.  481 

Marrying  an  infant  ward  of  the  court  is 
a  contempt,  though  the  parties  cou- 
cerned  in  such  marriage  had  no  no- 
tice that  the  infant  was  a  ward  of  the 
court.  III.  116 

So  where  one  not  a  freeman  of  London^ 
married  a  city  orphan,  though  it  did 
Hot  appear  that  the  party  had  any 
notice  of  his  wife's  being  a  city  or- 
phan, it  was  held  he  was  punishable 
by  the  court  of  orphans.  III.  118  (N) 

Though  the  father  has  a  right  to  the 
guardianship  of  his  oivn  children, 
and,  if  he  can  any  way  gain  tlie  cus- 
tody of  them,  is  at  liberty  so  to  do, 
provided  no  breach  of  the  peace  is 


made  in  such  an  attempt,  yet  U  irill 
be  a  contempt  in  him,  and  much  more 
in  any  other  person  offering  to  take 
them  when  going  to  or  returning  from 
the  court  of  chancery.  III.  154, 155 
And  see  Injunction,  Process. 

CONTINGfei^T  INTEREST. 

A  contingent  interest  or  possibility  ia  a 
bankrupt  is  assignable  by  the  com- 
missioners. III.  ISi 

A  bill  will  lie  to  secure  and  have  the 
benefit  of  a  contingent  interest. 

111.303 

See  also  PjD:»ibility. 

CONTINGENT  REMAINDERS. 

See  Trustees  for  Preserving  Con- 
tingent Remainders. 

CONTRIBUTION. 
See  Average. 

CONVEYANCE. 
See  Deeds. 

CONVOCATION. 

The  canons  of  a  convocation  do  not 
bind  the  laity  without  an  act  of  par- 
liament. 1.  ^ 

COPYHOLD. 

Copyhold  lands  do  not  differ  in  con- 
struction of  law  from  frrelioid,  and 
surrenders  of  copyholds  must  b«  go- 
verned by  the  same  rules  as  coofey- 
ances  at  common  Ihw.  1. 16 

If  a  copyhold  be  devised  to  graod- 
children  wittiout  any  previous  sur- 
render, equity  will  supply  the  want 
thereof.  I-  61 

Surrender  of  a  copyhold  to  the  use  of 
baron  and  feme  for  their  lives,  ^< 
hceredum  ei  ussignatorum  of  the  aid 
baron  and  feme,  and  for  default  of 
such  issue  to  the  right  heirs  of  •^•) 
this  is  an  estate  in  fee,  and  notaoiu- 
tail  in  the  baron  and  feme ;  otherwise 
had  it  been  the  case  of  a  will.    I*  71 

A.  surrenders  a  copyhold  by  way  of  »le 
or  mortgage,  but  tlie  surrender  h  oot 
presented  in  time,  and  A.  become* 
bankrupt ;  this  will  bind  the  site  i^ 
equity.  t  ^ 
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^holder  saes  in  the  lord's  court 
ition,  and  thereupon  a  wrong 
ent  is  given,  though  no  appeal 
t  of  error  will  lie  of  such  judg- 
yet  the  court  of  chancery  will 
t  the  proceedings.  I.  330 

y  conveyance  of  a  copyhold  or 
estate  not  helped  in  equity 
t  an  heir.  I.  354 

'ises  all  his  real  estate  to  pay 

haTing  part  freehold  and  part 
Mj  and  dies  without  having 
dered  the  copyhold  to  the  use 
will ;  if  the  freehold  estate  be 
fficient  to  pay  debts,  the  copy- 
being  real  estate,  shall  be  liable. 

L443 
old  was  granted  to  the  husband 
rife  and  J.  S-  for  their  lives 
sivkj  and  the  fine  appeared  by 
Us  to  be  paid  only  by  the  hus- 
ind  wife  ;  J.  S.  decreed  a  trus- 
'  the  husband  and  wife  and  the 
or  of  them.  1.  781 

old  surrendered  to  the  use  of  a 
hall  pass  by  a  will  attested  by 
itnesses  or  one  only.  II.  258 
ust  or  equity  of  redemption  of  a 
old  cannot  pass  by  a  will  unless 
*d  by  three  witnesses.  II.  261 
amen^  for  the  contrary  has  been 
determined. 

rill  supply  the  want  of  a  surren- 
a  copyhold,  in  case  it  be  devised  | 
lyment  of  debts,  or  a  wife,  or 
uuger  children.  II.  490 

opyholder  in  tail,  the  lord  grants 
reehold  of  the  copyhold  to  him 
;  the  copyhold,  though  intailed, 
inct.  III.  9 

lutem^  if  ^.  be  a  copyholder  in 
'emainder  to  B.  in  fee,  and  A. 
a  grant  of  the  freehold  from  the 
to  him  and  his  heirs,  and  dies 
ut  issue  ;  is  not  jB.,  in  whom 
was  once  a  vested  remainder  in 
'  the  copyhold  premises,  entitled 
•same?  III.  10  (N) 

will  charges  tXi  his  worldly  es- 
nth  his  debts,  and  dies  seised  of 
>ld  and  copyhold  estates,  which 
articularly  disposes   of  by  his 

the  copyhold,  though  not  sur- 
Ted  to  the  use  of  the  will, 
yet  be  applied  to  the  payment 


of  the  debts,  pari  passu  with  the 
freehold.  III.  96 

Where  one  by  will  charges  his  copyhold 
land  with  the  payment  of  his  debts, 
equity  will,  in  case  the  testator  dies 
without  having  surrendered  his  copy- 
hold to  the  use  of  the  will,  supply 
the  want  of  a  surrender ;  but  if  it  be 
but  an  equitable  charge,  so  that  the 
legal  estate  of  the  premises  descends 
to  the  heir,  it  seems  that  the  credi- 
tors, in  a  bill  brought  by  them  in 
order  to  compel  a  sale  for  payment  of 
their  debts,  should  make  the  heir  a 
party ;  otherwise  the  legal  estate  of 
the  copyhold  cannot  be  conveyed  to 
a  purchaser ;  though  if  it  appears  tihat 
the  heir  at  law  has,  since  the  death 
of  his  ancestor,  conveyed  away  all 
the  copyhold  estate,  in  such  case  the 
grantee  of  the  heir  being  capable  of 
conveying  to  the  purchaser.  It  may 
not  be  necessary  to  make  the  heir  a 
party.  HI.  97  (N) 

A  bill  is  brought  by  a  lord  of  a  manor 
to  recover  a  fine  for  a  copyhold,  on 
a  suggestion  that  the  defendant  was 
admitted  by  attorney,  but  sometimes 
pretends  the  attorney  had  no  authority 
to  take  such  admittance  ;  the  defend- 
ant answers  as  to  part,  but  demurs  as 
to  relief;    the  demurrer  held  good. 

III.  151 

A  single  copyholder  is  not  relievable 
in  equity  for  an  excessive  fine,  be- 
cause this  is  determinable  at  law ; 
but,  to  avoid  multiplicity  of  suits,  se- 
veral copyholders  may  join  to  be  re- 
lieved against  a  general  fine  that  is 
excessive.  III.  155 

If  a  copyhold  be  devised  to  a  younger 
child,  and  no  surrender  to  the  use  of 
the  will,  though  by  the  same  will 
there  be  other  provision  made  for  the 
child,  yet  such  copyhold  being  part 
of  the  provision,  the  court  will  make 
it  good,  unless  in  a  case  where  the 
eldest  son  and  heir  is  totally  disinhe- 
rited ;  and  though  the  devise  be  of  a 
copyhold  to  a  second  son  after  the 
death  of' the  eldest  son  without  issue, 
equity  will  supply  the  want  of  a  sur- 
render. III.  283 

If  I  have  freehold  lands  and  copyhold 
lands  in  JDo/e,  and  devise  ail  jny  lands 
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and  hereditaments  in  Dale  to  pay  my 
debts ;  only  my  freehold  shall  pass, 
if  that  be  sufficient ;  secus^  if  I  have 
surrendered  the  copyhold  to  the  use 
of  my  will.  III.  322 

An  equity  of  redemption  of  a  copyhold 
may  bo  devised  without  being  sur- 
rendered  to   the   use  of  one's  will. 

IIL  358 

CORONER. 

By  the  ancient  common  law  of  England, 
when  any  one  was  about  to  abjure  the 
realm  for  felony,  he  might  within  40 
days  confess  the  felony,  and  take  an 
oath  to  abjure  the  realm,  before  the 
coroner,  who  within  40  days  from 
that  time  assigned  him  such  a  port  as 
he  chose,  for  his  departure  out  of  the 
kingdom.  III.  38,  39  (N) 

Where  the  sheriff  is  a  party,  or  other- 
wise incapacitated,  the  coroner  is  the 
proper  officer  to  whom  all  process  is 
to  be  directed.  III.  55 

CORPORATION. 

If  a  corporation  would  make  use  of  one 
of  their  own  members  as  a  witness, 
they  must  disfranchise  him.       I.  595 

A  college  restrained  by  their  constitu- 
tion from  making  any  leases  except 
for  21  years,  and  at  a  rack-rent,  makes 
orders,  recommending  it  to  their  suc- 
cessors to  renew  at  less  than  the  rack- 
rent  ;  this  not  favoured,  as  tending  to 
a  breach  of  the  statutes.  I.  655 

The  signing  of  any  contract  for  leasing 
(or  whereby  the  revenues  may  be 
affected)  by  the  master  and  fellows 
of  the  college,  unless  under  the  col- 
lege seal,  will  not  be  binding  to  the 
college.  I.  656 

The  parson  is  a  corporation  for  taking 
of  lands  for  the  benefit  of  the  church, 
as  the  church-wardens  are  for  per- 
sonal thin  s;s.  11.126 

Hudson's  Bay  Company  and  other  cor- 
porations may  by  their  by-taws  make 
restrictions  upon  their  stocky  {viz.) 
thnt  it  sliall  first  be  liable  to  pay  the 
debts  due  to  themselves  from  their 
own  members,  or  to  answer  the  calls 
of  the    company   upon    their   stock. 

II.  207 


So  a  by-law  of  a  company  to  seize  i 
member's  stock  for  a  debt  due  from 
the  member  to  the  company  is  good : 
but  if  this  debt  be  not  due  to  the 
company,  bat  to  their  trustee,  then 
the   by-law   will  not  extend  to  it. 

II.«08 

A  corporation,  withoat  any  express 
power    by    their    charter,    may  of 

'  course  make  by-laws  :  but  if  they 
have  a  particular  power  to  make  by- 
laws for  the  management  of  their 
trade,  they  cannot  make  by-laws  for 
carrying  on  projects  foreign  to  the 
affairs  of  the  corporation.        II.  ^ 

[n  the  case  of  the  South  Sea  Company, 
in  whom  the  estates  of  the  late  di- 
rectors are  vested  by  act  of  parlia- 
ment; where  the  statnte  of  limitatbns 
was  pleadable  against  the  late  di- 
rectors, it  is  also  pleadable*  against 
the  Company,  who  stand  but  in  sach 
director's  place.  III.  310 

A  corporation  aggregate  shall  haie 
the  benefit  of  the  statnte  of  limita- 
tions, as  well  as  any  private  person. 

in.  143 

The  secretary  and  book-keeper  of  the 
East  India  Company  were  made  de- 
fendants to  a  bill  for  discovery  of 
some  entries  and  orders  of  the  Com- 
pany ;  the  defendants  demurred,  for 
that  they  might  be  examined  as  wit- 
nesses ;  also  because  the  ir  answer 
could  not  be  read  against  the  Com- 
pany ;  the  demurrer  over-ruled,  lest 
there  should  be  a  failure  of  justice,  in 
regard  the  Company  are  not  liable  to 
a  prosecution  for  perjury,  thoui^h  their 
answer  be  never  so  false.       Ill,  310 

One  with  lemon  juice  takes  out  a  receipt 
written  on  the  inside  of  a  bank-note, 
but  called  an  indorsement ;  this  held 
to  be  a  rasing  an  indorsement  within 
8  and  9  JV.  3.  cap,  19-,  and  to  be 
felony  without  clergy.  III.  419 

A  corporation  aggregate  cannot  answer 
but  under  their  common  seal. 

III. 423 

A  corporation  aggregate  can  do  nothing 
of  consequence,  or  that  is  not  an  or- 
dinary service,  without  deed.      ibid* 

Cannot  without  deed  empower  a  third 
j)erson  to  seize  goods  for  their  us«  85 
forfeited.  111.424 
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}  enter    for   coDditlon    broken. 

IIL  425 
make  an  attornment.      IIL  426 

COSTS. 

ire  facias  to  repeal  a  charter,  the 
idant  shall  pay  costs  for  a  new 

1.224 
ot  always  to  follow  the  event  of 
lause ;  as  where  the  money  was 
L  due  to  the  defendant  apon  ac- 
:,  yet  it  appearing  to  be  mach 
than  had  been  claimed  by  the 
idant's  answer,  in  that  case  the 
idant  was  allowed  no  costs. 

I.  376 
%ee  shall  not  onerate  his  pledge 
costs  which  he  has  occasioned 
I  anjust  defence.  I.  305 

'  at  law,  or  even  an  heir  male  to 
onour  of  the  family,  if  there  be 
ible  cause  to  contend  for  the  fa- 
estate,  not  to  pay  costs.     I.  482 

See  also  Heir. 

he  attorney's  or  solicitor's  ap- 
Dg  to  be  guilty  of  a  gross  neglect, 
;ourt  will  order  him  to  pay  the 

I.  593 
I  or  creditor  coming  in  before  a 
*r  for  his  legacy  or  debt  shall 
his  costs,  and  why.  II.  27 

of  an  issue  out  of  Chancery,  it  is 
*r  to  move  that  court  for  costs  in 
i;oing  on  to  trial,  or  to  move 

for  a  special  jury.  II.  68 

ors  of  a  charity,  though  not 
r  of  corruption,  yet  if  extremely 
;ent,  to  pay  costs.  II.  284 

I  brought  by  a  devisee  against  an 
to  prove  a  will,  the  heir  cross- 
ines  the  plaintiff's  witnesses,  and 
»s  to  release  his  right ;  yet  the 
>hall  have  his  costs  given  him  on 
•n ;  otherwise  if  he  examines 
SSC9  of  his  own.  II.  285 

nt  by  his  prochein  amy  brings  a 
ind  never  stirs  after  he  comes  of 
and  the  bill  is  dismissed  :  the 
\  is  liable  to  pay  costs,"  and  must 

his  remedy  over  against  the 
tin  amy,  II.  297 

an  infant  is  liable  to  pay  costs  if 
idgment  be  against  him,  II.  298 


On  a  bill  to  settle  the  bonndfaries  of  a 
manor,  it  was  decreed  that  each  party 
should  give  to  the  other  a  note  of  their 
boundaries,  in  order  to  have  the  matter 
tried  in  a  feigned  issue  ;  and  the  issue 
being  found  for  the  defendant  on  three 
trials,  he  was  not  only  allowed  the 
costs  of  all  the  trials  at  law,  but  tlso 
those  in  equity ;  in  regard  the  de- 
fendant had  no  bill,  and  the  plaintiff 
might  have  tried  ft  at  law  without 
coming  into  equity.  II.  376 

On  a  bill  of  partition  no  costs  on  either 
side,  because  it  is  for  the  benefit  of 
both  parties.  ibid* 

Where  the  cause  Is  brought  on  only  on 
bill  and  answer,  if  the  bill  is  dis- 
missed against  any  of  the  defendants, 
there  only  40#.  costs  are  to  be  paid  : 
but  if  the  plaintiff  has  a  decree  against 
the  defendant,  though  only  on  bill 
and  answer,  in  such  case  costs  must 
be  taxed.  11.  387 

A  witness  examined  at  a  commission 
swears  reflecting  words ;  yet  he  oogbt 
not  to  have  paid  costs,  it  being  the 
commissioners'  fault  to  take  down  snch 
deposition.  II.  406 

If  an  ambassador's  servant  brings  a  bill, 
he  must  give  security  to  answer  costs 
as  being  a  person  privileged.  II.  452 

The  defendant  is  in  contempt  to  a  Ser- 
jeant at  arms  for  not  answering,  and 
then  puts  in  an  insuflicient  answer ; 
if  the  plaintiff's  clerk  in  court  accepts 
the  costs,  it  purges  the  contempt,  and 
the  plaintiff  must  begin  again  with  an 
attachment,  the  first  process ;  but  if 
the  costs  be  not  accepted,  the  plaintiff 
may  go  on  in  his  process  for  con- 
tempt where  he  left  off,  for  a  farther 
answer.  II.  481 

Baron  and  feme  bring  a  bill  to  redeem 
a  mortgage  ;  the  defendants  plead  to 
the  bill,  and  the  plea  being  over-ruled, 
costs  are  given  to  the  plaintiff;  baron 
dies,  tlie  feme  by  survivorship  shall 
have  the  costs.  II.  496 

Where  the  suitor  has  paid  the  officer 
his  fee,  and  he  neglects  his  duty,  by 
which  means  the  suitor's  process  be- 
comes irregular,  the  suitor  is  to  pay 
costs  to  the  other  side^  but  shall  re- 
cover them  from  the  oiFicer.    II.  658 

And  tliough  the  offi<fer  in  such  case  dies, 
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hit  executor  will  be  ordered  Co  pay 
them  out  of  assets,  it  being  matter  of 
contract,  and  therefore  not  dying  with 
the  person.  XL  658 

.Where  one  that  sues  both  at  law  and  in 

.  equity  for  the  same  thing,  or  being 
put  to  make  his  election,  chooses  to 
proceed  at  law,  his.  bill  is  to  be  dis- 
missed with  costs.  So  also  where  one 
makes  a  special  election  to  proceed 
at  law  as  to  part,  and  in  equity  as  to 
other  part,  with  regard  to  what  the 
plaintiff  elects  to  proceed  at  law, 
his  bill  is  to  be  dismissed  with  costs. 

IIL  90  (N) 

A  bare  trustee  is  a  good  witness  for  his 
cestui  que  trust;  but  not  an  exe- 
cutor in  trust,  as  he  is  liable  to  be 
sued  by  creditors,  and  to  answer 
costs.  III.  181 

One  ought  not  to  be  condemned  to  pay 
costs  in  this  court  for  insisting  on  a 
right  which  the  law  gives  him. 

111.  205 

Where  a  bill  is  brought  to  secure  and 
have  the  benefit  of  a  contingent  in- 
terest devised  over,  the  costs  shall  be 
paid  out  of  the  assets  of  the  testator, 
who  by  his  will  has  occasioned  the 
difficulty.  in.  303 

A  trustee  misbehaTing  himself,  ordered 
to  pay  costs  out  of  his  own  pocket,  and 
not  out  of  the  trust  estate.     III.  347 

One  may  demur  anew  at  the  bar,  ore 
tenus :  but  then  on  the  demurrer 
being  allowed,  he  cannot  have  his 
costs.  III.  371 

Not  agreeable  to  the  present  practice  to 

.pay  costs  for  a  demurrer,  imisted  on 

at  the  bar  ore  tenus*  ibid* 

An  heir  at  law  is  made  a  defendant, 
and  insists  on  his  title ;  be  shall  have 
costs,  though  it  goes  against  him  : 
but  if  an  heir  at  law  be  plaintiff, 
and  miscarries  in  his  suit,  he  shall 
not  have  costs ;  but,  on  his  suit  ap- 
pearing to  be  groundless,  shall  pay 
costs.  III.  373 

COVENANT. 

See  AcaEEMENT. 

Covenant  broken^  and  hots  far  ReUev- 

able. 

See  tille  Conpition. 


COVERTURE. 
See  Baron  and  Feme. 

COUNTY. 

In  an  indictment  against  one  as  acces- 
sary after  the  fact  to  a  felony,  bj 
receiving,  &c  the  principal  who  wu 
outlawed  or  attainted  in  the  same 
county,  it  ought  to  appear  that  the 
party  receiving,  &c  did  it  sdent  or 
sdenthr;  otherwise  it  will  not  amouat 
to  an  absolute  presumption,  so  as  to 
excuse  such  omission.  ill.  406 

In  criminal  cases,  though  the  county  be 
in  the  margin,  yet  the  place  where 
the  fact  is  supposed  to  be  done  most 
be  laid  to  be  done  in  com,  prstdicL ; 
otherwise  in  civil  cases.  ibid* 

COURTS. 
See  Jurisdiction. 

Court  of  Chancery y  or  EquUff. 

Court  of  Chancery  in  vacation  time  maj 
grant  prohibitions  returnable  in  B-R* 
or  C.  B.  I.  43, 476 

If  a  copyholder  sues  in  the  lord's  coart 
by  petition,  and  thereupon  a  wron^ 
judgment  is  given,  though  no  appeil 
or  writ  of  error  will  lie  of  such  judg- 
ment, yet  the  Court  of  Chancery  win 
correct  the  proceedings.  1. 330 

An  executor  proves  a  will,  whereiaooe 
of  the  legacies  is  forged ;  this  fraod 
is  not  examinable  in  Chancery.  I.3S8 

No  motion  can  be  made  on  the  pettj- 
bag  side  of  the  court  of  chancery  after 
the  last  day  of  the  term,  though  as  to 
other  purposes  on  the  equity  side^llie 
last  day  of  the  term  continues  till  the 
motions  are  over.  1. 6^ 

So  where  the  lust  seal  continued  three 
days,  the  whole  was  looked  upon  as  a 
continuance  of  the  first  day  of  the  seal 

ibid* 

The  Court  of  Chancery  only  proper  to 
compel  an  execution  of  a  trust,  and 
consequently  a  distribution  of  the  no- 
disposed  surplus  of  a  personal  ^ 
tate.  1. 549 

Guardians  appointed  by  will  according 
to  the  statute  of  12  Cur.  2.  c(f»  ^' 
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no  more  power  than  guardians 
cage,  and  are  but  trustees,  on 
3  misbehaviour,  or  giving  occa- 
to  suspf^ct  their  behaviour,  the 
:  of   Chancery   will   interpose. 

L704 
ler  in  low  ch'cumstances  endea- 

to  marry  his  own  child  to  one 
iias  an  estate  not  any  ways  pro- 
vable, the  Court  of  Chancery 
nterpose.  1. 705 

ms  are  recommended  by  wilt  to 
ith  the  advice  of  J.  6*.,  and  J.  5. 
3r wards  attainted,  this  superin- 
ncy  devolves  upon  the  great  seal. 

1.706 
i;ht  which  the  king  has  as  ptUer 
7,  to  take  care  of  his  subjects  in 
of  charities,  idiots,  lunatics,  and 
:s,  falls  under  the  dire|btion  of 
ourt  of  Chancery,  which  in  con- 
nce  tliereof  has  used  upon  peti- 
»nly,  without  any  bill  or  decree, 
ike  ordertf*  touching  the  deter- 
iou  of  such  right.  II.  118 

»f  Chancery  has  cognizance  of 

as  well  as  the  common  law 
s.  II.  156 

urtof  Chancery  in  England  maj 

a  sequestration  against  the  de- 
nt in  Ireland;  but  it  must  be 
a  sequestration  taken  out  here, 
ti//a  6o7i a  returned.  11.261 
*  Chancery  will  oblige  all  to  take 
i  of  its  decrees  as  much  as  of 
nents.  11. 483 

f  equity  will  enforce  a  distribu- 
•f  a  freehold  estate,  though  the 
aal  court  cannot.  111.  102 

man  gives  a  bond  ;  if  it  be  at- 
d  with  no  fraud  or  breach  of 

equity  will  not  set  aside  the 

only  for  the  weakness  of  the 
>r,  if  he  be  compos  menth;  nei- 
^ill  equity  measure  people's  un- 
mdings  or  capacities.  III.  130 
h  thing  as  being  non  compoi  in 
jr,  if  compos  at  law.  ibid. 

will  not  relieve  a  man  against 
leed  or  agreement  gained  from 
rhen  in  liquor,  merely  for  that 
[1,  in  regard  this  were  to  encou-^ 
drunkenness ;  secusj  if  through 
anagement  or  contrivance  of  him 
gained  the  deed,  &c.  the  party 


from  whom  it  was  gained  was  drawn 
in  to  drink.  III.  130  (N) 

Heirs,  even  when  of  age,  are  under  the 
care  of  a  court  of  equity,  and  then 
want  it  most,  the  law  taking  care  of 
them  till  that  time.  IIL  131 

Where  ^.  is  tenant  for  years,  remainder 
to  B.  for  life,  remainder  to  C  in  fee, 
and  ^.  is  doing  waste ;  B.,  though  he 
cannot  bring  waste,  as  not  having  the 
inheritance,  is  yet  entitled  to  an  in- 
junction in  equity.        III.  268  (N) 

Where  husband  and  wife  sue  for  a  le- 
gacy given  to  the  wife,  equity  will 
not  compel  the  payment  of  it  unless 
the  husband  makes  some  settlement 
on  the  wife.  III.  203 

A  good  rule  in  equity  as  well  as  at  law, 
that  where  to  a  suit  there  are  never 
so  many  defendants,  if  the  plaintiff 
cannot  give  evidence  against  a  de* 
fendant  he  may  be  called  as  a  witness 
for  a  co-defendant.  IK.  288 

Where  a  title  depends  upon  the  words 
of  a  will,  this  is  as  properly  deter^ 
minable  in  equity,  as  by  a  judge  and 
jury  at  Nisi  Pnus.  II E.  296 

A  court  of  equity  delights  to  do  com- 
plete justice,  and  not  by  halves ;  as 
to  make  a  decree  against  the  heir, 
and  leave  him  to  prosecute  another 
suit  against  the  executor ;  wherefore 
in  order  to  do  such  complete  justice, 
where  both  are  liable  to  the  plaintiff 's 
demand,  it  requires  that  both  should 
be  made  parties.  III.  334 

A  court  of  equity  endeavours  to  prevent 
a  multiplicity  of  suits.    III.  1 57,  334 

Matters  of  fraud  are  cognizable  as  well 
in  equity  as  at  law.  III.  279 

Qturi  of  Chancery  on  the  Petty' Bag 

side. 

The  plaintiflT  gets  judgment  in  the  pet- 
ty-bag, after  which  he  is  stopped  by 
an  injunction.  The  year  and  day 
pass ;  the  plaintiff,  though  hindered 
by  the  injunction,  yet  cannot  sue  out 
execution  without  a  scire  facias. 

III.  36 

Court  of  Exchequer. 

Upon  an  outlawry  the  plaiutiff  in  the 
action  ought  to  get  a  grant  or  lease  of 
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tlie  defendant's  interest  under  the  ex- 
chequer seal.  I.  446,  446 

Court  of  KingU  Bench, 

One  who  had  been  a  prisoner  in  NeW" 
gate  for  debt,  but  since  removed  to 
the  Fleety  is  excommunicated;  the 
Court  of  Chancery  will  not  direct  the 
cursitor  to  make  out  a  writ  of  excom- 
municato  capiendo  to  the  warden  of 
the  Fleet ;  but  this  writ  may  be  di- 
rected to  the  sheriff,  who  may  return 
a  non  est  inventus  ;  and  on  this  re- 
turn the  Court  of  King's  Bench  may 
grant  a  habeas  corpttSy  and  thereon 
charge  him  with  an  excommunicaio 
capiendo^  III.  53 

All  writs  of  excommunicato  capiendo 
must  be  returnable  in  the  King's 
Bench.  III.  55 

A  reasonable  practice  in  the  King's 
Bench,  if  nothing  has  been  offered, 
either  by  threatening  or  other  misbe- 
haTiour,  within  a  year  and  a  day  af- 
ter the  taking  up  of  the  party,  by  him 
or  on  his  behalf,  that  he  ought  to  be 
discharged.  III.  103 

See  more  under  the  following  title. 

Courts^    Spiritual,    Ecclesiastical,    or 

Christian, 

The  spiritual  court  has  jurisdiction  of 
grammar  schools ;  but  in  case  of  a  libel 
for  teaching  school  generally  without 
licence,  if  it  does  not  appear  what 
school,  the  temporal  courts  will  grant 
a  prohibition.  I.  29 

A  mandamus  lies  to  the  spiritual  court 
to  direct  them  to  do  right,  as  a  pro- 
hibition does  to  stop  them  from  doing 
wrong.  1. 47 

An  injunction  upon  an  attachment,  or 
dedimus,  Sfc,  does  not  extend  to  stay 
proceedings  in  the  spiritual  court 
without  special  order.  I,  301 

An  executor  proves  a  will  of  a  personal 
estate,  wherein  one  of  the  legacies  is 
forged  ;  the  spiritual  court  having  a 
proper  jurisdiction  of  this  matter,  the 
executor  is  without  remedy  in  equity. 

I.  388 

The  spiritual  court  has  no  power  to 
make  a  translation  of  a  wilL      I.  ^27 


I  The  spiritual  coart  cauBot  compel  a  di!i<' 
tribution  of  the  undisposed  8iiq)Vuof 
a  personal  estate,  and  why.      1. 549 

The  spiritual  court  has  power  to  deter- 
mine concerning  the  right  of  proxies, 
or  procurations.  1. 667 

Where  a  thing  is  claimed  by  custom  io 
the  spiritual  court,  it  most  be  in- 
tended according  to  their  law,  by 
which  forty  years  make  a  custom  or 
prescription.  1. 663 

The  statute  of  distribution  made  in  fii- 
vour  of  the  practice  of  the  spiritual 
court  II.  441 

The  spiritual  court  cannot  enforce  a  dis- 
tribution of  a  freehold  estate. 

III.  102 

One  deyisecr  the  surplus  of  his  penooai 
estate  to  his  four  executors ;  tboogh 
by  the  rule  of  the  spiritual  coort 
{which  has  a  concurrent  jurisdictioo 
in  cases  of  legacies)  surviYorship  does 
not  take  place  ;  yet  this  coming  into 
Westminster  Hall,  must  be  deter- 
mined according  to  the  rales  of  the 
common  law,  and  on  the  death  of  oae 
of  the  legatees  shall  go  to  the  sarri- 
vors.  III.  115 

A  lease  granted  to  one  and  his  hein  for 
three  lives  is  a  real  estate ;  and  tboogh 
by  the  statute  of  frauds  it  is  made 
liable  to  debts,  yet  it  is  only  sach 
debts  as  bind  the  heir;  and  where 
the  spiritual  court  set  aside  a  will, 
disposing  {inter  aV)  of  such  estate  as 
revoked,  this  sentence  held  not  to 
affect  the  devise  of  such  real  estate. 

111.  m 

In  the  spiritual  cx>urts  all  restraints  oq 
marriage  are  void  ;  the  rule  there  be- 
ing, that  maritagium  debet  esse  libe- 
rum.  HI.  238 

Difference  of  opinion  between  the  com- 
mon lawyers  and  the  civilians  in  the 
point,  whether,  where  there  are  two 
executors,  and  one  renounces,  he  who 
renounced  is  still  at  liberty  to  accept 
of  the  executorship ;  or  whether  a 
renunciation  once  made,  though  oolj 
by  one  of  them,  is  peremptory. 

IlLa51(N) 

Jn  the  case  of  a  divorce  a  mensaeiikffro, 
baron  and  feme  live  separately,  and 
the  wife  has  a  child  ;  this  is  a  bastard, 
ibf  the  court  witt  intend 
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Ims  been  paid  to  the  sentence  daring 
this  time.  TIL  275 

The  spiritual  court  has  sometimes  re- 
alised to  grant  the  probate  of  a  wifl 
to  an  executor  of  no  substance^  and 
irho  has  absconded  for  debt,  unless 
he  would  give  security  for  a  due  ad- 
ministration of  the  assets ;  but  in  these 
cases  the  court  of  B.  R.  has  enforced 
the  granting  of  a  probate  by  a  pe- 
remptory mandamus.     III.  337  (N) 

Court  of  Orphans. 

One,  not  a  freeman  of  London^  married 
a  city  orphan  ;  and  though  it  did  not 
appear  that  the  party  had  any  notice 
of  his  wife*s  being  a  city  orphan,  yet 

•  it  was  held  such  person  was  punish- 
able by  the  court  of  orphans. 

IIL  118  (N) 

Inferior  Courts. 

All  jadgments,eTen  in  the  inferior  courts 
of  law,  are  to  be  taken  notice  of  by 
executors,  so  that  if  they  pay  any 
bonds  before  such  judgments,  it  is 
at  their  peril.  III.  117 

Courts  Foreign. 

Administration  granted  in  a  foreign 
court  (as  in  Ptuis)  not  taken  notice 
of  in  oar  courts.  III.  371 

CROWN. 

See  Prerogative. 

CURTESY,  TENANT  BY. 

One  seised  of  lands  in  fee  had  two 
daughters,  and  devised  his  lands  to 
trustees  in  fee,  in  trust  to  pay  his 
debts,  and  to  convey  the  surplus  to 
his  daughters  equally ;  the  younger 
daughter  married,  and  died  leaving 
an  infant  son  and  her  husband  sur- 
yiving  ;  on  the  eldest  daughter's 
bringing  a  bill  for  a  partition,  de- 
creed that  the  husband  of  the  young- 
est daughter  should  be  tenant  by  the 
curtesy.  1. 108 

Tenaot  by  the  curtesy  not  so  much  fa- 
voured in  law  as  dower.  II.  703,  704 

(2».  If  a  Papist  may  not  be  tenant  by 
the  curtesy,  (notwithstanding  the  1 1 
ft  1%  JV*  3.  made  to  prevent  the 


growth  of  Popery,)  that  estate  beunig 
cast  on  him  by  act  of  law,  and  not 
by  purchase.  III.  49  (N) 

A  man  may  be  tenant  by  the  curtesy  of 
a  trust  as  welt  as  of  a  legal  estate. 

III.  234 

A  husband  does  not  forfeit  bis  tenaacy 
by  the  curtesy  on  leaving  his  wife 
and  living  in  adultery,  as  a  wife  for- 
feits her  dower  by  elopement,  &c. 

III.  tlQ 

CUSTOMS,  FOREIGN. 

See  title  Foreign  Customs. 

CUSTOMS  OF  LONDON. 
See  London,  Custom  of. 


D. 


DEBTS,  DEBTOR,  AND  CRE- 
DITOR. 

Where  the  husband  receives  money 
which  by  marriage  articles  was  cove- 
nanted  to  be  laid  out  in  land  and  set- 
tled, and  afterwards  misapplies  it, 
his  assets  are  liable  to  make  this  loss 
good,  not  as  a  breach  of  trust,  or  as 
money  received  and  misapplied  ;  but 
by  reason  of  the  articles  it  is  a  debt 
by  specialty.  I.  131 

A  freeman  of  London  gives  a  note  by 
which  he  owns  himself  iudebted  to 
his  brother  and  heir,  but  his  brother 
knows  nothing  of  it,  and  the  freeman 
keeps  this  note  always  in  his  own  cus- 
tody, which  on  his  death  was  found 
among  his  papers;  adjudged  a  void 
note,  and  as  a  matter  intended  and 
not  perfected.  1.204 

See  also  under  title  Voluntary. 

One  seised  in  fee  of  some  lands,  and 
possessed  by  lease  for  years  of  other 
lands,  devises  the  fee  to  A.  and  the 
leasehold  to  jB.,  and  dies  Indebted  by 
bond  ;  on  a  deficiency  of  assets,  both 
the  devisees  shall  contribute  to  the 
payment  of  the  bonds  ;  but  if  the  de- 
vise had  been  to  A.  of  all  the  rest  of 
his  estate,  then  A*  should  have  paid 
all  the  debts.  I.  403 
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One  seised  in  fee,  and  indebted  by 
bond  in  which  his  heirs  are  bound, 
devises  his  lands  to  A.  for  life,  remain- 
der to  his  first,  &c.  son  in  tail,  re- 
mainder over ;  in  a  bill  bron^^ht  bj 
the  bond  creditors,  the  coart  will  not 
decree  the  devisee  for  life  to  account 
for  the  profits,  but  only  to  keep  down 
the  interest ;  also  the  court  will  de- 
cree a  sale  to  satisfy  the  bonds,  though 
the  lands  be  not  devised  for  pnyment 
of  debts.  IL  334 

One  owes  a  debt  by  simple  contract. 
Six  years  pass,  whereby  the  debt  is 
barred ;  after  which  the  debtor  by 
will  charges  his  lands  with  the  pay- 
ment of  all  his  debts,  and  dies :  it 
seems  this  debt  is  revived.  III.  84 
Qtf.  If  a  man  were  to  devise  his  per- 
sonal estate  to  pay  his  debts,  whether 
would  this  revive  a  debt  barred  by 
the  statute  of  limitations  ?  III.  89  (N) 
A  will  begins,  ^^  As  to  all  my  worldly 
^^  estate,  my  debts  being  first  paid, 
<<  I  give,  &c."  The  real  estate  is  li- 
able to  the  debts,  nothing  being  de- 
vised till  the  debts  are  paid. 

III.  91,  359 
In  a  devise  of  lands  to  pay  debts,  if  the 
creditor  brings  a  bill  to  compel  a  sale, 
the  heir  is,  generally,  to  be  made  a 
party ;  secus  in  the  case  of  a  trust 
created  by  deed  to  pay  debts.  III.  92 
Where  a  bill  is  brought  to  prove  a  will 
of  land,  the  sanity  of  the  testator  must 
be  proved  ;  secus  in  the  case  of  a 
deed  of  trust  to  sell  for  payment  of 
debts.  Iir.  93 

One  by  will  charges  all  his  worldly 
estate  with  his  debts,  and  dies  seised 
of  freehold  and  copyhold  estates, 
which  he  particularly  disposes  of  by 
his  will ;  the  copyhold,  though  not 
surrendered  to  the  use  of  the  will, 
shall  yet  be  applied  to  the  payment 
of  debts,  pari  passu  with  the  free- 
hold, in.  96 
If  I  charge  all  my  lands  with  payment 
of  my  debts,  and  devise  part  to  A. 
and  other  part  to  D.  &c.  the  creditors 
cannot  be  paid  out  of  the  lands  till 
the  Master  has  certified  what  the  pro- 
portion is  which  each  is  to  contribute ; 
but  if  the  Master  certifies  that  the 
debts   will  exhaust  the  whole  real 


estate,  then  the  creditors  may  ft^ 

ceed  against  any  one  devisee  for  the 

whole.  111.99 

A  lease  granted  to  one  and  his  heirs  for 

three  lives  is  a  real  estate ;  and  though 

by  the  statute  of  frauds  it  is  liable  to 

pay  debts,  yet  it  is  only  such  debts 

as  bind  the  heir.  III.  166 

A.  lent  money  on  bond  to  B.,  who  djing 

intestate,  C.  took  out  administrition 

to  him  ;  after  which  C  dying,  ^.took 

out  administration  de  bonis  non  to  B. ; 

in  this  case  ^.,  it  was  allowed,  might, 

out  of  the  assets  of  H.,  have  retained 

for  such  bond  debt  contracted  before 

he  took  out  administration ;  andthoogh 

he  happened  to  die  before  he  made  loj 

election  in  what  particular  effects  he 

would  have  the  property  altered ;  jet 

as  the  court  presumed  he  would  have 

elected  that  his  own  debt  should  be 

first  paid,  therefore,  the  executors  of 

A.  in  accounting  for  the  assets  of  B^ 

were  permitted,  on  the  account,  to 

deduct  to  the  amount  of  the  money 

lent  by  A.  to  B.  III.  184.  (N) 

A  bond  or  mortgage  is  primAjaeie  a 

good  evidence  of  a  debt ;  but  io  case 

fraud  appears,  the  obligee,  &c.  ought 

to  prove  actual  payment.       III.  989 

Express  words,  or  words  tantamount,  ire 

requisite  to  exempt  the  personal  estate 

from  payment  of  debts,  that  being  the 

natural  fund  for  that  purpose. 

III.  3^,333,  (N) 
A  husband  voluntarily,  and  after  mar- 
riage, allows  the  wife  for  her  separate 
use,  to  make  profit  of  all  butter,  eggs, 
pigs,  poultry,  and  fruit,  beyond  what 
is  used  in  the  fiimily ;  ont  of  which 
the  wife  saves  100/.  which  the  hus- 
band borrows,  and  dies ;  equity  will 
allow  this  agreement  toenooaragelhe 
wife's  frugality,  and  she  shall  oomein 
as  a  creditor  for  this  lOOi.,  especfaily 
there  being  no  defect  to  pay  debts. 

III.  M 
Every  mortgage,  though  there  be  no 
covenant  or  bond  to  pay  the  moaej, 
implies  a  loan,  and  every  loan  impMes 
a  debt ;  therefore,  an  heir#f  amart- 
gagor  shall  compel  an  a^pKeation'Of 
the  personal  estate  to  pay  off  a  wnt- 
gage,  though  there  was  na  eovtfUnt, 
&c  from  the  mortgagor.   ^    Ilf.  1&8 
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Composition  of  Debts. 

Eqaitj  will  assist  a  composition  of  a 
debt  if  obtained  without  fraad  and 
upon  a  fair  representation.        L  751 

If  on  the  consent  of  the  wife  and  her 
trustees,  and  in  order  to  a  composition 
with  the  husband's  creditors,  the 
conrt  orders  part  of  the  tmst-money 
to  be  paid  to  the  creditors  thus  con- 
senting to  discharge  him  of  the  debts, 
aqy  private  notes,  &c.  taken  by  any 
of  the  creditors  for  part  of  their  debts 
besides  their  share  with  the  rest  of 
the  creditors,  will  be  set  aside.   I.  768 

T%e  Order  and  Priority  in  which  Debts 
are  to  be  paid. 

Any  voluntary  bond  good  against  the 
executor,  though  to  be  postponed  to  a 
simple  contract  debt.  III.  *111 

All  judgments,  even  in  the  inferior 
courts  of  law,  are  to  be  taken  notice 
of  by  executors,  so  that  if  they  pay 
any  bonds  before  such  judgments,  it 
is  at  their  peril.  IIL  117 

A*  who  had  a  wife  that  lived  separate 
from  him,  afterwards  courted  and 
married  another  woman,  who  knew 
nothing  of  the  former  wife's  being 

>  alive  ;  but  it  being  discovered  to  the 
second  wife  that  the  former  was  liv- 
ing, A.  in  order  to  prevail  on  the 
second  wife  to  stay  with  him,  gave  a 
bond  to  a  trustee  of  the  second  wife 
Co  leave  her  1000/.  at  his  death,  and 

.  died,  not  leaving  assets  to  pay  his 
simple  contract  debts ;  this  bond  be- 
ing given  on  such  an  illicit  considera- 
tion, was  held  to  be  worse  than  a  ?o- 
kintary  bond,  and  there  being-  a  de- 

•  ficiency  of  assets,  to  be  postponed  to 
•II  the  simple  contract  debts 

III.  340 

Ooe  possessed  of  a  term  for  1000  years, 
articles  to  purchase  the  inheritance, 
Md  by  will  gives  3000/.  to  his  daugh- 
ter, and  makes  his  son  executor,  and 
.  iUes ;  the  son  assigns  the  term  in  trust 

'  io  attend  the  inheritance,  of  which  he 
'tekes  a  conveyance  in  his  own  name. 
Afterwards  the  son  acknowledges  a 
jodgttent  to  ^,  and  mortgages  the 


same  lands  to  B.  and  dies  insolvent  \ 
A.  shall  be  first  paid  his  judgment, 
then  0.  shall  be  paid  his  mortgage  ; 
after  which,  the  daughter  (being  ad- 
ministratrix to  her  brother)  is  enti« 
tied  to  her  legacy  of  3000/.  in  pre- 
ference to  the  simple  contract  cre- 
ditors. IIL  328 

A,  owes  money  by  several  judgments 
and  bonds,  and  dies  intestate.  His 
administrator  pays  the  judgments  and 
some  of  the  bonds,  and  pays  more 
than  the  personal  estate  comes  to; 
what  the  administrator  paid  on  the 
judgments  must  be  allowed  him  ;  but 
as  to  what  he  paid  on  the  bonds,  he 
must  come  in  pro  raid  with  the  other 
bond  creditors  out  of  the  real  assets. 

IIL  400 

A  debt  due  by  a  decree  of  the  court  of 
chancery  is  equal  to  one  due  by  a 
judgment  at  law  ;  and  where  an  exe- 
cutrix of  ^.  who  was  greatly  indebted 
to  divers  persons  in  debts  of  difierent 
natures,  being  sued  in  chancery  by 
some  of  them,  appeared  and  answered 
i  m med lately,  adm i tt ing  their  demands, 
(some  of  the  plaintiffs  being  her  own 
daughters,)  and  others  of  the  credi- 
tors sued  the  eiecutrix  at  law,  where 
the  decree  not  being  pleadable,  they 
obtained  judgments ;  yet  the  decree 
of  the  court  of  chancery,  being  for  a 
just  debt,  and  ha?ing  a  real  priority 
in  point  of  time,  not  by  fiction  and 
relation  to  the  first  day  of  term,  was 
preferred  in  the  order  of  payment  to 
the  judgments,  and  the  executrix  pro- 
tected and  indemnified  in  paying  a 
due  obedience  to  such  decree,  and 
all  proceedings  against  her  stayed  by 
injunction.  IIL  401,  409,  (N) 

And  see  Assets,  Executor,  Tbust 
for  Payment  of  Debts* 

DECREE. 

If  after  a  decree  a  caveat  be  entered  to 
stay  the  signing  and  inrolling,  it  stays 
the  signing  twenty-eight  days  after 
the  presenting  the  decree  to  the-Lord 
Chancetlor  to  be  inrolled^  and  notice 
given  by  the  Lord  Chancellor's  Se- 
cretary to  the  clerk  on  tha  other  side. 

L(K)0 
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Where  matters  have  been  examined  in 
equity  and  determined,  the  Court  is 
cautious  of  uuravelling  former  de- 
crees, agreements,  or  releases.  I.  723 

On  a  bill  to  set  aside  a  decree  against 
an  infant  for  fraud,  if  the  same  be  not 
fraudulent,  though  in  many  respects 
not  so  equitable,  the 'Court  will  not 
set  it  aside.  I.  734 

If,  after  a  decree  to  account,  an  execu. 
tor  or  administrator  does  not  revive 
within  six  years,  this  is  not  within 
the  statute  of  limitations.  I.  749 

On  suggestion  of  a  gross  fraud,  the 
court  will,  upon  an  original  bill,  over- 
rule a  plea  of  a  decree,  and  a  re- 
port made  and  confirmed  thereon,  if 
the  suggestion  of  fraud  be  not  de- 
nied. II.  73 

The  court  will  not  compel  a  purchaser 
under  a  decree  to  accept  a  doubtful 
title.  H.  201 

The  Court  of  Chancery  will  oblige  all 
to  take  notice  of  its  decrees  as  much 
as  of  judgments.  II.  483 

One  allowed  the  best  purchaser  under  a 
decree,  is  ordered  to  pay  the  money : 
this  not  a  debt  due  by  decree,  but  by 
order  of  court.  IL  621 

Where  there  is  a  decree  for  a  debt, 
and  the  defendant  dies,  such  decree 
does  not  bind  the  legal  assets  de- 
scended to  the  heir  as  a  judgment 
does.  ibid. 

The  only  way  upon  a  decree  for  a  debt 
to  affect  land  is  to  proceed  for  a  con- 
tempt to  a  sequestration,  but  such 
sequestration  abates  by  the  death  of 
the  party,  which  an  extent  does  not. 

ibid. 

The  court  will  not  without  difficulty  set 
aside  a  security  made  under  a  decree, 
and  approved  of  by  the  Master. 

in.  8 

No  appeal  lies  from  a  decree  or  order  of 
the  Lord  Chancellor  or  Lord  Keeper 
in  cases  of  idiocy  or  lunacy,  but  to 
the  king  in  council.  III.  108 

A  decree  gained  by  fraud  may  be  set 
aside  by  petition,  as  a  judgment  at 
law  by  motion  ;  a  fortiori  may  such 
decree  be  set  aside  by  bill.    III.  Ill 

If  a  fpme  has  a  decree  to  hold  and  enjoy 
lands  until  a  debt  due  to  her  is  paid, 
and  she  is  in   possession  under  this 


decree,  and  marries ;  the  husband 
may  assign  such  interest,  for  it  is  in 
nature  of  an  extent.  IIL  ^00 

A  trust  estate  was  decreed  to  be  sold  for 
the  payment  of  debts  and  legacies, 
and  to  be  sold  to  the  best  purchaser. 
ji,  articles  to  buy  the  estate  of  the 
trustees,  and  brings  a  bill  agunst 
them  to  perform  the  contract ;  the 
trustees  disclose  this  matter;  the 
*  court  will  make  no  new  decree,  bat 
leave  the  former  decree  to  be  pur- 
sued. III.  m 

No  one  need  be  made  a  party  agaiost 
whom,  if  brought  to  a  hearing,  the 
plaintiff  can  have  no  decree. 

III.  311  (N) 

In  case  of  a  decree  of  foreclosure  against 
an  infant,  though  Che  infant  has  six 
months  after  he  comes  of  age  to  sbev 
cause,  &c.  yet  he  will  only  be  ad- 
mitted to  shew  errors  in  the  decree, 
not  to  ravel  into  the  accomit,  nor  to 
redeem.  III.  352 

If  a  decree  be  obtained  and  enrolled,  so 
that  the  cause  cannot  be  rehetrd, 
then  there  is  no  remedy  hot  by  bill 
of  review,  which  must  be  on  error 
appearing  on  the  face  of  the  decree, 
or  on  new  matter  as  a  release,  or  a 
receipt  discovered  since.        III.  371 

A  decree  is  equal  to  a  judgment  at 
law ;  and  where  in  obedience  to  a  de- 
cree a  defendant  executrix  had  paid 
away  assets  to  some  creditors,  after 
which  other  creditors  obtained  pd^- 
ments  at  law  against  her,  to  which 
the  decree  was  not  pleadable ;  the 
court  of  Chancery  protected  the  exe- 
cutrix in  paying  obedience  to  the  de- 
cree. III.  401,  402  (N) 

Parties  bound  or  not  by  a  Decree* 

A  decree  shall  not  bind  a  remainder- 
man who  is  no  party.  1. 91 

After  a  decree  nisi  causa  against  an  iiH 

fant  on  such  input's  coming  of  age, 

and  before  the  decree  made  absoktei 

he  may  pat  in  a  new  answer.   I.  K^ 

See  title  Answer. 

deeds,  writings,  convey- 
ances,  and  assurances. 

A  conveyance  by  a  weak  man  kt  & 
small  ooDsidcvMtiffi  set  aaidr.  II.  W 
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(Dt  consideration  from  what  is 
sed  in  the  deed  not  to  be  aver- 
nd  though  the  consideration  of 
be  a  good  one,  yet  that  not  to 
arded,  if  money,  or  the  grant 
annuity,  be  expressed  in  the 
also  a  good  objection  that  the 
is  to  two  and  only  one  of  kin. 

II.  204 

i  of  fraud,  when  no  proof  that 

structions  were  given  for  pre- 

the  deed  by  the  grantor,  or 

the  deed  was  not  read  to  him. 

II.  205 
8  proved  in  the  cause,  and  re- 
to  in  the  depositions  ;  yet  the 
will  not  order  that  the  other 
lall  have  leave  to  inspect  it  be- 
le  hearing,  as  this  would  enable 
»  pick  holes  in  it.  II.  410 

purely  for  the  discovery  of  a 
or  to  have   it   delivered    up, 
is  no  need  of  annexini;  an  affida- 
it  the  deed  is  lost ;  secus^  if  re- 
prayed  generally,  as  to  recover 
)ney  on  a  bond.  II.  541 

>ndant's  witness  proves  a  deed, 
fers  to  it  in  his  deposition ;  the 
ff  cannot  compel  the  defendant 
dace  the  deed  at  the  hearing, 
fference  thereto  not  making  it 
r  the  deposition.  III.  35 

re,  ei  vide  III.  364 
irt  never  orders  a  will  to  be 
i  vivA  voce  at  the  hearing  as 
loadeed.  III.  03 

it  be  proper  to  prove  a  will  in 
,  yet  it  is  not  absolutely  ne- 
y  so  to  do,  any  more  than  it  is 
ve  a  deed  in  equity.  III.  192 
-e  sealing  a  deed  without  any 
mt  from  the  party  so  sealing, 
ot  effectual  to  declare  the  uses 
recovery,  nor  to  transfer  any 

III.  206 
210  (N) 

here  is  a  subsequent  mortgagee 
lit  notice,  who  has  possession  of 
tie  deeds,  the  first  mortgagee 
not  compel  a  delivery  of  the 
gs  from  him,  without  paying 
is  mortgage  money.  III.  280 
t  mortgagee  permits  the  mort- 
to  keep  the  title  deeds,  and  the 
Bgor  shewing  a  fiur  title,  mart- 
II. 


gages  the  premises  to  a  second  mort- 
gagee, to  whom  he  delivers  the  deeds; 
the  first  mortgagee  is  accessary  to  the 
drawing  in  of  the  second.      III.  281 

But  a  slight  equity  for  an  heir  to  say  he 
wants  the  writings,  unless  he  claims 
under  some  deed  of  intail  concealed 
from  him  by  the  defendant.  III.  296 

Where  a  subsequent  conveyance  does 
not  revoke  a  will.  IH.  346 

The  plaintiff  claimi^d  by  virtue  of  a  re- 
mainder in  tail  expectant  on  tenant 
in  tail's  dying  without  issue,  and  was 
the  heir  male  of  the  family.  The 
defendants  were  sisters  and  heirs  ge- 
neral of  the  tenant  in  tail,  and  by 
their  answer  shewed  that  their  brother, 
the  tenant  in  tail,  suffered  a  recovery, 
declaring  the  use  to  himself  in  fee, 
and  refer  to  the  deeds  in  their  cus- 
tody ;  the  court  ordered,  before  the 
hearing,  the  defendants  to  leave  with 
their  clerk  in  court  the  deeds  making 
the  tenant  to  the  proecipe^  and  lead- 
ing the  uses  of  the  recovery.  III.  363 

Deedsj  Convet/ances  and  Assurances^ 
Construction  and  Operation  of  them. 

Devise  to  A,  (a  woman)  for  life,  and 
then  to  be  at  her  disposal,  provided  it 
be  to  any  of  her  children  by  her  first 
husband.  A.  with  an  after-taken 
husband  does  by  lease  and  release 
and  fine  convey  the  premises  to  a 
trustee  and  his  heirs,  to  the  use  of 
herself  for  life  without  impeachment 
of  waste,  remainder  ,to  her  daughter 
by  a  first  husband  and  the  heirs  pf; 
her  body,  remainder  to  her  son  by 
her  first  husband  and  his  heirs ;  this 
adjudged  a  good  execution  of  the 
power.  I.  149 

Deeds  or  settlements  solemnly  executed, 
not  to  be  set  aside  by  the  parties'  parol 
expressions  declared  againstit.  I.  482 

Deed  of  appointment  in  consequence  of 
a  will,  and  referring  thereto,  con- 
strued as  part  of  the  will.        I.  530 

Deeds  lost  oY  concealed. 

Where  an  heir  suppressed  a  deed,i>r 
will,  formerly  the  Court  decreed  the 
party  claiming  under  such  deed,  &c. 
to  hold  and  enjoy  against 'such  w^ 
pressor:  bat  now  tba  (!oart  fo^ 
2»' 
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drther,  and  decrees  tbe  toppressor  to 
.convey.  I.  731 

The  contents  of  a  deed  or  will  sup- 
pressedy  if  nncertain,  to  be  taken 
more  strongly  against  the  suppressor. 

ibid. 

How  br  courts  of  equity  have  gone  in 
case  of  suppression  of  deeds.  II.  748 

Deeds  cancelledm 

One  makes  a  Toluntary  settlement  on 
her  nephew  ji^y  in  which  there  is  no 
power  of  reTocation,  keeping  the 
deed  in  her  custody ;  afterwards  the 
nephew's  father  gets  an  attested  copy 
of  this  settlement;  then  the  aunt 
liums  such  settlement,  and  settles  the 
premises  on  her  nephew  J3.  delivering 
the  said  settlement  into  B.'s  custody : 
the  nephew  ^.'s  bill  to  establish  the 
first  settlement  dismissed  with  costs  ; 
Upon  which  the  second  nephew  B. 
claiming  under  his  settlement,  and 
bringing  a  bill  to  have  the  attested 
copy  delivered  up^  obtains  a  decree 
for  that  purpose*  I.  577 

Deeds  obtained  by  Duress^  CampuU 

non^  Sfc. 

Husband  before  marriage  covenants  to 
release  the  guardian  of  the  intended 
wife  of  all  accounts ;  this  not  bind- 
ing, from  a  presumption  that  it  was 
not  made  freely.  I*  118 

See  Marriage^brocage  bonds* 

Son  in  plentiful  circumstances  gives  his 
father  a  bond  to  pay  him  120/.  an- 
nuity fbr  his  life,  this,  if  done  freely 
and  without  coercion,  good;  and 
what  words  and  circumstances  will 
not  be  construed  a  coercion.     I.  007 

See  ante  BcNns* 

There  is  a  diversity  between  a  deed, 
and  a  will  gained  from  a  weak  man, 
and  upon  a  misrepresentation ;  in  re- 
gard equity  will  set  aside  the  former 
but  not  the  latter.  II.  270 

Deeds    obtained   through  Fraud   or 
Breach  of  Trust.    See  Bonds. 

Deeds  to  lead  the  Uses  of  Fines  and 
Recpveriesi  Seo'FnrcAin^REcovERY* 


DEFENDANTS. 

In  what  special  cases  the  answer  of  one 
defendant  may  be  read  against  the 
other.  L  300 

They  only  are  defendants  to  a  biQ 
against  whom  process  is  pfuyed. 

L593 

If  there  be  never  so  many  defendants  to 
m  bill,  if  the  plaintiff  cuuiot  give 
evidence  to  aflect  a  deiendant,  be 
shall  be  admitted  as  a  witness  for  a 
co-defendant.  Ill-  288 

Why  the  answer  of  one  defendant  cu- 
not  be  made  use  of  against  another. 

III.  $11  (N) 

See  also  Paktibs. 

DEMISE  LE  ROY. 

Witnesses  examined  in  a  commission 
after  the  demise  of  tlie  crown,  bat 
before  notice  thereof,  liable  to  be  in- 
dicted for  perjury,  if  they  swear  £dse. 

m.  190 

See  1  Anne,  stat*  1.  cap.  &  sect  5; 
whereby  this  matter  is  now  put  out 
of  dispute,  it  being  by  that  act  prth 
videdj  inter  al'  ^^  That  no  camuussm 
^'  or  proceedings  issuing  out  of  w$ 
^^  court  of  equity  shati  be  <&tcoa- 
^^  tinued  by  the  death  of  her  mqjethf 
^'  or  any  king  or  queenJ* 

DEMURRER. 

« 

If  one  be  made  a  plaintiff  immatenslly, 
and  without  being  any  ways  interested 
in  the  cause,  the  Court  will  not  wskz 
an  order  to  examine  such  peRon  <fe 
bene  esse,  but  the  defendant  ought  to 
have  demurred.  I.  S95 

The  defendant  has  leave  to  plead,  ss- 
swer,  and  demur,  but  not  to  denor 
alone;  the  defendant  demurs,  sod 
answers  only  by  denying  combinatioii, 
or  some  such  t)*ifling  matter;  deimr- 
rer  set  aside.  IL  t8(( 

On  a  demurrer  to  a  bill,  if  the  demurrer 
be  allowed,  the  plaintiff  may  amend 
his  biU.    Qu.  U.  300 

On  time  given  to  answer,  the  defendsnt 
cannot  put  in  a  demurrer.       II.  4(M 

A  defendant  cannot  demur  and  jdesd, 
or-denrar  and  aniirer'to  the  P^ 
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part  of  a  bill;    for  the  plea«  &c. 
over-rales  the  demurrer.  III.  80 

If  a  demarrer  be  to  part  of  the  plaintiflPs 
bill,  and  an  insufficient  answer  to  the 
residue ;  yet  the  plaintiff  cannot  ex- 
cept ontil  the  demurrer  is  argued. 

III.  390 

If  one  demurs  to  a  bill^  and  that  de- 
murrer be  ill,  the  defendant  may 
ahew  a  fresh  cause  of  demurrer  at  the 
bar  ore  tenus :  but  if  that  be  good, 
the  defendant  cannot  hate  his  costs. 

lU.  371 

DEPOSITIONS* 

A  witness  was  eiamined  who  at  that 
time  was  disinterested,  but  aflerwards 
became  interested  and  plaintiff  in  the 
cause,  his  depositions  allowed  to  be 
read.  I.  388 

A  witness,  sworn  and  examined  to  seve- 
ral of  the  interrogatories,  dies  sud- 
denly before  he  has  signed  his  exa- 
mination; tfie§e  depositions  no  evi- 
doMO.  1. 414 

Defendant  after  publication  examines  a 
witness,  and  on  the  usual  affidavit,  that 
neither  he,  his  clerk  or  solicitor,  had 
seen  the  depositions,  gets  an  order  to 
re-examine  this  witness :  but  the  wit- 
ness dies  before  a  re-examination; 
the  Court  gave  leave  to  the  defend- 
ant to  make  use  of  the  former  depo- 
sitions. 1.415 

A  witness  examined  at  a  commission 

swears  reflecting  words ;  yet  he  ought 

not  to  have  paid  costs,  it  being  the 

■  epnmiissioners'  fault  to  take   down 

.  such  deposition.  XL  406 

A  deposition  of  a  witness  amended  after 
fNiblication.  II.  646 

The  defendant's  witness  proves  a  deed, 

.  |uid  refers  to  it  in  his  deposition ;  the 
plaiqtiff  cannot  compel  the  defendant 
to. produce  the  deed  at. the  hearing, 
the  reference  thereto  not  making  it 

Sart  of  the  deposition.  III.  35 

ed  Quanr.  et  vide  364. 

hnA    see    Etidincb,    Examination, 

Witness. 

Depotithns  de  bene  esse* 
gfonrt  irfsfnsed  to  publish  defmiiom^de 


bene  etie^  in  order  to  compare  them 
with  the  depositions  in  the  skme 
cause  taken  on  an  examination  m 
chief.  ^  I.  567 

The  reason  of  examining  a  witness  de 
bene  esse.  I.  568 

Where  a  prosecution  (or  perjury  will 
lie  on  a  aeposition  taken  de  bene  esse* 

ibid. 

DESCENT. 

Heir  not  always,  and  of  necessity,  to  be 
intended  a  word  of  limitation.    L  59 

So  where  the  devise  was  to  the  heirs 
male  pf  J.  5.  begotten.  J.  SL  having 
a  son,  and.  testator  taking  notice  that 
/•  S.  was  then  living ;  this  was  hel3 
a  sufficient  description  of  the  testator's 
meaning,  and  the  son  allowed  to  take^ 
though  strictly  speaking  he  was  not 
.  heir.  I.  229 

All  lands  in  England  at  first  descended 
in  gavelkind  :  but  after  the  conquest, 
when  knight-service  tenures  were  in- 
troduced, and  the  whole  descended  to 
the  eldest  son,  the  daughter  of  the 
eldest.  Jure  repreieniaiionisy  was 
preferred  to  the  youngest  son.    I.  64 

Father  or  mother  may  be  cousin  to  their 
son,  and  as  jiuch,  tike  by  descent  not« 
withstanding  the  relation  of  father. 
Sec.  II.  613 

Lands  cannot  ascend  from  the  son  to  the 
father,  but  shall  rather  escheat. 

II.  734 

Trust-estates  are  to  be  governed  by  the 
same  rules  of  descent  as  legal  estates. 

11.  713,  736 

A  Papist  above  the  age  of  18  and  a  half 
is  capable  of  inheriting  or  taking 
lands  by  descent  III. .  49 

The  reversion  in  fee,  or  such  part  as  is 
unsettled,  is  part  of  the  old  estajte ; 
and  if  the  owner  had  the  land  as  heir 
of  the  mother,  it  shall  descend  to  the 
heir  on  the  mother's  side ;  so  if  it  was 
Borough  Engiuh  or  Gaoelkindy  it 
shall  descend  accordingly.      III.  63 

One  dies  indebted  by  bond,  and  seised 
in  fee  of  divers  lands,  part  of  which 
he  devises  to  J.  5.,  and  other  part  he 
permits  to  descend  to  his  heir;  th^ 
lands  descended  sbaD  in  the  first 
«g2    - 
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place  be  liable  to  pay  the  bonds. 

III.  367 

*'Bvit  had  the  testator  devised  the  other 
part,  thon;;h  to  his  heir  at  law,  (in 
which  case  the  devise  had  been  void 
as  to  the  purpose  of  making  the  heir 
take  by  purchase)  yet,  as  it  would 
.  serve  to  shew  the  testator's  intent  that 
the  heir  should  have  this  land ;  there- 
fore the  land  devised  to  J.  S.^  and 
the  other  land  dev4sed  to  the  heir, 
should,  as  it  seems,  contribQte  in 
proportion   to  pay  the    bond  debts. 

ibid.  (N) 

'where  lands  in  fee  descend  to  an  in- 
fant, the  parol  ^hall  demur  in  equity 
as  well  as  at  law.  HI.  368 

'See  also  Heir,  Purchase. 

Descendible  Freehold, 
See  Occupant. 

DEVASTAVIT. 

A  term  assigned  by  an  executor  in  trust 
to  attend  the  inheritance,  shall  in 
equity  follow  all  the  estates  created 
out. of  it,  and  all  incumbrances  sub- 
sisting upon  it :  but  the  term  being 
by  these  means  become  not  assets  at 
law,  the  executor  who  assigned  the 
same  is  liable  to  the  creditors  as  for 
a  devastavit.  III.  330 

And  see  Executor. 

DEVISE. 

See  Will. 


Devise^  Executory. 

A,  seised  in  fee  has  two  sons  B.  and  C, 
both  unmarried,  and  devises  his  lands 
to  trustees  for  five  hundred  years,  in 
trust  to  pay  50/.  per  ann.  to  his  eldest 
son  B.  for  life,  with  power  of  distress, 
and  on  several  other  trusts,  some  of 
which  are  remote,  remainder  to  the 
first  and  every  other  son  of  jB.  in  tail, 
remainder  to  C,  the  second  son  for 
life,  remainder  over;  by  the  better 
opinion  this  is  a  good  executory  de- 
vise to  the  first  son  of  B.  II.  28 

Devise  of  a  term  to  A,  for  life,  remain- 
der to  such  children  as  the  testator 
shall  leAve  at  his  death,  and  if  all  the 


children  die  without  leaving  issue, 
then  to  B.  The  children  die  with- 
out leaving  issue  at  the  time  of  their 
death ;  this  is  a  good  devise  over  to 
B.  III.  258,  304 

See  also  Limitation  of  Terms  for  Yean 
under  title  Estate. 

Devise  for  Payment  of  Debts.  Sw 
Trust  for  raising  Portions  and  Pfljf- 
ment  of  Debts  under  title  Trust. 

DISMISSION. 

Where  the  plain  tiff  proceeds  both  at 
law  and  in  equity  against  the  defend- 
ant for  the  same  thing,  and  thereopoa 
is  ordered  to  make  his  electioo,  if  he 
chooses  to  proceed  at  law,  or  omits 
to  elect  within  eight  days  after  notice 
of  the  order,  his  bill  is  to  be  dismissed 
with  costs.  So  likewise  if  he  makes 
a  special  election  to  proceed  at  lav 
as  to  part,  and  in  equity  as  to  other 
part,  with  regard  to  what  the  plaio- 
tiff  in  equity  elects  to  proceed  at  Uv, 
his  bill  is  to  be  dismissed  with  costs. 

III.  90  (N) 

DISSENTERS,  (PROTESTANT.) 

Expressly  and  by  name  exempted  bjtbe 

toleration  act  (of  iW.Sf  M.)  from 

the  penalties  of  35  Eliz.  cap.  1.  $ed. 

2.  III.  39 (N) 

Charity  to  dissenting   ministers,  good. 

III.  346. 
DISTRESS. 

For  the  encouraging  of  purchasers  of 
fee-farm  rents,  the  statute  of  23  Car. 
2.  c.  6.  gives  the  purchasers  the  same 
power  of  distress  which  the  Ring  had, 
{viz.)  not  only  on  the  lands  charged, 
but  on  any  other  of  the  lands  belong- 
ing to  the  tenant.  Qucsre  autem^  if 
such  grantee  of  a  fee-farm  rent  maj 
distrain  on  lands  of  the  tenant  under 
other  sequestration.  I.  307 

Lord  brings  a  bill  against  tenant  to  re- 
cover a  quit-rent,  alleging  that  the 
land  out  of  which  the  quit-rent  issues, 
by  reason  of  the  unity  of  possession 
with  other  lands,  is  not  known  ;  the 
defendant  answers  as  to  discoverj, 
and  demurs  as  to  relief;  the  demurer 
allowed^  in  regard  that  on  alldwiBf 
1 
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^  tbe  same,  the  plaintiff  was  at  liberty, 
:  m  case  he  should  think  the  defendant 
had  not  answered  the  whole  bill,  to 
■  except  to  any  part ;  or  might  amend 
his  bill,  and  distrain  for  the  arrears 
of  the  quit-rent,  so  that  he  had  a 
better  remedy  at  law  than  this  court 
could  give  him.  ill.  150 

DISTRIBUTION. 

Where  an  executor  has  an  express  le- 
gacy, the  Court  of  Chancery  looks 
upon  him  but  as  a  trustee  with  regard 
to  the  surplus,  and  will  decree  the 
same  to  go  according  to  the  statute  of 
distribution.  I.  7 

S9  though  the  next  of  kin  has  a  legacy 
also.  I-  544 

Intestate  dies  leaving  a  deceased  bro- 
.  tiler's  child  and  a  deceased  brother's 
.  grandchild,  the  grandchild  not  ad- 
mitted to  any  dlstributory  share.  The 
clause  in  the  statute  of  22  4*  23  Car. 
2.  cap.  10.,  .which  says,  that  there 
shall  be  no  representation  among 
collaterals  beyond  brothers'  and  sis- 
ters' children,  being  to  be  intended 
that  none  shall  take  by  representation 
but  the  children  of  brothers  and  sis- 
ters to  the  intestate.  I.  25,  594 
One  dies  intestate,  leaving  an  aunt  and 
a  grandmother  his  next  of  kin ;  the 
aunt  not  entitled  to  come  in  for  a  dis- 
tributory  share  with  the  grandmother. 

L  41 
On  a  son's  dying  intestate,  and  without 
wife  or  issue,  the  father  is  at  this  day 
entitled  to  the  whole  personal  estate, 
though  by  the  first  of  Jac.  2.  the  mo- 
ther has  but  an  equal  share  with  the 
brother  and  sisters.  I.  48, 49 

How  the  law  stood  formerly  with  regard 
.    to  distribution  and  inheritance.  I.  50 
Grandfather  on  the  father's  side,  and 
grandmother  on  the   mother's  side, 
equally  entitled  by  the  statute  of  dis- 
tribution. I.  53 
As  is  also  the  half  blood  with  the  whole. 

ibid. 

One  covenants  to  leave  his  wife  500/. 

and  dies  intestate,  upon  which  the 

wife's  dlstributory  share    comes  to 

above  500iL,  this  is  a  satisfaction  of 

^   the  covenant.  I.  324 

One  devises  the  surplus  of  his  personal 


estate  to  his  relations;  only  such  sh^tl 
take  as  are  capable  of  taking  within 
the  statute  of  distribution.         I.  327 

One  dies  intestate,  leaving  an  uncle  and 
a  deceased  aunt's  son,  the  latter  shalf 
have  no  share  under  the  statute  of 
distribution.  1. 594 

One  devises  the  surplus  of  his  personal 
estate  to  four  equally,  and  leaves 
J.  S.  executor  in  trust;  and  one  of 
the  four  dies  in  the  life  of  the  testa- 
tor ;  his  share,  as  so  much  of  the  tes- 
tator's estate  undisposed  of  by  the 
will,  shall  go  according  to  the  statute 
of  distribution.  I.  700 

By  the  statute  1  Jac.  2.  cap.  17.  if  after 
the  death  of  the  father,  any  of  his 
children  shall  die  intestate  without 
wife  or  children,  every  brother  and 
sister  and  their  representatives  shall 
have  an  equal  share  with  the  mother. 
The  case  was,  that  after  the  death  of 
the  father  the  son  died  leaving  a  wife 
and  without  children,  but  leaving  a' 
mother,  brothers,  and  sisters,  and  tvro 
nieces,  (the  children  of  a  deceased 
brother);  resolved  that  this  was 
within  the  statute;  that  the  intestate's^ 
wife  should  have  but  one  moiety, 
and  that  as  to  the  other,  the  intestate's 
brothers  and  sisters,  &c.  should  come 
in  for  an  equal  share  thereof  with  the 
mother.  .II.  344 

If  the  mother  being  a  widow  advances  a 
child,  and  dies  intestate  leaving  many 
children,  the  child  advanced  shall  not 
bring  what  he  received  from  his  mo- 
ther into  hotchpot.  II.  356< 

The  statute  of  distribution  grounded  on 
the  custom  of  London.  II.  358 

The  intent  of  the  statute  of  distribution 
was  to  make  the  provision  for  all  the 
children  equal,  and  do  what  a  just 
and  impartial  father  ought  to  do  for 
them.  II.  440 

The  statute  of  distribution  made  in 
favour  of  the  practice  of  the  spiritual 
court.  II.  441 

The  right  to  the  distributive  share  under 
the  statute  vests  immediately  on  the 
intestate's  death.  II.  442 

But  not  so  as  to  exclude  a  posthumous 
child.  II.  44& 

The  statute  of  distribution  affects  oi|ly 

,  the  personal  estate  undisposed  of,  in 

order  to  make  the  provision  (or  eacl^ 
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child  «qiu],  but  Ukes  nothing  Bwajr, 
which  hu  been  giyen  to  anj  child. 
-  II.  443 
A-  hj  iriU  deduBB  hit  intention  to  dit- 
poM  of  bi>  hoaiebold  goodi  bj  his 
codicil,  tnd  deviies  the  residne  or 
hii  penODtl  ettata  not  diiposed  of, 
nor  rewrred  to  Iw  disposed  of  by 
hit  codicil,  to  hit  wife.  Aftennrde 
the  testator  mtkes  a  codicil,  snd  does 
not  dispose  of  hii  household  goodg 
thereby;  the  bontehold  goods  shall 
not  go  to  the  restdnarj  legatee,  bat 
acc^Eng  to  the  atatnteof  diitribn- 
tion.  III.  40 

Wherv  an  executor  has  an  express  le- 
gacy for  his  care  and  pamt,  thongh 
the  next  of  kin  bu  also  an  express 
legBcj,  jet  the  snrplas  shall  go  ac- 
cording to  the  statute  of  distribntion; 
especiillf  if  the  surplus  was  intended 
to  be  disposed  of.  III.  43 

A  Papist  may  take  a  personal  estate  b; 
the  statute  of  distribution,  notwith^ 
standing  the  11  &  13  of  W.  3.  made 
to  preyent  the  growth  of  Popery- 

III.  4S 
If  one  diet  intestate  without  Issue,  bro- 
ther or  sister,  but  leaving  several  bro- 
thers' and  sisters'  children,  viz-  one 
nephew  by  a  brother,  and  three 
nephews  and  two  nieces  by  a  sister ; 
Ulitae  shall  all  take  per  c<fita^  and 
not  tier  ttirpei,  because  aU  equally 
6f  km.  Seeui,  had  any  one  brother 
or  rirter  been  living  at  the  death  of 
the  intestate.  .  III.  50 

Though  the  statnte  directs  that  no  dis- 
tribution shall  be  made  within  a  year, 
yet  If  any  one  entitled  to  a  share  dies 
within  a  year  after  the  intestate,  the 
share  of  the  deceased  person  will, 
notwithstanding,  be  an  interest  vested, 
transmissible  to  his  representatives,  in 
nature  of  a  legacy,  which,  thongh 
given  payable  a  year  hence,  would 
plainly  be  an  interest  Tested  present- 
ly;  so  that  in  this  sense  the  statute 
nay  be  said  to  have  made  a  will  for 
the  Intestate ;  and  It  is  the  same, 
where  there  is  only  one  who  can 
claim  as  next  of  kin,  in  which  case 
tiiere  can,  properly  and  strictly  speak- 
ing, be  DO  distribntion. 

til.  40,  SO  (N) 
An  estate  jwr  mtre  vh  is  distributable , 


in  equity,  though  not  in  the  spiiSbl 
court.  III.  101 

Sea  lOio  the  ttatule  of  14  Geo.  S. 

^.,  having  seven  chUdreu,  makes  u 
executor  in  tnist,  and  devises  to  enh 
child  ooe-aeraith  of  hia  perHanl 
estate.  One  of  the  children  dtaia 
his  tifetime,  and  one  of  the  six  ini^ 
viving  cblldreu  bas  been  advanced  bj 
the  &ther  in  his  lifetime ;  yet  Ail 
child  shall  take  his  fall  share  irf  the 
7th  part,  without  bringiag  what  ha 
had  befiire  received  into  hotdipst; 
for  the  bringing  the  advancemeat 
into  hotchpot,  is  to  be  only  in  the 
case  of  a  total  intestacy,  or  where  tbc 
whole  personal  estate  is  distiibataUe, 
not  where  only  part  is  ao.      III.  195 

One  devised  his  real  estate  to  be  nM 
for  the  payment  of  his  debts,  and  tbt 
surplus,  if  any,  to  be  deemed  per- 
sonal estate,  and  to  go  to  his  execs- 
tors,  to  whom  he  gave  lOOI.  a-pcecr; 
decreed  the  surplus  to  be  distributoL 
III.  JM(N) 

fVhere  tee  Mr.  Vernon's  report  o/liui 
eaie  rectified  frtm  the  Re^tUfi 
book. 

DIVORCE. 

(d  the  case  of  s  divorce  a  mmtu  a 
Ihoro,  baron  and  feme  lire  separately, 
and  the  wife  has  a  child;  this  ii* 
bastard,  for  the  court  will  intrad 
obedience  baa  been  paid  to  tbe  !«»• 
tence.  IIL  Vi 

See  also  Bibom  ahb  Fkms. 

DONATIO  CAVSA  MORTIS. 
See  LxflACT. 


DOWER. 

Hnsband  seised  in  fee  mortgages  for 
years,  marries,  and  dies ;  his  wi(« 
shall  be  endowed.  I.  131 

Legacy  to  a  wife,  In  considention  that 
she  releases  her  dower  on  a  deficiency 
of  assets,  shall  be  preferred.     I.  IS? 

A  trust  term  for  years  shall  not,  ia 
equity,  hinder  dower.  I.  137 

A  jointure  made  by  a  freeman  of  Lsa* 
don  on  his  wife  in  bar  of  dower  «>B 
not  extend  to  bar  her  of  her  cnstasi- 
ary  part.  I.  iX 

Where  thef«  was  a  nxntgage  m  fee  nsd< 
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before  mamafe,  th«  widow  upon  her 

,  ptjipg  the  mor^oiage  monej,  or  Jieep- 
ing  down  a  third  of  the  interest,  held 
b^  the  Muter  of  the  RoUi,  (Sir 
Joteph  JeigU,}  entitled  to  dower  of 
the  eqaitj  of  redemption.      II.  700 

Dover  ■  moral  right,  and  more  fannred 
in  law,  haTiDg  more  privil^ei  an- 
nexed to  It  than  tanaaG7  b;  the  cnr- 
teay.  II.  70S,  704 

A  dowreia  ihatl  baTe  the  benefit  of  a 
tniat  term  againtt  an  heir  or  derisee, 
but  not  againit  a  pttrchuer.    II.  707 

In  case  of  a  tmit  of  an  inheritance 
created  b;  the  huband  himself,  she 
■hall  not  have  dower;  leciUf  where 
the  trust  is  created  b;  another  per- 
•on,  or  the  husband's  ancestor. 

II.  708,  700 

A  dowreis  ibtU  be  aided  in  eqnitjr 
ngaiBst  a  tnist  term  attendant  on  the 
ifljieritance.  II.  714 

The  widow  of  a  tenant  in  tail  of  a  tmst, 
to  whom  the  legal  estate  it  bj  the 
win  of  the  donor  directed  to  be  con- 
Tejed  at  hia  age  of  twent  j-one,  and 
be  linng  to  that  age,  held  entitled  to 
dower.  II.  716 

Qtt.  If  a  Papist  be  not  capable  of  taking 
u  tenant  in  dower,  (notwithstanding 
the  11  b  12  W.  S.  made  to  prevent 
tlw  growth  of  Feperj)  that  estate 

>  being  cast  on  her  bj  act  of  law,  and 
not  bj  purchase.  III.  49  (N) 

A  woman  shall  not  be  endowed  of  a 
trust,  notwithstanding  a  man  shall  he 
tenant  b;  the  curtes;  thereof. 

III.  320,  334 

If  a  rent  be  granted  In  tail,  withoat 
an;  remainder  over,  and  tenant  in 
tail  takes  a  wife,  and.  dies  without 
issue ;  the  wife  ihaS  not  be  endowed, 
because  the  thing  out  of  which  the 
dower  is  to  arise  is  not  in  being ; 
teaUf  If  the  rent  were  granted  in  tail, 
remainder  orer.  III.  330 

A  Bwrtgagor  in  lee  died,  and  the  mort- 
gagee bought  in  the  mortgagor's 
wife's  right  of  dower ;  the  heir  of  the 
mortgagor,  on  his  bringing  a  biU  to 
redeem,  aUowed  the  benefit  thereof. 
III.  «S9  f  N) 

^wer  is  incideat  to  an  estates  tail,  uej 
being  estates  of  inheritance. 

III.  903 


Dower  forfeitable  on  the  elopement  of 
the  wife.  III.  37S 

DOWRY  MONET. 

Downr  money  net  to  be  dainlfid  t^  tl« 
widow  against  debts.  II.  79 

DRUNKENNESS. 

The  bsTing  been  ia  drink  is  not  aaj 
reason  to  relieve  a  man  agadnst  any 
bond,  or  deed,  he,  guned  from  him 
when  in  those  circumstances  i  for  thia 
were  to  encourage  drankeonaas; 
ieeut,  if  through  the  management  or 
contrivance  of  him  who  gained  the 
bond,  &c.  the  party  feom  whom  ft 
was  gained  were  drawn  in  to  drink. 
III.  130  (N) 

DURHAM. 

Id  the  conn^  palatbe  of  fivr&M^mritf 
are  directed  to  the  chanceUar  of 
Durham,  ordering  him  to  coBinian^ 
the  kherilT.  HI.  ffs 


E. 

EJECTMENT. 

Mortgage  in  tee  ii  made  redeemable  on 
payment  of  SOOL  and  interest  upon 
an;  Michaelmat  day,'  tm  six  months' 
notice ;  the  remedy  in  this  case,  od 
debult  of  payment^  Is  not  by  «t^ 
tuaiut  at  law,  or  by  bill  in  equity, 
but  by  ejectment  to  recover  the  pos- 
session.  I.  SB4 

The  same  length  of  Sme  which  will  bar 
an  ejectmeat  or  entry,  shall  har  ■ 
right  of  redcmptiwi.      III.  588  (N) 

On  the  appointing  a  receiver  m  an  ad- 
versary suit,  as  where  the  pUintiff 
in  ejectment  has  recovered  a  vei^c^ 
the  receiver's  possession  seems  to  be 
the  peiieasion  of  hlih  who  has  the 
righL  III.  579 

ELECTION. 
Where  money  la  agreed  to  be  laM  out 
in  land,  the  party  who  would  bo  en- 
titled toUio  arifr  iutMeat  in  the  land 


iBfifi 
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When  bought,  may,  (if  not  an  iniaot) 
elect  to  have  the  money  paid  him, 
and  that -it  shall  not  be  invested  in 
land.  '  I.  130,389,470 

•A  man   has  one   daughter^  to  whom 

.  8000/,  is  secured  bj  marriage  settle- 
ment, and  afterwards  he  gives  her 
8000/.  bj  his  will  for  her  portion, 
and  200/.,  per  ann,  the  daughter  shall 
have  but  one  8000/.,  though  she  may 
elect  which  of  the  portions  she  pleases. 

I.  147 

Purchaser  before  a  master  may  elect  to 
lose  his  deposit ;  in  which  case  he  will 
not  be  bound  to  proceed  in  the  pur- 
chase. I.  746 

J.  bound  within  (bur  months  after  his 
marriage,  to  settle  lands  of  lOOl.per 
annum  on  his  wife,  or  else  to  leave 
her  2000/.,  and  dies  within  the  four 
mouths,  after  which  the  four  months 
pass ;  his  executors  shall  elect  either 
to  pay  the  100/.  per  annum^  or  the 
2000/.  II.  617 

Where  the  plaintiff  sues  both  at  law 
and  in  equity  for  the  same  thing,  he 
will  be  put  ix>  make  his  election  in 
which  court  he  will  proceed,  but  need 
not  however  make  such  election,  till 
the  defendant  has  answered.   III.  90 

The  nature  of  the  order  for  making 
an  election,  together  with  a  special 
election  and  the  consequences  there- 
of, ibid.  (N) 

Where  the  child  of  a  freeman  of  London 
is  put  to  his  election  whether  he  will 
abide  by  the  freeman's  will,  or  by 
the  custom,  he  shall  not  be  obliged  to 
make  such  election  till  after  the  ac- 
count taken.  III.  124  (N) 

^.  dies  indebted  by  one  bond  to  B.  and 
by  another  bond  to  C,  and  leaves  B, 
executor,  who  intermeddles  with  the 
goods,  and  dies  before  probate,  and 
before  any  election  made  to  retain ; 
Qu.  Whether  as  B.  might  have  re- 
tained the  goods  in  his  hands,  his 
executors  have  not  the  same  power  ? 

111.  183 

5eea/jo  184  (N) 

Where  the  daughter  of  a  freeman  of 
London  accepts  of  a  legacy  of  10,000/. 

•    left  her  by  her  father,  who  recom- 
mended it  to  her  to  release  her  right 
.  to   her   orphanage    part,  which  she 


does  release  accordingl j ;  if  Uie  «- 
phanage  part  be  nmch  more  than 
her   legacy,   though    she    wu  told 
she  might  elect  which  she  pleased, 
yet  if  she  did  not  know  she  bad  a 
right  first  to  enquire  into  the  vilae  of 
the  personal  estate,  and  the  quantum 
of  the  orphanage   part,   before  she 
made  her  election  ;  this  is  so  material, 
that  it  may  avoid  her  release. 

III.  316 
If  A.  and  B.  are  bound  in  a  bond  joiotlj 
and  severally  to  J.S.j  he  may  elect  to 
sue  them  jointly  or  severally :  but  if 
he  sues  them  jointly,  he  cannot  sue 
them  severally.  So  if  ^.  and  B.  joiot- 
traders  become  bankrupt,  and  there 
are  joint  and  separate  commissionf 
taken  out  against  them,  and  A.  andi?. 
before  the  bankruptcy  become  jointlj 
and  severally  bound  to  J.  5.,  J.  S. 
may  elect  under  which  commissioo  he 
will  come,  but  he  shall  not  come 
under  both.  IIL  405 

ELEGIT. 

See  Writs. 

ELOPEMENT- 

Elopement  with  an  adulterer  no  forfei- 
ture of  a  jointure.  IIL  276 

ENROLMENT. 

See  Inrolment. 

ENTRY. 

The  same  length  of  time  shall  bar  a  re- 
demption in  equity,  as  bars  an  entry 
at  law.  1.  270 

Where  lands  were  devised  to  jt.  for  life, 
and   if  A,   should   die  leaving  issae 
male,  then  to  such  issue  male  and  his 
heirs  for  ever:  but  if  A.  should  leafe 
no  issue  male,  then  to  ^.  in  fee ;  and 
A.   suffered  a  common  recovery  of 
these  lands,  and  five  years  passed; 
held  that  the  right  heirs  of  the  testa- 
tor were  barred,  in  regard  they  ought 
to  have  entered  upon  such,  forfeiture, 
and  had  no  new  title  of  entry  upon 
the  death  of  the  tenant  for  life. 

I.  520 
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to  length' of  time  which  will  bar 
rjj  shall  bar  b  right  of  redemp- 

III,  288  (N) 
i  disseisor  makes  a  lease  to  a 
ad  his  heirs  daring  the  life  of 
and  tlie  lessee  dies,  living  J.  5., 
lall  not  take  Bmaj  the  entry  of 
sseisee.  III.  368  (N) 

EQUITY. 

ht  not  to  be  condemned  to  paj 
n  equity,  for  insisting  on  a  right 
the  law  gives  him.  III.  205 
ands  in  fee  descend  to  an  infant, 
rol  shall  demur  in  equity  as  well 
aw.  III.  368 

Court  of  Chancery  or  Equity. 

ERROR. 

r  error  lies  on  a  rule  or  award 
tandamus.  I.  348 

error  on  a  judgment  on  a  man- 
r  no  supersedeas  to  a  peremptory 
tmus.  I.  351 

es  not  on  a  rule  for  a  prohibi- 

I.  350 
dgment  in  an  action  on  a  policy 
urance,  if  error  is  brought  to 
e  such  judgment  for  want  of 
ginal,  the  court  will  not  permit 
laintiff  to  file  an  original. 

1.  412 
closure  against  an  infant,  though 
ifant   has  six   months  after  he 

of  age  to  shew  cause,  &c.  yet 
inot  ravel  into  the  account,  nor 
'edeem,  but  only  shew  an  error 

decree.  III.  352 

ree  be  obtained  and  iuroUed,  so 
he   cause    cannot   be    reheard, 

is  then  no  remedy  but  by  bill 
iew,  which  must  be  on  error 
ring  on  the  face  of  it,  or  on 
r  subsequent  thereto.     111.371 

Writ  of  Errory  title  Wbits. 

ESCAPE.. 

I  money  to  B,  and  C  on  bond, 
scorning  a  bankrupt,  and  his- 
being  assigned  by  the  commis- 
si A.  snes  C^.,  takes  him  in  exe« 
{  on  a  ca""  sa%  and  afterwards 


•  •  *  - 

consents  to  his  esc^tpe'i  tet  A.  shall 
come  in  as  ft  creditor  ofthe  bankiHipt 
for  a  moiety  of  his  remaining  d^bt. 

I.  237 
One  committed  In  eqnxij^  for  a  con- 
tempt for  rescuing"  another  taken  on 
Lord  Chancellor's  warrant,  such  per- 
son not  liable  to  an  escape  warrant. 

Where  one  is  taken  in  execution  on  ap 
outlawry  after  judgment^  debt  willHe 
against  the  sheriff  for  the  escape  of 
such  person,  and  'need  not  be  brought 
in  the  tarn  quant.  I.  687 

One  convicted  of  felony  within  beiiefit 
of  clergy,  and  sentenced  to  be  trans- 
ported for  seven  years,  continues  a 
felon  till .  actual  transportation  aqd 
service  for  seven  years,  pursuant  6d 
the  sentence ;  and  if  a  stranger  assist 
such  felon  convict,  being  in  custody 
under  sentence  of  transportation,  to 
escape  out  of  prison,  the  person  as- 
sisting is  accessary  Ui  the  felony  after 
the  fact.  III.  439 

ESTATE. 

Eitaie  in  Fee^imple. 

A  surrender  of  a  copyhold  to  the  use  of 
baron  and  feme  for  their  lives,  ei  hm^ 
redum  ei  assignaiorumy  of  the  said 
baron  and  feme ;  aiid  for  default  of 
such  issue,  to  the  right  heirs  of  A,y 
this  is  an  estate'  in  fee,  and  not  an 
estate  tail  in  the  baron  and  feme ; 
otherwise,  had  it  been  in  the  case  of 
a  will.  By  three  judges  of  B.  R. 
against  Qouldy  3/  I.  70 

If  lands  are  given  to  a  bastard  and  his 
heirs,  though  such  bastard  can  have 
no  heir  but  of  his  body,  yet  it  is  a 
fee  simple.  I.  78 

Devise  of  50/.  per  annum  to  A.  and  his 
heirs,  and  if  A.  dies  without  heirs, 
then  to  a  charity;  this  remainder 
void,  the  former  estate  being  a  fee- 
simple  ;-  and  it  will  not  be  helped 
though  A.  die  without  issue,  living 
the  testator.  ll.  369 

A.  devises  all  his  landa  and  estate  in  D. 
to  J.  &,  decreed  a  fee-simplie  passecl*, 
these  words  carrying  not  only  the 
lands,  but  also  the- testator's  interest 
therein.  .    _         II.:623 
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'b  Am  pkadiBg  of  a  pnrchiM  or  mort- 
gage^ the  defeodant  mast  plead  that 
the  seller  or  mortgagor  waa,  or  pre- 
tended to  bOy  aeiaed  in  fee.   Ill*  1181 

The  wQida,  ^  I  devise  all  mj  temporal 
<^  estate,"  or  ^^  all  the  rest  of  mj  real 
^  estate,"  pass  an  estate  in  fee^mple. 

III.  205 

Biiaie  in  Fee  fwdffiedy  or  base  Fee. 

Tenant  in  tail  of  a  rentgranied  de  navoy 
withont  anj  remainder  over,  snfiers  a 
recovery;  this  will  not  pass  an  ahso- 
late,  bntonly  a  determinable  lee,  viz. 
each  as  most  end  on  the  death  of  te- 
nant in  tail  without  issoe.     III.  330 

Estate  in  Fee^tail 

A  devise  by  a  father  to  his  second  son 
and  his  heirs  lor  ever,  and  for  want  of 
auch  heirs  then  to  the  right  heirs  of 
the  testator,  is  an  estate»tiil ;  hot  had 
the  devise  over  been  to  a  stranger,  the 
■eoond  son  would  have  taken  a  fee- 
aimple,  and  consequently  the  devise 
over  hAd  been  void.  I.  23 

Devise  to  A*  for  life,  remainder  to  his 
first,  &C.  son  in  tail  male,  and  so  on 
to  his  sixth  son:  and  liJL  should  die 
withont  issue  male  of  his  body,  then 
to  B.,  this  held  to  give  an  estate-tail 
to  A.J  to  the  end  that  the  seventh  and 
other  subsequent  sons  should  not  be 
excluded.  I.  59,  764 

So  had  the  devise  been  to  J.  for  life, 
and  if  A.  died  without  issue  then  to 
£.,  here  the  subsequent  words  would 
have  turned  the  express  estate  for  life 
into  an  estate  tail.  I.  605 

Upon  a  settlement  A.  is  made  tenant  for 
life,  remainder  to  the  heirs  of  his  body 
by  his  wife  Jane^  and  in  the  same 
deed  covenants  not  to  suffer  a  reco- 
very, but  that  the  lands  shall  be  en- 
joyed according  to  the  limitation ;  A» 
does  suffer  a  recovery,  and  devises 
the  lands ;  this  covenant  good  to  bind 
the  assets ;  but  A.  being  tenant  in  tail, 
and  as  such  having  a  power  to  suffer 
a  recovery,  the  lands  devised  shall  not 
be  affected.  I.  104 

One  devises  lands  bs  payment  of  debts, 
and  then  to  A»  for  life,  with  power  to 
make  leases,  &c.  remainder  to  the 
heirs  male  of  the  body  of  A.y  Qiough 


this  be  but  the  devise  of  a  tnstaid 
executory,  and  expressed  to  be  to  i. 
for  life,  yet  it  is  an  estate-tail  ia  J. 
barrable  by  a  fine  and  reooveiy ;  lecai 
in  case  of  marriage  aitides  to  lettk 
lands  in  that  manner.        1. 143,  SSO 

Devise  by  tenant  in  tail  to  a  chantj, 
good,  though  no  fine  be  leviedy  er 
recovery  suffered  previoas  thereta 

1.248 

Cestui  que  trust  in  tall  brings  a  bill 
against  his  trustees,  to  the  intent  thej 
should  join  in  a  recovery;  this  not 
proper,  but  it  is  proper  to  pray  that 
the  trustees  may  convey  the  premiMS 
to  cestui  que  trust  in  tail,  who  any 
then  raffer  a  recovery ;  tlmoghiftlie 
trustees  are  also  trustees  far  any  sa* 
unities  subsisting,  they  are  not  oooh 
pellable  to  part  with  the  l^;al  estate 
out  of  them  to  Ae  cestui  que  irust  ia 
tail!  II.  131 

A.  devised  10,0002.  to  trustees,  in  trast 
to  be  laid  out  in  lands  and  settled  aa 
B.  for  life,  without  waste,  remainder 
to  trustees  and  their  heirs  for  the  life 
of  B.  to  support  contingent  remaa- 
ders,  with  a  power  to  B.  to  make  a 
jointure,  remainder  to  the  heirs  af 
the  body  of  B.,  remainders  over;  and 
by  the  same  will  devises  lands  to  & 
to  the  same  uses  and  dies,  leaving  C. 
executor ;  B.  sues  (L  the  executor  for 
the  deeds  relating  to  the  lands  that 
are  in  his  hands,  and  to  have  the  nw- 
ney  laid  out  in  lands  and  settled ;  de- 
creed by  the  Master  of  the  RoUs  that 
B.  had  but  an  estate  for  life  in  the 
lands,  and  so  not  entitled  to  the  deeds; 
but  that  they  were  to  be  brought  into 
court,  and  that  the  lands  to  be  boogbt 
with  the  money  were  to  be  settled  oo 
B.  for  his  life  only,  remainder  to  bis 
first,  &&  son.  But  by  the  opinion  of 
Lord  Chancellor  Kingj  B.  was  held 
to  hate  an  estate  tail  in  the  lands  de- 
vised, and  consequently  to  be  entitled 
to  the  deeds  relating  thereto;  thoo^ 
as  to  the  lands  to  be  purchaMd,  that 
being  executory,  and  in  the  power  of 
the  court,  B.  was  to  be  but  tenant  for 
life,  with  remainder  to  his  first^  fcc 
son.  II.  471 

Articles  on  marriage  to  settle  lands  on 
tha  husband  and  wife  for  their 

•  '  •  ■  - 
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«  Yemfaider  to  t1i«  first,  &c*  son  of  the 

.  marriige,  remainder  to  the  heirs  male 
of  the  body  of  the  hoshand  bj  any 
Wife,  ranainder  to  the  heirs  of  the 

'  body  of  the  husband  by  the  first  wife, 
leiMiinder  to  the  husband  in  fee,  with 
ptoTisions  for  the  daughters  of  that 
Bnuriafe,  if  no  son ;  husband  has  one 
daughter  by  the  first  wife,  suffers  a 
reooTery,  and  marries  a  second  wife, 
taking  notice  of  his  first  marriage  ar- 

-  tides  in  his  second  settlement;  he 
being  tenant  in  tail  by  the  articles 
was  allowed  by  his  recoTery  to  have 
barred  his  daughter  by  the  first  mar- 
tiage.  II.  535 

Tbo  next  heir  inheritable  to  an  estate- 
tail  entitled  to  the  writ  De  venire  in^ 
epidendo.  II.  59S 

Mottey  Is  artided  to  be  inyested  in  a 

'  poraiase,  and  settled  on  i^.  in  tail, 
lemainder  to  him  in  fee.  Jl.  has  nei- 
ther wife  nor  issue,  and  by  a  fine  only 
inigfat  dispose  of  the  lands  if  settled  ; 
yet,  (by  the  opinion  of  the  Lord 
Chancellor  King)  the  money  ought 
not  to  be  ordered  to  be  paid  to  ^. 

IIL  IS 

Qntere  tamen,  and  $ee  the  note  eub^ 
joined. 

Devise  to  my  son  A.  for  life,  remainder 
to  his  first  son  in  tail  male,  remainder 
to  his  second,  third,  fourth,  and  fifth 
tbm  successively,  without  saying  for 
what  estate,  or  any  words  tantamount. 
^.  has  two  sons,  the  former  of  whom 
dies  in  his  lifetime ;  the  second  son 
•hdl  have  an  estate-tail,  being  the  first 
son  at  his  father's  death.    Qu* 

III.  178 

Tonant  in  tail  of  lands  mortgaged  is 
not  bound  to  keep  down  the  interest 
And  note,  this  was  so  resoWed  in  the 
c^m  where  tenant  in  tail  died  during 
his  infancy,  and  consequently  before 
he  had  it  In  his  power  to  suffer  a  re- 
covery. III.  235 

As  estate  ^«r  enttre  vie  may  be  limited 
In  tail  to  uf.,  remainder  to  B.  III.  262 

AH  estates  tail  are  estates  of  inheritance, 
to  which  dower  Is  inddent,  and  must 
be  within  the  statute  De  donuj  not 
liable  to  be  forfeited,  nor  punisliable 
fer  waste.  111.203,^5 

jd.4emuil  fir  life,  remainder  to  A,  in 


tail,  there  is  timber  on  the  jpiomiset 
greatly  decaying.  B.  brings  a  bill 
praying  the  timber  may  be  cut  down; 
which  is  decreed  on  leaving  sufficient 
for  bootes,  repairs,  &c.  and  making 
satisfecUon  for  the  damage  done  to  the 
tenant  for  life  on  the  premiaee. 

IIL  268 

EstaUfir  Life. 

A.  devised  lands  to  trustees  and  their 
heirs  in  trust,  that  the  profits  should 
be  equally  divided  between  his  wife 
and  daughter  during  the  wife's  life  ; 
and  after  her  death  he  devised  the 
same  to  the  use  of  tl^  daughter  in 
tall,  remainder  over,  the  daughter 
dies  before  the  mother ;  this  held  to 
be  a  tenancy  in  common  between  the 
mother  and  daughter  during  the  mo* 
therms  life,  and  that  on  the  danghter'a 
death  her  moiety  did  not  result  to  the 
heir,  but  was  an  interest  undisposed 
of  in  nature  of  a  tenancy /nit  outer  vie^ 
and  bdonged  to  the  daughter's  admi- 
nistratrix. I.  34 

Devise  to  A.  for  life,  remainder  to  hia 
first  and  every  other  son  in  tail  male 
successivelv,  and  for  want  of  issue 
male  of  A.  remainder  over;  this  is 
only  an  estate  for  life  in  if.,  even 
though  the  codicil  took  notice  that 
the  testator  had  given  the  premises  to 
A*  and  the  heirs  male  of  his  body. 

I.  64 ;  ied  vide  605 

Devise  to  A.  for  life,  and  after  his  death 
to  the  heirs  male  of  his  body,  and  the 
heirs  male  of  tbB  body  of  such  heir 
male  severally  and  successively, '  as 
they  shall  be  in  priority  of  birth,  &eu 
remainder  over;  A.y  by  tho  be^ef 
opinion  seems  to  be  only  tenant  for 
life.  1. 87 

Devise  to  Jane  Styles  tot  life,  and  then 
to  be  at  her  disposal,  provided  she 
gives  the  premises  to  any  of  her  chil- 
dren by  her  first  husband ;  this  gives 
her  an  estate  for  life,  with  a  power  io 
dispose  of  the  fee.  I.  149 

Devise  of  land  to  a  corporation,  in  tms( 
to  convey  the  premises  to  the  testa* 
tor's  godson  jf.  for  life,  and  so  to  his 
first  son  for  lifo,  andafterwardt  totbf 
first  sea  of  that  first  son  for  life,  then 
tip  B.  for  life^  with  the  like  Imita- 
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tions;  thig  tending  to  a  perpetoity 
will  not  be  allowed,  but  the  convej- 
ance  shall  be  made  as  near  the  intent 
of  the  party  as  the  rales  of  the  law 
will  admit,  vix,  by  making  all  the 
persons  in  being  tenants  for  life  ;  but 
the  limitations  to  the  sons  unborn 
must  be  in  tail.  I.  332 

One  devises  a  third  of  all  his  estate 
whatsoever  to  his  wife,  and  two  thirds 
of  all  his  real  and  personal  estate  to 
his  son  J.  S.  and  his  heirs:  the  wife 
has  but  an  estate  for  life  in  the  third 
part  of  the  real  estate,  the  word  estate 
being  intended  to  describe  the  thing 

*  only,  and  not  the  interest  in  the  thing ; 
and  when  the  testator  intends  to  pass 

*  a  fee,  he  adds  the  word  heirs  to  the 
word  estate.  IL  335 

Tenant  for  life  of  lands  mortgaged  is 

*  obliged  to  keep  down  the  interest. 

III.  235 
A.  tenant  for  life,  remainder  to  B.  in 

-  tail,  of  an  estate  whereon  there  is 
'    timber  greatly  decaying;  the  court 

will  not  allow  the  tenant  for  life  to 
have  any  share  of  the  money  arising 
'  by  sale  of  the  timber,  but  will  see  that 
'  sufficient  be  left  for  repairs,  bootes, 
'  &c#  and  that  the  tenant  for  life  ha? e 
'    aiitisfactidn  made  him  for  whatever 

-  damage  is  done  on  the  premises  by 
'  him  held  for  life.  III.  268 
Ji.  tenant  for  years,  remainder  to  B.  for 

life^  remainder  to  C  in  fee,  j4.  is  do- 
'    ing  waste;  B.  though  he  cannot  bring 

waste,  as  not  having  the  inheritance, 

yet  he  is  entitled  to  an  injunction. 

ibid.  (N) 
And  see  Estate  in  Fee'taily  Estate  for 

Years. 

Estate  pur  autre  vie. 

An  estate  for  three  lives  granted  to  A,^ 
his  executors  and  administrators,  is  a 

'  personal  estate;  and  will  on  A.'*s  death 
be  liable  to  all  his  debts  by  simple 

'    contract,  as  a  lease  for  years  would  be. 

11.  381 

And  see  Occupaitt. 

Estate  for  Years. 

How  and  in  what  respects  a  devise  of  a 

-  term  for  years  differs  from  a  grant 
'    thereofr  -       -  ....    1. 575 


One  possessed  of  a  term  foryeurtyde* 
vises  all  the  profits  thereof  to  XS., 
only  the  profits  accruing  from  the 
death  of  the  testator  shall  pass. 

1.503 
One  devises  his  lands  to  his  execaton 
for  and  until  payment  of  his  debts; 
this  is  but  a  chattel  Interest  in  the 
eiecutors.  J.  509 

A.  de?ises  a  term  for-  years  to  B,  for 
life,  remainder  to  C ;  C  in  the  life  of 
B.  devises  the  remainder  of  this  term; 
this  is  good,  and  amounts  to  C.*s  de- 
claring that  his  executors  shall  stmd 
possessed  of  the  term  in  trust  for  the 
devisee.  1. 572 

So  if  a  devisee  in  remainder  of  a  tem^ 
articles  for  a  valuable  consideratioo  to 
sell  it ;  such  devisee  in  remainder  is 
afterwads  but  a  trustee  for  the  p«^ 
chaser,  but  a  voluntary  assignmeDt 
seems  toid..  I.  575 

Anciently  there  were  rarely  any  leases 
for  years  but  what  were  for  a  short 
time;   for  which   reabon  they  were 
esteemed  to  be  of  less  continnsDce 
than  an  estate  for  life,  and  for  the 
same  reason  such  lessee  could  not  fal- 
sify a  feigned  recovery.  L  674 
If  I  devise  all  my  real  and  personal  es- 
tate, and  afterwards  purchase  some 
lands  in  fee  and  some  leases  for  years, 
the  leases  shall  pass,  but  not  the  fee- 
simple  lands.                               1. 575 
Lessor  covenanted  to  renew  at  the  re- 
quest of  the  ie^ee  within  the  term; 
lessee  did  not  request,  but  his  execa- 
tors  do  within  the  term ;   lessor  is 
compellable  to  renew.              II.  196 
One  seised  of  lands  in  fee  in  A.^  and 
possessed  of  a  term  for  years  in  R, 
devises  all  his  lands,  tenements,  and 
real  estate  in  A.  and  B.  to  J.  S.j  this 
will  not  pass  the  term,  especially  if 
there  be  another  clause  in  the  will 
which  disposes  of  the  personal  estate. 

III.  26 
One  possessed  of  a  term  for  years  de- 
vises it  to  A.  for  life,  remainder  to 
the  heirs  of  A.^  it  seems  this  shall,  oa 
A.^s  death,  go.  to  his  executor,  and 
not  to  his  heir.  111^29 

Terms  for  years  are  expressly  mentioned 
in  the  II  &  12  W.  3.  cap.  4..  sect.  4. 
(made  to  pravenl  the  growth  of  Por 
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'V^)  80  that  a  Papist  is  by  that  act 
disabled  to  take  any  leasehold  as  well 
as  freehold  estate  by  will.         III.  46 

^nt  a  Papist  is  not  disabled  to  take 
leases  for  years  (being  personal  es- 
tate) by  the  statute  of  distribution. 

III.  48,  49 

^n  executor  in  trust  for  an  infant  of  a 
lemite  for  99  years,  determinable  on 
three  lives,  on  the  lord's  refusing  to 
renew  but  for  lives  absolutely,  com- 
plies with  the  lord,  and  changes  the 
years  into  lives ;  on  the  infant's  dying 
tinder  21,  and  intestate,  this  shall  be 

-  a  trust  for  his  administrator,  and  not 
.    for  hislieir.  III.  99 

:A  lease  renewed  by  a  guardian  for  an 
Hifant's  benefit,  shall  follow  the  nature 
of  the  original  lease.  III.  101 

(One  possessed  of  a  renewable  term  for 
years  disposes  of  it  by  will,  and  after- 
wards renews  it ;  the  renewal  no  re- 
vocation of  the  will.  111.  168 

Secvg jhdid  it  ibeen  the  -case  of  a  lease  for 
life.  111.  170,  171 

Where  one  has  a  term  for  years  as  exe- 

•  cutor,  and  afterwards  purchases  the 
inheritance,  the  term  is  not  merged, 
and  why.    .  111.  329 

See  .Trusis  for  raising  Portions  and 

.  Payment  ofDebtSy  under  titles  Por- 
Tioifs,  Trusts. 

Term  attendant  on  the  Inheritance. 

^•seised  in  fee  demises  to  B.,  his  exe- 
.     cutors,  &C.  for  99  years,  in  trust  for 
himself  and  his  wife  for  their  lives, 
and  the  life  of  the  survivor ;  and  after 
the  death  of  the  survivor,  in  trust  for 
-the  heirs  of  their  two  bodies ;  and  in 
default  of  such  issue,  iov  the  heirs  of 
the  foody  of  the  husband,  remain- 
der to  the  heirs  of  the  survivor  of  the 
husband  and  wife ;  husband  and  wife 
have  issue  a  son,  the  husband  dies, 
after  which  the  son  dies  without  issue 
in  the  life  of  the  mother,  who,  admi- 
,    nistering  to  her  husband  and  son,  as- 
signs this  term  to  the  defendant ;  de- 
creed the  assignee  well  entitled,  and 
that  the  term  should  not  go  to  the 
heir  of  the  husband,  as  attendant  on 
.    the  reversion.  I.  360 

^.  possessed  of  a  .term  for  500  years  in 
BfacAr-acre^afterwards purchases  the 


.  '  fee-simple  ill  BJ%  nane,.  and  >devises 
Black'-acre  to  J.  S.  in  fee^  bat  the 
will  is  not  attested  by  three  witnesses; 
the  term  shall  not  pass,  because  at- 
tendant on  and  part  of  the  inherit- 
ance. 11.236 

A  term  assigned  by  an  executor  intrust 
to  attend  the  inheritance,  shall  in 
equity  follow  all  the  estates  created 
out  of  it,  and. all  incumbrances  sub- 
sisting upon  it.  -  III.  330 

Limitations  of  Terms  for  Years^  Mo* 

nei/y  Sfc, 

A^  devises  household  goods  to  his  wife 
for  life,  and  afterwards  to  his  son ; 
the  court  held  this  a  good  devise  over^ 
and  to  be  the  same  as  if  it  had  been 
only  of  the  use  of  the  goods  to  the 
wife  for  life.  ,     -  r  I*  1 

Trust  of  a  term  is  limited  to  ^.  for  life, 
then  to  his  first,  &c.  son  in  tail  male, 
and  for  want  of  issue  male,  to,,  his 
daughter  or  daughters  for  the  remain- 
der of  the  term ;  there  having  never 
been  a  son,  the  limitation  to  the 
daughter  was  held  good.  I.  98 

A.  on  his  marriage  assigns  a  term  of 
1000  years  in  trust  for  himself  lor 
life,  remainder  to  his  wife  for  life, 
remainder  to  the  heirs  of  the  .body  of 
the  husband  and  wife,  &c.  the  wife 
dies  leaving  issue ;  the  whole  term 
vests  in  the  husband,  and  he  may  as- 
sign it.  I.  132 

A  legacy  given  upon  ;a  man*s  dying 
without  issue,  to  be  paid  within  six 
months  after,  the  man  dies  leaving 
issue,  which  issue  within  six  months 
after  dies  without  issue ;  the  legacy 
not  due,  it  not  being  intended  to  arise 
upon  any  remoter  contingency  than 
that  of  the  man's  dying  without  issue 
living  at  his  death.  I.  198 

Termor  devises  his  term  to  A.  for  life, 
remainder  to  such  of  his  issue  as  A» 
should  appoint,  and  if  A.  die  without 
issue,  remainder  to  B.j  this  is  held  a 
good  devise  to  B.^  being  to  be  under- 
stood if  A.  die  without  issue  living  at 
his  death.  .  1.432 

One  having  two  nephews,  A.  and  B., 
devises. personal  estate  to  A.  and  fi., 
and  if  either  of  them  die  without 
children,  then  to  the  surviyorj  this 
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is  p»qA^  befaif  to  be  iateiMkd  mUh* 
ottt  chUdren  liTing  at  his  death. 

L634 

One  deYises  his  pemmal  estate  to  his 
SOD)  and  if  his  sod  die  within  age, 
and  without  issue,  then  to  go  to  the 
testator's  brother ;  the  son  shall  have 
the  produce  of  the  personal  estate, 
and  onlj  the  capital,  in  case  of  the 
Inianf  s  death,  &c.  shall  go  to  the 
brother.  1. 500 

One  possessed  of  a  personal  estate,  de- 
vises that  if  his  wife  die  without  issue 
by  him,  then  SOL  shall  be  paid  to  his 
brother ;  this  good,  even  though  the 
brother  dies  in  the  life  of  the  wife. 

I.  563 

Devise  of  a  trust  of  money  on  fidlure  of 
issue  generally,  or  a  bond  or  cove- 
nant  to  pay  money  on  such  fiulnre, 
good  ;  iecui  of  a  limitation  of  a  term. 

I.  666,  760 

One  possessed  of  a  term  for  years  de- 
vises it  to  A*  and  B.,  and  if  either  of 
them  die  and  leave  no  heir  of  their 
respective  bodies  then  to  C,  this  held 
a  good  limitetion  to  C.  if  A.  or  B. 
left  no  issue  at  their  death.        I.  664 

A  devise  of  a  term  lor  years  to  one  for  a 
day,  or  an  hour,  is  a  devise  of  the 
whole  term^  if  the  limitetion  over  is 
void,  and  it  appears  at  the  same  time 
that  the  whole  is  intended  to  be  dis* 
posed  of  from  the  executor. 

I.  665,  666 

Devise  of  400L  to  A.y  and  if  he  die 
witlumt  issue,  then  to  B.,  this  is  good, 
and  to  be  intended  if  A*  die  without 
issue  living  at  his  death.  I.  748 

Devise  of  a  personal  estete  to  uf .  for  life, 
and  afterwards  for  her  children  ;  the 
yearly  interest  and  produce  to  be  for 
their  maintenance  uotil  the  sons  should 
be  twenty-one,  and  the  daughters 
eighteen,  at  which  respective  ages 
their  respective  portions  to  be  paid  to 
them,  and  for  want  of  such  issue  then 
to  B.  A.  dies  without  issue;  the  de- 
vise over  to  B.  good,  the  words  [for 
want  of  such  issue]  being  the  same  as 
[[for  want  of  such  children.] 

II.  421 

A  jointress  demises  her  estete  for  life  for 
ninety*nine  years,  if  she.  so  long  live, 
in  tnttt  for  herself  during  her  widow- 


hood, and  after  her  marriage  in  trut 
for  one  of  her  yoooger  sons,  ind  the 
heirs  of  his  body,  and  if  he  died  with* 
out  issue,  remainder  in  trust  for  ha 
next  younger  son ;  the  eldest  mu  diet 
without  issue  and  intestate ;  whether 
the  trust  of  this  term  ahall  go  to  his 
administrator  or  to  the  next  sou  h 
remainder.  II.  078 

One  possessed  of  a  ter»devistt  it  to  i. 
for  lifo,  remainder  to  his  itst,  &c.sob 
in  tail  snccessivdy,  remainder  to  hii 
daughter,  and  if  A*  shall  have  neither 
son  nor  daughter,  thca  to  J.S*  JL 
dies,  never  having  had  a  son  or  daugh- 
ter, the  devise  over  to  X  5.  Is  good. 

IL6» 

The  common  course  of  settling  tetw 
for  years.  II.  6S0 

One  gives  a  legacy  of  2001.  a-pieos  H 
his  children,  payable  at  twenty-one; 
and  if  any  of  them  die  before  tweotj- 
one,  then  the  legacy  given  to  him  » 
dying  to  go  over  to  the  surviviog 
children.  One  of  the  children  diet 
in  the  life  of  the  testetor;  though 
this  legacy  lapses  as  to  the  legatee 
dying  under  twenty-one,  yet  it  is  well 
given  over  to  the  surviving  children. 

III.  Ill 

Devise  of  a  term  to  ^.  for  life,  remaia- 
der  to  such  children  aa  the  testittw 
shall  leave  at  his  death,  and  if  all  the 
children  die  without  leaving  issoe, 
then  to  B.  The  children  die  with- 
out leaving  any  issoe  living  at  the  tine 
of  their  death ;  this  a  good  devise  over 
to  B.  III.  968 

Where  the  words  used  in  a  devise  of 
a  leasehold  would  make  an  express 
estete-tail  were  it  in  the  case  of  a 
freehold,  there  a  devise  over  of  such 
leasehold  is  void ;  secu$^  if  the  vrerds 
in  the  former  devise  vrould,  in  the 
case  of  a  freehold,  make  anestete4ul 
only  by  implication.  II U  260 

One  devises  a  term  of  years  to  A,  and 
if  A.  dies  without  a  child,  then  to  JL, 
this  is  a  good  devise  to  B*  upon  such 
contingency ;  and  the  court  will  aid 
the  devisee  over,  by  directing  an  ac- 
count and  discovery  of  the  estate,  in 
order  to  secure  it  in  caae  the  contin- 
gency should  happen.    III.  300^  SD4 

See  also  Dsv|sX|  Lsoaoy* >^ 
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Estaie  at  Witt. 

ther  buys  a  geutleman  pensioner's 
e,  or  a  commission  in  the  army, 
his  son,  it  is  an  advancement  pro 
Om  though  but  an  office  at  wilL 

III.  317  (N) 

f  in  Contingency.  See  Contiit. 
r  Interest  ;  Trustees /or  prtf- 
ing  Contingent  Remamden. 

I  h^  Copy  of  Court  RoU.    See 

COPTHOLD. 

r  by  the  Curtesy.    See  Curtesy. 

tttie  in  Dower.    See  Dower. 

\  in  Jointenaney.    See  Joimts- 
kants. 

'  in  Remainder.    See  Remain- 
der. 

'  in  Reversion.    See  Reversion. 

:  by  Implication.     See  Impuca> 
•      tion. 

ESTOPPEL. 

are  devised  to  A.  and  B*  and  the 
s  of  the  survivor,  in  trust  to  sell ; 
igb  the  inheritance  be  in  abej- 
(,  yet  the  trustees,  by  a  fine,  may 
e  a  good  title  by  estoppel. 

IIL  372 

)ENCE  AND  PAROL  EVI- 
DENCE. 

proof,  provided  it  be  plain  and 
iputable,  admitted  in  case  of  a 
of  a  personal  estate,  especially 
re  it  is  only  to  rebut  an  equity 
bg  by  implication.  I.  9,  116 
e^dence,  when  concurring  with 
conveyance,  and  only  to  rebut  a 
ended  resulting  trust,  admitted 
ihfew  the  intention  of  the  party. 

I.  113 
'  some  circumstances  the  plaintiff 
lelf  has  been  allowed  a  good  wit- 
;  as  where  a  witness  at  the  time 
lis  examination  was  disinterested, 
nftterwarda  became  interested  ana 


plaiiittff^  in  the  cause^  Us  ABpoaittona 
were,  notwithstanding,  aOowed  to  be 
read.  1. 388 

So,  where  the  surviving  witness  to  a  bolid 
was  made  executor  to  the  obUgee  ;  in 
an  action  brought  by  him  on  the  bond, 
evidence  was  admitted  to  prove  the 
plaintiff's  hand.  I,  S80 

In  what  special  cases  the  answer  of  ono 
defendant  may  be  read  against  tn« 
other.  L  500 

A.  a  freeman  of  London  purchases  W 
estate  in  the  name  of  B.,  but  no  trust 
is  declared,  A.  dies,  and  B.  giveiT  m 
declaration  in  trust;   this  is  J;o0d« 

A  witness  dies  after  having  beeii  exa- 
mined, but  before  such  exumlAaCfon 
is  signed  by  him ;  the  depositiofii  kio 
evidence.  1. 414 

But  yet  where  the  defendant  after  pub- 
lication examined  a  witness,  and  on 
the  usual  affidavit,  that  thedefendant^ 
his  clerk  or  solicitor,  had  not  seen  the 
depositions,  got  an  order  to  re-exaii» 
mine  this  witness,  but  the  witness 
died  before  m  re-examination,  the 
court  gave  leave  to  the  defondakit  to 
make  use  of  the  former  depositions  of 
the  same  witness.  1. 4l5 

In  a  will  of  land,  one  of  the  three  %it» 
nesses  is  devisee  of  part  of  the  land 
devised  thereby;  otmfre,  whediernot 
a  good  witnesii  if  ne  has  aliened  ^e 
land  without  covenant  or  warranty. 

L  bSi 

One  seized  in  fee^  as  heir  of  his  moth^s 
mother,  devises  the  land  in  trust' to 
pay  several  annuities,  and  the  residue 
to  go  to  the  right  heirs  of  his  mother's 
side  for  ever :  parol  evidence  admttteit 
to  prove  which  heir  wall  ioitendlidy 
viz.  whether  the  heir  of  the  motiler's 
mother^  side,  or  the  heir  of  the 
mothet's  father's  side.  II.  ISO 

One  makes  a  will,  and  an  executory 
giving  a  legacy  of  500/.  to  the  execn- 
tor,  but  making  no  disposition  of  the 
surplus ;  parol  evidence  of  the  inten- 
tion  and  declaration  of  the  testator 
touching  the  surplus  admitted. 

IL  910 

A  witness  examined  on  a  commission 
swears  reflecting  words;  yetheoo^ht 
not  to  pay  ooffts,  It  \tmg  tM  cc«K 
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missioners*-  fault  to  take  down  such 
deposition.  II.  406 

A  witness  examined  at  a  former  trial  of 
an  issue  between  the  same  parties, 
a|id  who  had  been  examined  in  the 
cause,  dies  ;  not  only  his  depositions 
may  be  read,  but  what  he  swore  at 
the  former  trial  may  be  given  in  evi- 
dence. II.  563 

A  breach  of  trust  evidence  of  the  greatest 
fraud.  III.  131 

An  infant's  answer  cannot  be  given  in 
evidence  against  him,  because  it  is 
not  the  infant's  answer,  but  the 
guardian's  who  only  is  sworn  to  it, 

'   and  not  the  infant.  III.  237 

The  'answer  of  a  feme  covert  no  evi- 
dence against  her  husband.  Qu.  If  it 
may  be  read  against  herself  when  dis- 
covert. III.  238 

A  bond  or  mortgage  is,  prima  facie ^ 
good  evidence  of  a  debt ;  but  in  case 
fraud  appears,  the  obligee,  &c.  ought 
to  prove  actual  payment  of  the  money. 

III.  289 

Where  a  bond  is  given,  and  no  interest 
appears  to  have  been  paid  for  20 
years  thereon,  it  is  presumptive  evi- 
dence that  the  bond  has  been  satis- 
fied, unless  something  appears  to  an- 
swer tliat  length  of  time. 

III.  396,  397 

Where  see  in  (he  nqte  what  evidence 
hat  been  thought  sufficient  to  take 
off  such  presumption  of  payment. 

In  the  case  of  a  special  verdict,  the 
judges  are  to  determine  the  law  upon 
the  fact  as  found  positively  by  the 
jury,  and  not  upon  the  evidence  of 
the  fact.  III.  493 

Jn  an  indictment  against  one  as  acces- 
sary, after  the  fact  to  a  felony,  by  re- 
ceiving, &c.  an  outlawry  or  attainder, 
in  a  particular  county,  may,  as  the 
case  may  happen  to  be  circumstanced, 
be  some  evidence  to  a  jury  of  notice 
to  an  accessary  in  the  same  county  ; 
but  cannot,  with  any  reason  or  justice, 
create  an  absolute  legal  presumption 
of  notice.  III.  496 

No  parol  evidence  ought  to  be  admitted 
in  the  case  of  a  devise  of  a  guardian- 
ship, any  more  than  in  the  case  of  a 
devise  of  land.  III.  51 

Parol    evidence   not    to    be   admitted 


touching  the  testator's  intention,  nd 
why.  III.  3M 

See  also  Answer,  Witness. 

EXAMINATION. 

The  reason  of  examining  a  witness  de 
bene  esse^  and  whether  a  prosecu- 
tion for  perjury  will  lie  on  such  de- 
position. I.  568 

After  publication,  and  examinitioDS 
known,  the  court  will  not  give  either 
side  leave  to  examine.  I.  7i7 

A  commission  being  granted  to  eximioe 
w  i  tnesses  at  Algiers^  the  plaintiff  died, 
by  which,in  strictness,  the  suit  abated, 
but  the  witnesses  were  examined  then 
before  notice  of  the  plaintiff's  death; 
the  examination  held  regular,  tboogh 
one  of  the  witnesses  was  living. 

III.  195 

The  defendant  being  a  weak  roan,  and 
to  be  examined  on  interrogatoriei ; 
the  master  himself  ordered  to  take 
such  defendant's  examination,  lest  he 
should  unwarily  admit  something 
against  himself  that  was   not  true. 

III.  289 

See  also  Depositions,  Evidence,  Wit- 
ness. 

In  perpetuam  ret  memoriam^ 

A  witness  was  ordered  to  be  examined 
de  bene  esse^  whore  the  thing  exa- 
mined into  lay  only  in  the  knowledge 
of  the  witness,  and  was  a  matter  of 
great  importance,  though  the  witness 
was  not  proved  to  be  old  or  infirm. 

111.77 

After  Publication. 

Afler  the  defendant  has  been  examined 
on  interrogatories,  and  publication 
passed,  the  plaintiff  ought  not  to  have 
a  commission  to  examine  witnesses  in 
order  to  falsify  the  defendant's  exa- 
mination;  t^is  tending  to  multiply 
causes,  and   to  make  them  endless. 

III.  413 

I 

EXCEPTIONS. 
To  an  Answer. 

Th^  defendant  pleads  to  the  whole  bill ; 
and  on  arguing  the  plea^  it  wasor^ 
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to  stand  for  an  answer,  without 
:  one  way  or  other  whether 
aintifi*  might  except ;  this  must 
:ended  a  sufficient  answer,  and 
aintiff  cannot  except.  III.  239 
urrer  be  to  part  of  the  bill,  and 
ufficient  answer  to  the  residue  ; 
e  plaintiff  cannot  except  until 
murrer  is  argued.  III.  326 
•  a  bill  the  defendant  answers  as 
tter  of  discovery,  and  pleads 
s  to  relief,  the  plaintiff  maj  ex- 
>  anj  matter  of  discovery  before 
^a  argued  ;  for  that  plainly  no 
'  of  discovery  is  covered  by  the 

III.  327  (N) 

To  a  Master^s  Report* 

iswer's  being  reported  not  scan- 
or  impertinent,  if  the  plaintiff 
:  to  the  master^s  report,  he  must 
pecially  wherein  it  is  scandalous 
^rtinent.  II.  181 

iVhether  this  rule  does  not  hold 
er  where  exceptions  are  taken 
mswer  for  insufficiency,  and  the 
'  reports  it  sufficient,  that  the 
ff  in  his  exception  should  shew 
in  the  answer  is  insufficient,  ibid. 
bill  or  answer  is  referred  for 
i1,  and  reported  to  be  scanda- 
if  the  master  has  once  ex- 
d  this  scandal,  the  party  cannot 
:,  as  it  will  not  appear  on  record 
hat  scandal  was,  and  it  was  the 
I  own  fault  that  he  did  not  ex- 
)  the  report  sooner.        II.  182 

EXCISE. 

3  interest  with  the  commissioners 
Ise,  gets  an  office  in  that  branch 
revenue  for  J?.,  who  in  consider- 
thereof  gives  a  bond  to  A.  to 
m  10/.  per  ann.  as  long  as  B, 

the  place  ;  equity  will  relieve 
t  such  bond.  III.  391 

the  excise  was  no  part  of  the 
e  at  the  time  of  making  the 
!  of  5  and  6  Ed.  6.,  yet  there 
e  good  ground  to  construe  it 

the  reason  and  mischief  of  that 

III.  393 

:COMMUNICATION. 

addition  in  the  libel  on  which 
is  an  excommunication,  where 

[I. 


the  proceedings  are  not  by  way  of 
proclamation  with  pains  and  penalties, 
no  objection*  I.  435 

It  must  be  shewn  where  the  defendant 
was  commorant,  but  sufficient  if  this 
be  set  forth  in  the  libel ;  also  the  Lord 
Chancellor  inclined  to  think,  that 
after  the  writ  has  been  issued  out  of 
Chancery,  brought  into  B.  JR.,  and 
there  delivered  to  the  sheriff,  but  not 
yet  actually  returned  into  B.  A.,  this 
court,  on  a  plain  error  appearing,  may 
supersede  or  quash  it.  I.  436 

EXCOMMUNICATO  CAPIENDO. 

See  Writs. 

EXECUTION. 

A  creditor,  by  statute,  of  J.  S^  if  J.  jS*. 
become  a  bankrupt^  and  the  statate 
be  not  sued  and  executed  hefpre  the 
bankruptcy,  shall  come  in  only  pro 
raia^  though  there  were  lands  in  fee 
bound  by  the  statute.  I.  92 

Suing  out  an  execution  against  the  bail, 
pending  a  writ  of  error  in  parliament, 
is  a  contempt  and  breach  of  privi- 
lege. I.  685 

The  plaintiff  gets  judgment  in  the  petty 
bag,  after  which  he  is  stopped  by  an 
injunction.  The  year  and  day  pas^; 
the  plaintiff,  though  hindered  by  the 
injunction,  cannot  yet  sue  out  execu- 
tion without  a  icire  facias.     III.  36 

Qu.  If  in  such  case  he  could  %ot  have 
taken  out  execution,  and  have  conti- 
nued by  vice^comes  non  misit  breve  ? 

t6iU(N) 

ji.  died  seised  of  some  lands  in  fee,  and 
considerably  indebted  by  judgment 
and  simple  contract.  After  the  death 
of  A*j  and  before  the  essoin  day  of  the 
next  following  term,  many  of  the 
judgment  creditors  delivered  ^ri 
facias^s  to  the  sheriff,  and  took  the 
goods  and  furniture  of  A.  in  execu- 
tion. In  this  case  it  was  held,  tlmt 
the  judgment  creditors  having  lodged 
their  writs  of  execution  with  th^ 
sheriff  in  the  same  vacation  that  the 
party  died,  it  related  to  the  teste  of 
the  writ  as  to  all  but  purchasers ; 
and,  consequently,  that  the  goods  by 
relation  were  evicted  in^.'s  life-time; 
and  therefore  the  simple  contract 
2u 
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creditors  could  not  as  thej  petitioned, 
be  admitted  to  stand  in  the  place  of 
the  judgment  creditors  on  the  land, 
and  be  paid  thereont  in  proportion 
as  the  others  had  exhausted  the  per- 
sonal estate.  III.  399,  400  (N) 
See  also  Injunction. 

EXECUTION  OF  A  POWER. 

See  Power  :  also  Deeds,  and  the 
Construction  and  Operation  of  them. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

Where  a  legacy  is  given  to  a  man,  his 
executors,  administrators,  and  assigns, 
if  the  legatee  dies  in  the  life  of  the 
testator,  his  executors,  &c.  shall  not 
have  the  legacj.  I.  84 

If  two  executors  join  in  a  receipt  for 
money,  and  only  one  of  them  actually 
receives  it,  both  are  chargeable  to 
creditors,  but  not  to  legatees.    I.  241 

An  executor  in  equity,  as  well  as  at  law, 
may  prefer  any  creditor  in  equal  de- 
gree, or  after  an  action  brought  by 
one  creditor  may  confess  judgment 
to  another.  I.  295 

An  executor  cannot  bring  a  bill  without 
shewiR>;  thereby  that  he  has  proved 
the  will :  but  it  is  sufficient  to  shew 
that  he  has  duly  proved  the  will, 
without    specifying    in   what   court. 

I.  752,  766 

So  if  an  executor  brings  a  scire  facias  to 
revive  a  decree,  he  must  shew  he  has 
proved  the  will;  and  if  there  be  bona 
notabiUa  in  divers  dioceses,  if  he 
shew  proof  of  the  will  in  the  spiritual 
court  of  one  of  the  ordinaries,  this  is 
not  good,  but  in  such  case  the  proof 
must   be  in  the  archbishop's  court. 

L766 

W  here  there  were  several  executors,  some 
admitted  assets  ;  yet  an  account  was 
decreed  against  the  rest.  11.  145 

One  possessed  of  a  term  devises  it  to  ^., 
makes  B.  his  executor,  and  dies 
leaving  some  debts ;  if  the  executor 
sells  the  term,  the  purchaser  shall 
hold  it  against  the  devisee  ;  secus^  if 
sold  at  an  under- value,  or  if  the  pur- 
cliaser  knew  that  there  were  no  debts^ 


or  that  the  debts  were  or  might  be 
paid  without  breaking  in  upon  tbls 
specific  legacy.  II.  148 

One  by  will  gives  an  annuity  oat  of  his 
personal  estate  ;  if  the  executor  has 
misbehafed  himself,  the  court  mill 
order  part  of  the  personal  estate  to 
be  set  aside  to  secure  this  aoaaitj. 

II.  163 

An  executor  pays  beyond  assets,  he  can- 
not make  the  legatees  refund.  II.  396 

An  executor  or  administrator  may  retain 
out  of  assets  as  well  for  a  debt  doe  in 
trust  for  himself,  as  for  a  debt  due  to 
himself.     Quwre  tamen*         II.  298 

One  devises  that  his  executors  shall  sell 
his  land,  and  leaves  two  executors, 
one  whereof  dies,  the  other  renounces) 
and  administration  is  granted  to  A^ 
who  brings  a  bill  against  the  heir  to 
compel  a  sale ;  whether  the  renouncing 
executor,  in  whom  this  power  of  sale 
collateral  to  the  executorship  was 
vested,  ought  not  to  be  made  a  partj? 

II.  308 

One  devises,  that  his  executors  shall  sell 
his  lands  and  invest  the  money  in  pur- 
chasing an  annuity  for  J.  S.  to  whom 
he  gives  the  residue  of  his  personal 
estate  ;  the  testator  dies,  and  the  an- 
nuitant dies  three  months  after  the 
testator ;  yet  the  administrator  of  the 
annuitant  shall  compel  a  sale,  aod 
shall  have  the  money  arising  there- 
from, and  also  the  rents  and  profits 
till  sale.  II.  309 

If  an  executor  pays  one  legacy,  upon  a 
supposition  that  there  are  assets  to 
pay  all  the  other  legacies,  and  after- 
wards there  is  a  deficiency,  the  le- 
gatee must  refund.  II.  417 

An  tidmlmsinLtor  pendente  lite  touching 
a  will  may  maintain  actions  for  re- 
covering debts  due  to  the  deceased. 

II.  576 

If  there  be  a  decree  for  an  account,  to 
which  the  executor  is  party,  and  the 
executor  has  a  debt  which  he  does 
not  claim,  and  lies  by,  and  the  account 
is  taken  and  perfected ;  he  shall  not 
bring  a  new  bill  for  his  debt,  and 
put  the  estate  to  a  fresh  charge,  this 
being  contrary  to  the  trost  reposed  in 
him.  11. 7SS 

One  possessed  of  a  term  for  jearf;  de- 
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vises  it  to  A,  for  life,  remainder  to 
Che  heirs  of  A.^  it  seems  this  shall,  on 
A.s  death,  go  to  his  executor,  and 
not  to  his  heir.  III.  29 

A  woman  hating  a  bastard,  leaves  a 
personal  estate  to  her  executor  in 
trust  for  the  bastard,  who  dies  in- 
testate, without  wife  or  issue.  The 
executor  brings  a  bill  against  one  who 
has  part  of  this  personal  estate  in  his 
hands;  the  defendant  demurs,  be- 
cause the  attorney-general  and  the  ad- 
ministrator are  not  parties  ;  the  de- 
murrer disallowed,  for  that  the  exe- 
cutor has  the  legal  title,  and  conse- 
qaentlj  may  sue  for  the  estate. 

in.  33 

In  the  like  case,  it  seems,  that  an  exe- 
cutor, though  a  bare  trustee,  and 
though  there  be  a  residuary  legatee, 
may  sue  for  the  personal  estate  in 
equity  as  well  as  law,  unless  the  cestui 
que  trust  will  oppose  it.  IlL  34 

Where  an  executor  has  an  express  legacy 
for  his  care  and  pains,  though  the 
next  of  kin  has  also  an  express  legacy, 
jet  the  surplus  shall  be  distributed, 
especially  if  such  surplus  was  intended 
to  be  disposed  of.  III.  43 

Where  an  infant  executrix  under  seven- 
teen marries  an  husband  of  full  age, 
this  does  not  determine  the  adminis- 
tration. III.  88 

An  executor  in  trust  is  not  a  good  witness 
for  his  cestui  que  trusty  as  he  is  liable 
to  be  sued  by  creditors,  and  to  answer 
costs.  III.  181 

A^  dies  indebted  by  one  bond  to  B,  and 
by  another  bond  to  C,  and  leaves  B. 
executor,  who  intermeddles  with  the 
goods,  and  dies  before  probate.  Qu. 
As  B,  might  have  retained  the  goods 
in  his  hands,  his  executors  have  not 
the  same  power?  III.  183 

Any  voluntary  bond  is  good  against  an 
executor,  but  to  be  postponed  to  a 
simple  contract  debt.  III.  222 

The  court  never  allows  an  executor  for 
his  time  and  trouble,  especially  where 
there  is  an  express  legacy  for  his 
pains,  &c.  neither  will  it  alter  the 
case,  that  the  executor  renounces, 
and  yet  is  assisting  to  the  executor- 
ship ;  nor  even  though  it  appears  that 
the  executor  has  deserved  more,  and 


benefited  the  trust,  to  the  prejudice 
of  his  own  affairs.  III.  249 

Where  there  are  two  executors,  and  one 
renounces,  he  is  still  at  liberty  to  ac- 
cept of  the  executorship ;  secus^  where 
both  renounce.  IIL  251 

Though  in  this  matter  the  common 
lawyers  differ  from  the  civilians,  the 
latter  holding  that  a  renunciation 
once  made,  though  only  by  on^e  of 
them,  is  peremptory.  ibid.  (N) 

An  executor  in  trust  who  had  no  legacy, 
and  where  the  execution  of  the  trust 
was  likely  to  be  attended  with  trou- 
ble, at  first  refused,  but  afterwards 
agreed  with  the  residuary  legatees,  in 
consideration  of  100  guineas,  to  act 
in  the  executorship,  and  he  dying  be- 
fore the  execution  of  the  trust  was 
completed,  his  executors  brought  a 
bill  to  be  allowed  these  100  guineas 
out  of  the  trust  money  in  their  hands ; 
but    the    demand    was    disallowed. 

IIL  251,  252  (N) 

An  executor,  administrator,  or  trustee, 
buys  in  or  compounds  debts,  &c.  it 
shall  enure  to  the  benefit  of  the  tes- 
tator, &c.  IIL  252 (N) 

At  common  law,  and  before  the  statute 
of  frauds,  &c.  if  a  man  granted  a 
rent  to  A.  his  executors  and  assigns, 
during  the  life  of  J?.,  and  afterwards 
the  grantee  had  died  leaving  an  exe- 
cutor but  no  assignee  ;*  the  executor 
should  not  have  had  the  rent,  in  re- 
gard it  being  a  freehold,  the  same 
could  not  descend  to  an  executor. 
But  now  since  the  statute  of  frauds, 
&c.  if  a  rent  be  granted  to  A.  for  the 
life  of  B.,  and  A.  die,  living  0.,  ui.'s 
executors,  &c.  shall  have  it  during  the 
life  of  B.  IIL  264  (N) 

If  there  be  two  executors,  who  are  also 
residuary  legatees,  and  one  of  them 
for  a  valuable  consideration  assigns' 
part  of  his  residuum  to  ^.,  and  after- 
wards for  a  valuable  consideration 
assigns  his  whole  residuum  to  the 
other  executor ;  if  both  are  but  choses^ 
en  action^  the  first  assignment  must 
take  place.  IIL  308 

An  executor,  administrator,  or  trustee 
for  an  infant,  neglects  to  sue  within 
six  years :  the  statute  of  limitations 
shall  bind  the  infant.  III.  ^309 

2h2 


570 


A  TABLE  OP  THE  PRINCIPAL  MATTERS; 


A  term  assigned  by  an  executor  in  trust 
to  attend  the  inheritance,  shall,  in 
equity,  follow  all  the  estates  created 
out  of  it,  and  all  incumbrances  sub- 
sisting upon  it ;  but  the  term  being 
bj  this  means  become  not  assets  at 
law,  the  executor  who  assigned  it,  is 
liable  to  the  creditors,  as  for  a  devas' 
iami.  III.  330 

A,  covenants  for  himself  and  his  heirs, 
that  a  jointure*house  shall  remain  to 
the  uses  in  the  settlement :  the  join- 
tress cannot  bring  a  bill  against  the 
heir  for  a  performance,  without  mak- 
ing the  executor  a  party.  III.  331 
Though  in  a  bill  brought  by  a  mort- 
gagee against  the  heir  to  foreclose, 
the  executor  of  the  mortgagor  need 
not  be  a  party,  and  why. 

JIl.  333  (N) 
Where  the  will  does  not  require  that 
the  executor  shall  give  security,  it  is 
not  usual  for  the  court  to  insist  on  it, 
until  some  misbehaviour :  but  where 
one  by  will  charged  the  residue  of 
his  personal  estate  with  40/.  per  ann, 
to  his  wife  to  be  paid  quarterly,  the 
executor  was  ordered  to  bring  before 
the  Master  sufficient  in  bonds  and 
securities    to  answer    this    annuity. 

III.  336 

The  spiritual  court  has  no  power  to 

require  security  of  an  executor  for 

a  due  administration   of  the  assets. 

III.  337  (N) 
Where  an  executor  before  probate  files 
a   bill,    and    afterwards    proves   the 
will ;  such  subsequent  probate  makes 
the  bill  a  good  one.  III.  351 

A  chose  en  action  (as  a  bond)  cannot 
pass  by  delivery  in  nature  of  a  donatio 
causd  mortis,  in  regard  it  must  be 
sued  in   the  name  of  the  executor. 

III.  358 
Though,  generally  speaking,  an  exe- 
cutor or  trustee  compounding  or  re- 
leasing a  debt  must  answer  for  the 
same ;  yet,  if  it  appears  to  be  for  the 
benefit  of  the  testator's  estate,  it  is  an 
excuse.  III.  381 

Where  an  executrix  of  A,y  who  was 
greatly  indebted  to  divers  persons  in 
debts  of  different  natures,  being  sued 
in  Chancery  by  some  of  them,  ap- 
peared and  answered  immediately,  ad- 


mitting their  demands,  (some  of  lk 
plaintiffs  being  her  own  daugbtcn) 
and  others  of  the  creditors  sued  the 
executrix  at  law,  where  the  decree 
not   being  pleadable,-  they  obtained 
judgments;    yet   the   decree  of  the 
Court  of  Chancery  being  for  a  just 
debt,  and  having  a  real  priority  in 
point  of  time,  was  preferred  in  the 
order  of  payment,  and  the  executrix 
protected  and  indemnified  in  obeyiof 
such  decree.  III.  409  (N) 

In  what  Cases  an  Executor  skaU  or 
shall  not  be  only  a  Trustee, 

Where  an  executor  has  an  express  kgi- 
cy,  the  Court  of  Chancery  looks  opan 
him  as  a  trustee  with  regard  to  the 
undisposed  surplus;  and  will  mke 
him  account  for  it  to  the  next  of  kio, 
although  the  spiritual  court  has  no 
such  power.  L  7 

Though  in  all  such  cases  parol  proof 
may  be  admitted  to  shew  that  tbe 
testator  intended  to  give  his  surplos 
to  his  executors,  this  being  only  to 
rebut  an  equity  arising  by  implicatioa 
in  favour  of  the  next  of  kin.  I.  0, 115 

Where,  on  a  bill  brought  by  the  next  of 
kin  for  a  distribution,  the  executor  in 
his  answer  waived  the  benefit  of  the 
surplus,  by  mistake  of  the  law  in  tliat 
point,  he  being  able  to  prove  the  tes- 
tator's intentions  to  give  him  the  sor- 
plus,  yet  he  was  denied  to  amend  hit 
answer.  !•  997 

One  devised  lands  to  his  executors 
(who  were  no  relations  to  him)  and 
the  survivor  of  them,  to  sell  for  the 
best  price,  and  to  pay  his  debts,  le- 
gacies, and  funeral,  so  fiar  as  the  same 
would  extend,  giving  legacies  to  his 
heirs  at  law,  and  100^  to  the  children 
of  one  of  the  executors,  but  nothing 
to  the  executors  themselves  ;  in  such 
case  the  executors  were  looked  upon 
as  trustees  for  the  heir  at  law  al^ 
debts  paid.  I.  390 

An  executor  has  an  express  legacy,  and 
so  have  the  next  of  kin,  but  no  dis- 
position of  the  surplus;  the  latter 
decreed  to  have  it.  I.  544 

In  which  case  see  also  several  instances 
where  an  executor,  though  a  wife, 
has  been  decreed  to  distribute. 
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If  I  make  A.  my  exeeutor,  and  say  no 
more,  and  A.  dies  intestate,  without 
disposing  in  his  lifetime  of  such  per- 
sonal estate,  my  next  of  kin,  and  not 
his,  shall  have  administration  de  bonis 
iton,  together  with  all  my  personal 
estate ;  «ect»,  where  I  make  A.  my 
executor,  and  give  him  all  my  per- 
sonal estate.  I.  553 
One  by  will  gives  his  executor  5/.  for 
his  care  in  performing  the  will,  and 
makes  no  disposition  of  the  surplus  : 
but  parol  proof  made  of  the  intention 
and  direction  of  the  testator  to  the 
serif  ener  that  the  executor  shall  have 
the  surplus ;  yet  the  surplus  decreed 
to  the  next  of  kin.                  II.  158 
One  makes  a  will,  and  an  executor, 
giving  a  legacy  of  500/.  to  the  exe- 
cutor, but  making  no  disposition  of 
the  surplus ;  parol  evidence  of  the  in- 
tention and  declaration  of  the  testator 
toaching  the  surplus  admitted. 

IL  210 
Generally  speaking,  if  there  be  an  ex- 
press legacy  to  the  executor,  and  no 
devise  of  the  surplus,  the  executor  | 
shall  not  have  the  surplus,  but  the 
same  shall  be  distributable  according 
to  the  sUtttte.  II.  91 1 

The  testatrix  saying,  that  she  hoped  her 
executor  would  not  take  it  ill  that  she 
gave  so  much  from  htm,  an  evidence 
that  the  surplus  was  Intended  for  the 
executor*  II.  214 

Where  the  wife  has  been  executrix,  and 
at  the  same  time  has  had  an  express 
legacy,  she  has  nevertheless  under 
some  circumstances  been  held  entitled 
to  the  surplus;  a  fortiori  where  the 
executor  bears  the  title  or  honour  of 
the&mily.  IL  215,216 

In  case  of  a  will,  where  an  express  legacy 
is  given  to  the  executor,  if  a  legacy 
be  also  given  to  the  next  of  kin,  this 
is  equally  a  bar  to  the  next  of  kin  as 
to  the  executor;  and  therefore  if  the 
surplus  be  not  disposed  of  by  the  will, 
the  executor  shall  have  it.  Qumre 
iamen.  11.  338 

See  also  Legacy,  Trust. 

How  to  account. 

Two  executors  join  in  a  receipt  for  mo- 
ney which  is  actually  received  by  one 


of  them  only,  both  liable  to  creditors, 
but  not  to  legatees :  but  where  two 
trustees  join  in  a  receipt,  the  money 
being  paid  to  one,  only  the  receiving 
trustee  shall  be  charged.     I.  83,  241 

Where  an  executor  puts  out  money  with- 
out the  indemnity  of  a  decree,  upon 
a  real  security,  which  at  that  time 
there  was  no  reason  to  object  to,  but 
afterwards  such  security  proves  bad  ; 
he  is  not  accountable  for  the  loss,  any 
more  than  he  would  have  been  en- 
titled to  the  profit,  had  it  continued 
good.  I.  141 

An  executor  pays  the  assets  of  his  testa- 
tor into  the  hands  of  a  banker  his 
co-executor,  whom  the  testator  used 
to  intrust  with  his  money,  after  which 
the  banker  failed  ;  the  executor  not 
chargeable  with  this  loss.         I.  243 

A  mortgage  comes  to  an  executor,  who 
receives  the  money  and  pays  it  away 
to  his  testator's  creditors,  afterwards 
it  appears  that  the  mortgage  has  been 
satisfied  in  the  testator's  lifetime; 
the  executor  must  refund,  though  he 
had  before  paid  the  money  away  in 
debts  which  he  had  not  otherwise  as- 
sets to  pay.  I.  355 

So  if  an  executor  recovers  a  debt,  and 
pays  the  testator's  debts  with  it,  after 
which  the  judgment  recovered  by  him 
is  reYersed  in  error ;  he  must  restore 
the  money  to  the  plaintiff  in  error, 
and  his  having  paid  it  away  in  debts 
will  not  excuse  him.  I.  357 

In  what  Priority  Debti  are  to  be  paid 
by  an  Executor  or  Administrator^ 
9ee further  under  title  Assets,  Debts. 

See  under  title  Heir,  Matters  contro- 
verted between  Heir  and  Executor* 

EXECUTORY  DEVISE. 
See  Devise^  Executory, 

EXPOSITION  OF  WORDS. 

Articles  construed  against  the  words  for 
the  fiake  of  the  intent ;  as  where  the 
wife's  portion  was  to  be  laid  out  in 
land  to  be  settled  on  husband  and 
wife  and  the  heirs  of  thei^  iHKljes, 
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and  if  not  laid  out  in  land  daring 
their  joint  lives,  and  the  wife  should 
die  first,  that  the  money  should  go  to 
her  brother  and  sister  ;  the  wife  dies 
first,  leaving  issue,  and  the  monej  is 

.  not  laid  out  in  a  purchase ;  yet  the 
issue,  and  not  the  wife's  brother  and 
sister,  shall  have  it,  equity  supplying 
the  words,  if  the  wife  die  without 
issue.  I.  234 

Where  there  is  a  power  to  charge  lands 
with  younger  children's  portions  liv- 
ing at  the  father's  death,  a  post- 
humous child  is  within  the  power. 

I.  245 

By  the  devise  of  all  one's  goods  a  bond 
will  pass.  I.  267 

One  being  on  ship-board  and  entitled  to 
part  of  a  considerable  leasehold  estate 
by  the  death  of  his  mother,  which  he 
did  not  know  of,  makes  his  will  at 
sea,  devising  to  his  mother  (if  living) 
his  rings,  and  makes  A,  his  executor, 
to  whom  he  devises  his  red  box,  and 
all  things  not  before  bequeathed; 
these  general  words  shall  not  pass 
what  the  testator  did  not  know  he 
had  a  right  to,  but  shall  be  restrained 
to  things  ejusdem  generis.        I.  302 

One  devises  the  surplus  of  his  personal 
estate  to  his  relations ;  only  such  shall 
take  as  would  be  entitled  within  the 
statute  of  distribution.  I.  327 

A  devise  to  one's  poor  relations,  how 
construed.  ibid. 

Scd  qucpre. 

If  one  devises  the  surplus  of  his  estate 
to  his  children  and  grandchildren 
living  at  his  death,  a  grandchild  en 
ventre  sa  mere  at  the  testator's  death 
shall  take;  secus,  had  the  devise 
been  to  his  children  and  grandchild- 
ren. I.  342 

A  bequest  of  household  goods  extends 
to  all  household  goods  purchased  after 
the  making  of  the  will,  and  that  are 
in  the  house  at  the  testator's  death, 
as  also  to  plate  in  common  use  in  a 
family.  I.  424,  575,  598 

Where  a  will  was  wrote  blindly  and 
hardly  legible,  and  the  legacies  in 
figures,  the  court  referred  it  to  a 
master  to  examine  what  those  lega- 
cies were,  and  the  master  to  be  as- 
sisted by  such  as  understood  the  art 


of  writing ;  also  where  the  legate^*} 
name  was  very  falsely  spelt,  referred 
to  a  master  to  see  who  was  inteaded. 

I.  «5 
A  provision  for  daughters  to  be  born  ex- 
tended to  daughters  then  bora. 

I.  4^ 
One  by  will  gives  5/.  per  annum  to  all 
and  every  the  hospitals,  and  it  wis 
proved  the  testator  lived  in  a  plice 
where  there  were  hospitals;  it  was 
taken  to  be  those  hospitals,  and  not 
to  extend  to  another  hospital  about  a 
mile  from  thence,  though  founded  by 
the  same  person.  ibid. 

Hospitals  and  spittals  the  same.  ibkL 
A  devise  was  of  a  trust  to  all  the  testa- 
tor's daughters  or  their  children  li?- 
ing  at  the  testator's  son's  death ;  some 
of  the  daughters  were  living  at  the 
son's  death,  and  had  children,  and 
other  of  the  daughters  were  dead, 
leaving  children,  decreed  that  all  the 
children  as  well  of  the  living  as  of  the 
dead  daughters,  should  take,  the  word 
or  being  to  be  taken  for  and.  L  4M 
jt.  devises  his  library  of  books  now  in 
the  custody  of  B.^  and  afterwards 
buys  more  books,  which  he  places  in 
the  same  library ;  the  after  bought 
books  shall  pass.  L  697 

By  a  devise  of  a  house  cum  pertinenim^ 
only  the  garden  and  orchard  will  pass 
with  it :  but  by  the  devise  of  a  boose 
with  the  lands  appertaining  thereto, 
the  lands  occupied  therewith  shall 
pass.  I.  603 

Two  schools  in  one  town,  one  a  free, 
the  other  a  charity  school  for  boys 
and  girls;  A.  devises  500L  to  the 
charity  school ;  though  botli  be  charity 
schools,  yet  only  that  for  boys  and 
girls  shall  take.  I.  674 

See  Charity. 

One  makes  his  will  and  says^  as  to  such 
estate  as  God  hath  blessed  me  t:itk 
I  devise  in  manner  following:  aft^r 
which  he  gives  part  to  J,  S.  and  his 
heirs,  and  devises  the  rest  of  hise&tate 
to  his  wife  in  fee;  this  passes  a  trust- 
estate.  II.  188 
One  has  a  house  in  which  he  lives,  and 
household  goods,  he  has  also  a  house 
at  Gosport  near  Portsmouth^  for  in- 
valid seamen,  with  a  vast  number  of 
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lieds)  sheets,  and  household  stuff;  and 
by  marriage  articles  it  was  agreed  that 
his  wife  should  have  do  claim  on  his 
personal  estate,  except  his  household 
goods  J  and  household  stmfff;  this  ex- 
ception to  extend  onlj  to  the  goods 
which  he  had  in  the  house  in  which 
he  lived,  and  not  to  such  as  were  in 
the  hospital  made  use  of  by  the  go- 
vernment. II.  302 

One  devises  a  third  of  all  his  estate 
whatsoever  to  his  wife,  and  two-thirds 
of  all  his  real  and  personal  estate  to  his 
sou  J.  5.,  and  his  heirs  ;  the  wife  has 
but  an  estate  for  life  in  the  third  part 
of  the  real  estate,  the  word  estate 
being  intended  to  describe  the  thing 
only,  and  not  the  interest  in  the  thing; 
and  when  the  testator  intends  to  pass 
a  fee,  he  adds  the  word  heirs  to  the 
word  estate,  Ih  335 

Where  the  words  heirs  of  the  bodies  of 
the  husband  and  wife^  and  their  heirs ^ 
shall  be  construed  children,     II.  342 

One  bequeaths  to  her  grandchild  A. 
some  of  her  best  linen ;  this  void  for 
uncertainty ;  yet  the  court  recom- 
mended it  to  the  executor  to  give  some 
of  the  best  linen  to  the  legatee. 

II.  387 

A  bequest  of  such  of  the  best  lioea  as 
the  executor  should  think  fit,  or  as 
the  legatee  should  choose,  had  been 
good.  IL  388 

Plate  in  common  use  held  to  pass  by  the 
devise  of  household  goods,  notwith- 
standing any  parol  proof  that  it  was 
not  intended  to  pass.  II.  420 

One  seised  in  fee,  and  possessed  by  lease 
for  twenty-one  years  of  lands  in  />., 
devises  all  his  lands  whereof  he  is  seis- 
ed, possessed,  or  any  ways  interested 
in,  to  A.  for  life,  remainder  to  B,  in 
tail,  remainder  to  C»  for  life,  with 
power  to  make  a  jointure,  remainder 
to  trustees  to  preserve  contingent  re- 
mainders, &c.  decreed  the  leasehold 
should  pass  as  well  as  the  freehold. 

IL  456 

^.  devises  all  his  land  and  estate  in  D, 
to  J.  5.,  decreed  a  fee  passed,  these 
words  carrying  not  only  the  land,  but 
also  the  testator's  interest  therein. 

II.  523 

One  seised  of  lands  in  fee  in  A.  and 


possessed  of  a  term  for  years  in  B, 
devils  all  his  lands,  tenements,  and 
real  estate  in  A.  and  B.  to  •/.  S,  and 
his  heirs  ;  this  will  not  pass  the  term, 
especially  if  there  be  another  clause 
in  the  will  which  disposes  of  the  per- 
sonal estate.  II L  26 

A.  has  two  sons  0.  and  C,  and  on  the 
marriage  of  B.  A,  settles  part  of  his 
lands  on  B.  in  tail;  and  A>  being 
seised  in  fee  of  the  reversion  of  these 
lands,  and  of  other  lands  in  possession, 
devises  all  his  lands  and  heredita- 
ments, not  otherwise  by  him  settled 
or  disposed  of;  the  reversion  in  fee 
shall  pass.  III.  bQ 

One  devises  all  his  lands  in  A.^  B.,  and 
C,  and  elsewhere.  The  testator  has 
lands  in  A,y  B,^  and  C,  and  land?  of 
much  greater  value  in  another  county; 
the  lands  in  the  other  county  shall 
pass  by  the  word  elsewhere.   III.  61 

A  will  began,  ^'  As  to  all  my  worldly 
^^  estate,  my  debts  being  first  paid, 
^^  I  give,  &c."  the  real  estate  held 
liable  to  the  debts,  nothing.'being  de- 
vised till  the  debts  should  be-  paid. 

IIL  91,  359 

Devise  of  all  of  one's  household  goods 
and  other  goods,  plate,  &c.  to  A.j  the 
residue  of  my  personal  estate  to  B.y 
the  ready  money  and  bonds  do  not 
pass  by  the  word  goodsy  for  then  the 
bequest  of  the  residue  would  be  void. 

III.  112 

Devise  to  such  of  the  children  of  A.  as 
shall  be  living  at  his  death.  A.  has 
issue  B.  who  becoming  bankrupt,  gets 
his  certificate  allowed^  after  which 
A.  dies;  this  contingent  interest  in 
the  bankrupt  is  assignable  by  the 

,  commissioners,  the  words  of  the 
13E/ts.  empowering  them  to  assign 
over  all  that  the  bankrupt  [^himself] 
might  depart  withal^  and  here  the 
bankrupt  might  have  released  this 
contingent  interest.  Besides,  the  la-» 
ter  statutes  concerning  bankrupts 
mention  the  word  possibility 

III.  133 

How  in  an  injunction  the  words  licebit 
autem  (for  the  defendant  in  equity) 
placitum  ad  communem  legem  pos* 
tulare,  et  ad  triationem  inde  procc^ 
dere^  etpro  defeciu  pkusUi  judicium 
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intrarey  are  to  be  underatood. 

III.  146 

See  also  the  note  sul^oinecL 

One  bj  will  devises  that  all  his  debts 
and  legacies  shall  be  paid  oat  of  his 
personal  estate,  and  if  that-  not  suffi- 
cient, then  that  his  executor  within 
twelve  months  ^fter  his  death  shall 
sell  or  mortgage  so  much  of  his  real 
estate  as  shall  suffice  for  that  purpose, 
and  (inter  aP)  gives  a  legacy  of 
1000/.  to  J.  S.J  who  dies  within  a 
year,  and  the  personal  estate  is  not 
sufficient ;  this  is  a  vested  legacy,  and 
shall  be  paid  to  the  executor  of  J.  S. 
the  legatee,  though  charged  upon 
land;  for  the  words  witkin  twelve 
months  denote  the  ultimate  time,  but 
the  executor  may  pay  it  sooner. 

III.  172 

Devise  to  A.  until  B.  shall  attain  forty 
years ;  B.  dies  before  forty ;  ^.'s 
estate  ceases.  Secusy  if  the  devise  to 
A.  be  made  a  fiind  to  pay  debts  or 
portions,  which  cannot  be  raised 
until  B.  shall  have  attained  his  age 
of  forty;  in  which  case  the  word  shail 
is  taken  for  should.  III.  176 

Devise  to  my  sou  A.  for  life,  remainder 
to  his  first  son  in  tail  male,  remainder 
to  his  second,  third,  fourth,  and  fifth 
son  successively,  without  saying  for 
what  estate,  or  any  words  tantamount; 
A.  has  two  sons,  the  former  of  whom 
dies  in  his  lifetime ;  the  second  son 
shall  have  an  estate-tail,  being  the  first 
ton  at  his  father's  death.      JIL  178 

One  makes  his  wife  his  sole  heiress 
and  executrix  of  all  his  real  and 
personal  estate,  to  sell  and  dispose 
thereof  at  her  pleasure  to  pay  his 
debts  and  legacies,  and  gives  his 
brother  (who  was  his  next  of  kin  and 
heir)  5/.,  the  wife  has  the  residue  to 
her  own  use,  and  not  as  a  trustee. 

III.  193 

Money  articled  to  be  laid  out  in  land, 
and  settled  on  the  husband  and  wife 
and  issue,  remainder  to  the  husband 
in  fee,  will,  in  case  there  is  no  issue, 
pass  by  the  husband's  devise  of  his 
real  estate,  though  the  money  was 
never  laid  out :  bat  this  must  be  un- 
derstood, provided  it  be  the  inten- 
tion of  the  party  that  it  should  pass 


as  rach ;   for  if  it  appears  to  haTe 
been  his  intention  to  pass  it  as  per- 
sonal estate,  by  describing  it  as  lo 
much  money  agreed  to  be  laid  out  io 
land,   it  will  then  pass  as  personal 
estate,  and  by  a  will  not  attested  bj 
■three  witnesses ;  so  that  this  seems  to 
depend  on  the  intention  of  the  ptrtj, 
without  whose  particular  interpositioa 
it  is,  primA  facie,  land,  and  will  be- 
long to  the  representative  of  the  ml 
esUte.  III.  m,2e3(N) 

Where  a  plea  Is  ordered  to  stand  for  m 
answer,  it  must  be  intended  a  saffi- 
cient  answer,  and  consequently  the 
plaintiff  cannot  except  to  it.  III.  230 
The  words,  ^^  /  devise  all  my  temporal 
<*  estate^^  the  same  as  ^^  1  devise  all 
^^  my  VDorldly  estate,^ and  pass  a  fee; 
and  this  is  the  plainer,  where  it  is 
afterwards  said,  all  the  rest  of  my 
real  estate,  the  word  rest  being  a 
term  of  relation.  III.  295 

If  I  devise  all  my  lands  and  heredita- 
ments in  Dale,  and  have  a  manor  in 
Dale;  the  manor,  as  it  is  an  here- 
ditament in  Dale,  will  pass :  but  if 
I  have  a  manor  in  Dale,  and  also 
land  there  which  is  not  parcel  of  the 
manor,  it  is  a  question  whether  the 
manor  will  pass  by  a  devise  of  all  my 
lands.  III.  322 

If  I  have  freehold  and  copyhold  lands 
in  Dale,  and  devise  all  my  lands  and 
hereditaments  in  Dale  to  pay  my 
debts ;  only  my  freehold  shall  pass, 
if  that  be  sufficient ;  secus,  if  I  ha?e 
surrendered  my  copyhold  to  the  use 
of  my  will.  ibid. 

One  by  will  gives  all  his  household 
goods  and  implements  of  household ; 
the  malt,  hops,  beer,  ale,  and  other 
victuals  in  the  house,  do  not  pass; 
but  the  clock,  if  not  fixed  to  the 
house  shall  pass  :  but  not  the  gnus  or 
pistols,  if  used  as  arms  in  riding  or 
shooting  game.  III.  354 

One  has  no  land  in  A.,  but  has  tithes 
there,  and  devises  all  his  land  in  A*^ 
the  tithes,  as  they  are  issuing  out  of 
the  land  and  part  of  the  profits 
thereof,  shall  pass.  III.  386 

One  with  lemon  juice  takes  out  a  re- 
ceipt written  on  the  inside  of  a  bank 
note,    but    called    an   Indorsement; 
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teld  to  be  ruing  an  indorsement 
a  8  &g  ^.  3.  c^.  19.  tect.  36., 
to  be  felony  withont  clergy. 

III.  41  & 
•  be  a  proper  known  word  to  ex- 
a  thing  by,  so  deicription, 
;h  with  an  AngUtA^  shall  be 
ieot  III.  433  (N) 

)  meant  by  a  clerk  convict. 

III.  444 
t  caies,  and  under  what  drcnm- 
eg,  an  affirmative  law,  withont 
dve  words,  may  repeal  or  take 
the  force  of  a  former  law. 

III.  491 
I  Deviie,  Will. 

EXTENT. 

«  judgment  was  given  to  a 
it,  it  was  determined  he  coold 
xtend  the  land,  since  that  wonld 
him  an  interest  in  the  land,  con- 
to  the  express  words  of  11  &1S 
:.  e<9..  4.  HI.  46  (N) 

wife  has  a  judgment,  and  it  is 
[ded  npon  an  elegit,  the  husband 
assign  it  withont  a  consideration. 
a  judgment  be  given  in  trust  for 
w  sole,  who  marries,  and  by 
^nt  of  her  trustees  is  in  possession 
e  luid  extended,  the  husband 
issign  over  the  extended  interest; 
ly  the  same  reason,  if  the  feme 
decree  to  hold  and  enjoy  lands, 
a  debt  due  to  her  is  paid,  and 
t  in  possession  of  the  land  under 
decree,  and  marries ;  the  hns- 
may  assign  it  without  any  con- 
ation ;  for  it  is  in  natsre  of  an 
iL  III.  200 


ives  a  bond  to  her  intended  hus- 
,that  in  case  of  her  marriage  she 
unvey  her  lands  to  him  in  fee  I 
marry,  the  wife  dies  without 
,  and  then  the  husband  dies ; 
ond  though  extinguished  at  law, 
I  good  evidence  of  the  agreement 
uity,  and  the  heir  of  the  hns- 
shall  compel  a  specific  per- 
ince  against  the  heir  of  the  wife. 
II.  343 


One  having  a  nun  of  money  chained 
npon  land  secured  by  a  term  in  a 
third  person,  levies  a  fine  of  the  land; 
this  extinguishes  hit  right  to  th« 
charge ;  so  if  he  suffers  a  recovery. 
II.  006 

Where  lOOA  is  charged  upon  a  real 
estate,  which  estate  itself  comes  to  tbe 
person  entitled  to  the  money,  if  in 
fee,  the  charge  is  merged :  but  where 
the  100/.  charged  is  secured  by  k 
term  or  other  legal  estate  in  a  third 
person,  there  the  charge  is  not  merg- 
ed; nor  if  the  estate  which  comes  to 
the  person  entitled  to  the  money  be 
only  an  estate  tail.  U.  604 

j4.  is  a  copyholder  in  tail,  the  lord 
grants  the  freebidd  of  the  copyhold 
to  him  in  fee;  the  copyhold,  though 
Intailed,  is  extinguished.  III.  S 

Qucere  autem,  If  ^.  be  a  copyholderin 
tail,  remainder  to  B,  in  fee,  and  A, 
takes  a  grant  from  the  lord,  of  the 
freehold  to  him  and  his  heirs,  aud 
dies  withont  issue ;  is  not  B.  in  whom 
there  was  once  a  vested  remainder  in 
fee  of  the  premises,  entitled  to  the 
same?  III.  10  (N) 

Where  one  has  a  term  for  yearf  as  exe- 
cutor, and  afterwards  purchases  the 
inheritance,  without  having  assigned 
the  term ;  the  term  is  not  hereby 
merged,  lest  it  should  occasion  a  de- 
VMtaoit.  III.  339  (N) 


P. 

FACTORS. 

If  I  send  goods  to  a  factor  to  dispose  of 
for  my  use,  and  he  becomes  a  bank- 
rupt, these  goods  are  not  liable  to  the 
debts  of  such  banknipt.        III.  185 

A  trader  in  London  having  money  of 
J.  S.  (who  resided  in  Holland,)  in 
his  hands,  bought  South  Sea  Stock, 
as  factor  for  J.  S.,  and  took  the  stock 
in  his  own  name,  but  entered  it  in  his 
account  book,  as  bonght  for  J.  S., 
after  which  the  trader  became  a  bank- 
mpt;  this  tmst  stock  not  liable  to 
the  bankruptcy.  I[LI87(N) 
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Brokers  or  factora  who  act  for  their 
principals,  not  liable  in  their  own 
capacities.  III.  2-79 

FATHER  AND  CHILD. 

Father  buys  an  estate  in  the  name  of  his 
younger  son  and  of  a  tru«tee;  this 
shall  be  taken  as  an  advancement ; 
so  though  a  reversion  be  settled  on 
the  younger  son  expectant  on  his  mo- 
ther's death.  I.  Ill 

A  parent  makes  a  purchase  In  his  child's 
Dame,  and  takes  the  profits  during 
the  infancy  of  such  child ;  this  will 
be  construed  to  have  been  done  as 
guardian  only ;  secus,  where  the  pa- 
rent continues  to  take  the  profits  after 
the  child's  coming  of  age ;  for  this 
may  be  construed  a  trust  for  the  pa- 
rent I.  Ill,  608 

The  father  covenants  to  settle  an  estate 
on  the  marriage  of  his  son,  who  pri- 
vately agrees  to  repay  so  much  out  of 
it  to  the  father;  the  son  being  in 
such  case  under  the  awe  of  his  parent, 
and  not  supposed  to  act  freely,  equity 
will  relieve  against  such  private  agree- 
ment. I.  121 

A  son  in  plentiful  circumstances  gives 
his  father  a  bond  to  pay  him  120/. 
annuity  for  his  life ;  if  done  freely, 
and  without  coercion,  good ;  and 
what  words  or  circumstances  will  not 
be  construed  a  coercion.  I.  607 

If  a  father  in  low  circumstances  endea- 
vours to  marry  his  own  child  to  one 
who  has  an  estate  not  any  ways  pro- 
portionable, the  Court  of  Chancery 
will  interpose.  I.  705 

A , father  or  mother  may  be  cousin  to 
their  son,  and  as  such  inherit  to  him 
notwithstanding  the  relation  of  father, 
&c.  II.  613 

A  father  intrusts  his  heir  apparent,  then 
an  infant,  to  the  care  of  a  servant. 
The  heir  comes  of  age ;  the  servant 
takes  a  bond  from  the  heir,  which 
bond  Is  secreted  from  the  father,  and 
the  heir  has  not  wherewithal  to  pay 
the  bond ;  equity  will  set  the  bond 
aside,  as  obtained  by  fraud,  and  a 
breach  of  trust.  IH.  129 

The  guardianship  of  a  child  does  by  the 
law  of  nature  belong  to  the  father, 
who  is  at  liberty,  in  a  peaceable  man- 


ner, to  take  him  wherever  be  findf 
him.  111.154,165 

The  father  is  the  proper  judge  of  what 
is  a  fit  provision  for  his  child,  for 
which  reason  the  Court  of  Chancery 
will  supply  the  want  of  a  surrender 
of  a  eop^old  devised  by  a  lather  to 
his  childy  notwithstanding  he  has 
otherwise  provided  for  him. 

III.  284,285 

FEE-FARM  RENT. 
See  titles  Distress,  Rent. 

FEE-SIMPLE  AND  FEE  TAIL. 
See  Estate. 

FELONY. 

Where  the  husband  was  attainted  of  fe- 
lony, and  pardoned  on  condition  of 
transportation ;  and  afterwards  the 
wife  became  entitled  to  some  personal 
estate  as  orphan  >  to  a  freeman  of 
London  ;  this  personal  estate  was  de- 
creed to  belong  to  the  wife  as  to  a 
feme  sole.  III.  37 

A  bill  in  equity  lies  not  to  compel  the 
performance  of  an  agreement  to  pay 
money  in  consideration  of  having 
stifled  a  prosecution  of  felony. 

IlL  27^ 

One  with  lemon  juice  takes  out  a  re- 
ceipt written  on  the  inside  of  a  bank- 
note, but  called  an  indorsement; 
this  held  to  be  rasing  an  indorse- 
ment within  8  &  9  fF.  3.  cap.  19. 
sect.  SC.  and  to  be  felony  without 
benefit  of  clergy.  III.  419 

One  convicted  of  felony  within  benefit 
of  clergy,  and  sentenced  to  be  trans- 
ported for  seven  years,  continues  a 
felon,  till  actual  transportation  and 
service,  pursuant  to  the  sentence; 
and  if  a  stranger  assist  such  felon  coo- 
vict,  being  in  custody  under  sentence 
of  transportation,  to  escape  oat  of 
prison,  (provided  it  be  such  an  assist- 
ance as  in  law  amounts  to  a  receiving, 
harbouiing,  or  comforting  such  fe- 
lon;) the  person  assisting  is  accessary 
to  the  felony  after  the  fact :  but  then 
in  the  indictment  for  this  last  offeoce, 
it  must  be  charged,  that  the  offender 
had  notice  of  the  other  felony  or  con- 
viction. II L  43^ 
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Wiiere  the  indictment  has  not  well 
charged  a  felony,  nor  the  special 
Terdict  certainly  found  any  upon  the 
facts  therein  stated,  and  consequently 
it  is  uncertain  whether  the  prisoner 
be  guilty  of  any  felony  at  all,  or  only 
of  a  misdemeanor ;  or  where  in  such 
case  the  prisoner  demurs  to  the  in- 
dictment; in  all  these  cases  the  judg* 
ment  given  must  be  a  judgment  of 
acquittal :  but  this  will  be  no  bar  to 
another  indictment  constituting  a  dif* 
ferent  offence.  III.  499 

See  also  Outlawry. 

FEME  COVERT. 
See  Baron  and  Feme. 

FIERI  FACIAS. 

See  Execution. 

FINE. 

A  fine  cannot  be  levied  of  money  agreed 
to  be  laid  out  in  land  and  settled  in 
tail :  but  a  decree  can  bind  such  mo- 
ney equally  as  a  fine  could  the  land. 

I.  130 

Though  a  fine  le? led  by  lessee  for  years, 
or  at  will,  be  void,  yet  it  is  otherwise 
where  levied  by  one  having  a  defea- 
sible right,  and  such  lessee  joins  with 
them.  I.  520 

Husband  seised  in  right  of  his  wife  of  a 
Bhare  in  the  New  River  water;  the 
wife  cannot  be  barred  but  by  a  fine ; 
and  where  they  both  without  a  fine 
mortgage  such  share,  the  wife's  paying 
interest  after  the  husband's  death  will 
not  affirm  such  mortgage.         II.  127 

A  trust  estate  not  forfeited  by  a  fine. 

II.  146 

Vide  also  Trust. 

By  marriage  articles  money  is  agreed  to 
be  invested  in  a  purchase,  and  settled 
on  A,  in  tail,  remainder  to  A.  in  fee. 
A*  has  neither  wife  nor  issue,  and 
might  by  a  fine  only  dispose  of  the 
lands  if  settled ;  yet  the  Lord  King 
would  not  order  the  money  to  be  paid 
io  A.;  a  fortiori  not,  if  there  had  been 
wife  or  issue.  Ill*  13 

But  this  is  contrary  to  the  opinion  of 
the  Lord  Macclesfield^  and  (as  it  is 
presumed)  to   the   present  practice. 

in.  14  (N) 


The  levying  a  fine  is  a  thing  of  time,  in 
regard  of  the  many  offices  through 
which  it  is  to  pass ;  and  the  writ  of 
covenant  is  to  be  under  the  great  seal ; 
by  which  means  the  tenant  in  tail 
may  be  prevented  from  levying  such 
fine,  though  ever  so  much  intended 
by  him.  IIL  14  (N) 

A.  and  B.  tenants  in  common  of  lands 
in  fee ;  A.  devised  his  moiety  in  fee ; 
after  which  A*  and  B,  made  partition 
by  deed  and  fine,  declaring  the  use  as 
to  one  moiety  in  severalty  to  A.  in  fee^ 
and  as  to  the  other  moiety  in  severalty 
to  B.  in  fee.  Certified  by  the  Judges 
of  B.  R.  with  whom  the  Lord  Chan- 
cellor concurred,  that  the  will  of  A^ 
was  not  revoked  by  the  deed,  and 
fine  levied  in  pursuance  thereof. 

JIL  169,  170  (N) 

Where  the  husband  for  a  valuable  con« 
sideration  covenants  that  his  wife  shall 
join  with  him  in  a  fine ;  equity  will 
enforce  a  performance  of  such  cove- 
nant. III.  180 

Qucere  ctutem^  If  it  can  be  made  appear 
to  have  been  impossible  for  the  hus- 
band to  procure  the  concurrence  of 
his  wife,  (as  suppose  there  are  differ* 
enccs  between  them)  and  the  hnsbandF 
offers  to  return  all  the  money  with 
interest,  and  to  answer  all  the  da« 
mages,  whether  in  such  a  case  equity 
would  not  discharge  the  husband  from 
his  agreement  ?  III.  189  (N) 

A  fine  and  five  years  non-claim  held,  in 
favour  of  a  purchaser,  to  bar  a  trust 
term  though  the  cestui  que  trust  was 
an  infant.  III.  310  (N) 

Lands  are  devised  to  A.  and  B.,  and  to 
the  heirs  of  the  survivor,  in  trust  to 
sell;  though  the  inheritance  be  in 
abeyance,  yet  the  trustees  by  a  fine 
may  make  a  good  title  by  estoppel. 

III.  372 

Fine  sur  concesserunt* 

A  church  lease  for  three  lives  was  de- 
vised to  A.  for  life,  remainder  to  B. 
her  husband  for  life,  remainder  to  the 
first  and  every  other  son  of  B.  by  A. 
in  tail,  remainder  to  the  heirs  female 
of  B.  by  A,  in  tail,  remainder  to  the 
right  heirs  of  A.  B.  died,  where- 
upon his  son  C  (whom  he  had  by  AJ) 
brought  his  bill,  praying,  that  the 
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leasehold  premises  (some  of  the  lives 
wherebj  the  same  were  held  being 
dropped)  might  be  renewed  and  settled 
on  A.  for  life,  remainder  to  the  plain- 
tiff and  his  heirs ;  the  court  ordered 
that  a  fine  sur  concesserunt  should  be 
le?ied  by  ji.  and  C,  and  that  bj  a 
proper  conveyance  of  lease  and  release 
the  premises  should  be  conveyed  in 
trust  to  A.  for  life,  remainder  to  the 
plaintiff  C.  and  his  heirs.  III.  960  (N) 

Fine  relating  to  Copyhold.  See  Copt- 

HOLD. 

FLEET  PRISON. 

One  who  has  been  a  prisoner  in  NeW" 
gate  lor  debt,  but  afterwards  removed 
to  the  Fleety  is  excommunicated ;  the 
Court  of  Chancery  will  not  order  the 
cursitor  to  make  out  the  writ  of  ex* 
eommunieaio  capiendo  to  the  warden 
of  the  Fleet;  but  the  writ  may  be  di- 
rected to  the  sheriff,  who  may  return 
a  non  est  inventus ^  on  which  return 
the  court  of  B,  R.  may  grant  an  habeas 
corpus  to  bring  up  the  prisoner,  and 
thereon  charge  him  with  an  exconi'^ 
municato  capiendo.  III.  55 

The  Court  of  Chancery  sends  attach- 
ments to  the  warden  of  the  Fleet, 

ibid. 

FORECLOSURE. 

See  Mortgage. 

FOREIGN  COUNTRY. 

An  uninhabited  country  newly  found 
out  and  inhabited  by  the  English^  to 
be  governed  by  the  laws  of  England, 

II.  75 

A  conquered  country  to  be  governed  by 
such  laws  as  the  conqueror  will  im- 
pose ;  but  until  the  conqueror  gives 
them  new  laws,  they  are  to  be  go- 
verned by  their  own  laws,  unless 
where  these  last  are  contrary  to  the 
laws  of  God,  or  totally  silent      ibid. 


Holland^  &c  must  be  proved,  else 
the  court  cannot  take  notice  of  them. 

I.  431 

FOREIGN  PLEA. 

No  foreign  plea  to  be  admitted  after  a 
genial  imparlance:  I.  477 

FORFEITURE. 

Father  gives  his  scm  40L  upoa  oooditioo 
that  he  does  not  disturb  his  trustees; 
on  the  trustees  applying  fi>r  an  exeoo* 
tion  of  the  trust,  the  son  decreed 
either  to  join  in  a  sale  of  the  premiies, 
or  else  to   forfeit  his  40^  legacy. 

L  IM 

How  far  equity  will  assist  one  to  take 

advantage  of  a  forfeiture.  I.  35S 

A  trust  estate  not  forfeited  by  a  fioe. 

IL  IAS 
Baron  and  feme  defendants  to  a  biH 
The  feme  must  answer,  notwithstand- 
ing her  answer  cannot  be  read  s^aiast 
her  husband;  but  the  feaio  is  aot 
bound  to  answer  any  biH  t)ut  may 
subject  her  to  a  forfeiture,  tboogh 
her  husband  has  submitted  to  mswer. 

IIL  S38 

A  defendant  not  bound  to  answer  what 

tends  to  accuse  him  of  maintenance^ 

or  of  buying  pretensed  rights  widiia 

the  statute  of  32  H.  8.  cup.  9.  sect.%. 

lU.  375 

FORGERY. 

One  transfers  South'Sea  stock  by  a 
forged  letter  of  attorney ;  the  transfer 
adjudged  void,  and  the  right  owner 
not  hurt,  and  the  dividends  reeeiwl 
under  this  forged  letter  of  attorney  to 
be  taken  back  from  the  assignee  aad 
il^ltored  to  the  right  owner.     IL  76 

FRAUD. 


FOREIGN  COURTS. 

See  Courts. 

FOREIGN  LAWS. 
Foreign  laws  and  customs,  as  of  France, 


Devisee  under  a  will  defectively  exe- 
cuted, represents  the  will  duly  exe- 
cuted and  for  a  small  sum  gains  a  re- 
lease from  the  heir  ;  release  set  a^de. 

I.  ^$9 

Where  there  is  either  suppressio  veri  or 
suggestio  falsij  it  is  good  reason  to 
set  aside  any  grant  or  release.      Und. 
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A  trill' of  land  mily  be  good  at  law,  as 
beiog  well  executed,  and  yet  set  aside 
in  equity,  as  tf  obtained  by  fraud. 

I.  388 

Where  an  executor  proves  a  will  of  a 
personal  estate  wherein  one  of  the  le- 
gacies i^  forged,  the  executor  has  no 
remedy  in  equity  for  this  fraud,  but 
ought  to  have  proved  the  will,  with  a 
special  reserration  as  to  that  legacy. 

I.  388 

Where  the  first  mortgagee  is  a  witness 
to  the  second  mortgage,  though  no 
actual  proof  of  his  having  known  the 
contents  thereof,  yet  since  it  will  be 
presumed  that  he  might  have  known 
the  same,  this  shall  postpone  him. 

I.  394 

One  makes  a  voluntary  settlement  on 
her  nephew,  keeping  the  deed  in  her 
custody,  and  in  the  said  settlement 
there  is  no  power  of  revocation ;  af- 
terwards the  father  of  the  nephew  by 
atealth  gets  an  attested  copy  of  the 
settlement,  and  then  the  aunt  having 
burnt  the  deed,  settles  the  premises  on 
another  nephew ;  the  first  nephew's 
bitt  to  establish  the  copy  of  the  first 
settlement,  dismissed  with  costs,  and 
on  the  second  nephew's  bill  the  at- 
tested copy  decreed  to  be  delivered 
op,  as  having  been  indirectly  gained. 

I.  577 

Of  two  voluntary  settlements,  if  the  first 
be  made  absolute  against  the  inten- 
tion of  the  party,  the  second  shall 
prevail.  I.  581 

On  a  bill  to  set  aside  a  decree  against  an 
infknt  for  fraud,  if  such  decree  be  not 
fraudulent,  though  in  every  respect 
not  so  equitable,  court  will  do  no- 
thing in  it*  I.  734 

Equity  will  assist  a  composition  of  a 
debt,  if  obtained  without  fraud,  and 
on  a  fair  representation.  I.  751 

On  suggestion  of  a  gross  fraud,  the  court 
will  ap6n  an  original  bill  overrule  a 
plea  of  a  decree,  and  a  rejport  made 
and  confirmed  thereon,  if  the  sugges- 
tion of  ffind  be  not  denied.      II.  73 

AH  frauds  are  cognizable  in  equity  as 
w^Urasatlaw.  II.  156,220 

A  conveyance  by  a  weak  man  for  a  small 
oonsideration  set  aside.  II.  203 

A  different  consideration  froxa  what  4^ 


expressed  in  the  deed  nbt  to  be  aver- 
red ;  and  though  the  consideration  of 
blood  be  a  good  one,  yet  that  not  to 
be  regarded,  if  money,  or  the  grant  of 
an  annuity,  be  expressed  in  the  deed  ; 
also  a  good  objection  that  the  grant 
is  to  two,  and  only  one  of  kin.  II.  204 

Evidence  of  fraud,  when  no  proof  that 
any  instructions  were  given  for  pre- 
paring the  deed  by  the  grantor,  or 
when  the  deed  was  not  read  to  him, 

II.  205 

There  is  a  diversity  betwixt  a  deed  and 
a  will  gained  from  a  weak  man,  and 
upon  a  misrepresentation ;  in  regard 
equity  will  set  aside  the  former,  but 
not  the  latter.  II.  270 

A  decree  gained  by  fraud  may  be  set 
aside  by  petition  only.         III.  Ill 

A  father  intrusts  his  heir  apparent,  then 
an  infant,  to  the  care  of  a  servant ; 
the  heir  comes  of  age ;  the  servant 
takes  a  bond  from  the  heir,  which 
bond  is  secreted  from  the  father,  and 
the  heir  has  not  wherewithal  to  pay 
the  bond ;  equity  will  set  aside  the 
bond  as  obtained  by  fraud,  and  a 
breach  of  trust  III.  129 

A  weak  man  gives  a  bond ;  if  it  be  at- 
tended with  no  fraud,  &c.  equity  will 
not  set  it  aside  merely  for  the  weak- 
ness of  the  obligor,  if  he  be  compos 
mentis.      •  III.  130 

The  having  been  in  drink  is  not  any 
reason  to  relieve  a  man  against  any 
deed  or  agreement  gained  from  him 
when  in  those  circumstances,  for  this 
were  to  encourage  drunkenness ;  sc' 
ctiSj  if  through  the  management  or 
contrivance  of  him  Who  gained  thcf 
deed,  &c.  the  party  from  whom  it 
was  gained  was  drawti  into  drink. 

III.  130  (N) 

A  bill  in  equity  lies  to  compel  the  per-' 
formance  of  an  agreement  to  stop  a 
prosecution  at  law  for  a  fraud.  IIJ.  270 

Fraud  cognizable  in  equity  as  well  as>at 
law.  ibid. 

The  first  mortgagee  permits  the  mort- 
gagor to  keep  the  title  deeds,  and  the 
mortgagor  shewing  a  hat  title,  nftort- 
gages  the  premises  to  a  second  mort- 
gagee, to  whom  he  delivers  the  deeds ; 
the  first  mortgagee  is  accessary  to  the 
dt  awing  in  of  the  second^  and  shall 
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not  compel  the  delivery  of  the  writ- 
ings from  him  without  paying  him  his 
mortgage  money.  III.  380,281 

A  bond  or  mortgage  is  good  evidence  of 
a  debt :  bat  in  case  fraud  appears,  the 
obligee,  &c.  ought  to  prove  actual 
payment.  III.  289 

A  subsequent  deliberate  act  confirming 
an  unreasonable  bargain,  when  the 
party  is  fully  informed  of  every  thing, 
and  under  no  fraud  nor  surprise,  shall 
make  the  bargain  good.         III.  294 

If  a  man  devises  lands  in  fee  to  B.  who 
dies  in  the  life  of  the  testator,  and  the 
testator's  heir  taking  it  that  the  heir 
of  B,  is  entitled,  for  a  trifling  consi- 
deration conveys  and  confirms  the 
estate  to  him ;  equity  will  relieve. 

III.  318 

jI,  by  his  interest  with  the  commission- 
ers of  excise,  gets  an  office  in  that 
branch  of  the  revenue  for  B.  who  in 
consideration  thereof  gives  a  bond  to 
A.  to  pay  him  10/.  per  annum  as  long 
as  B,  enjoys  the  place ;  equity  will 
relieve  against  the  bond.       111.391 

See  also  Deeds,  Voluntary  ;  under- 
Aanrf Agreement;  catching  Bargain 
under  Title  Heir. 

Statute  of  Frauds.    See  Agreement 

parol. 

FREEHOLD. 

Things  fixed  thereto.  See  also  Matters 
controverted  betwixt  the  Heir  and 
Executor^  under  title  Heir,  Real 
Estate,  Personal  Estate. 

Hangings,  chimney-glasses,  or  pier- 
glasses,  are  matters  of  ornament  and 
furniture,  and  not  to  go  with  the 
house.  I.  94 

One  devises  lands  to  his  executors  for 
and  until  payment  of  his  debts,  and 
then  to  A.  for  life,  &c.  this  but  a 
chattel  interest  in  the  executors,  and 
the  freehold  well  vests  in  A.     I.  509 

A  trustee  or  executor  cannot  change  the 
nature  of  the  trust  estate,  by  turning 
a  lease  for  years  into  a  freehold. 

III.  100 

Though  a  freehold  be  not  distributable 
in  Uie  spiritual  court,  it  is  in  equity. 

III.  102 


Where  a  man  makes  his  will,  and  iiie^ 
wards  purchases  a  freehold,  such  es- 
tate cannot  pass  by  the  will  made  bj 
the  purchase,  without  a  new  publica- 
tion. III.  170,171 

At  common  law,  and  before  the  statute 
of  frauds,  if  a  man  had  granted  a  rent 
to  A.  his  executors  and  assigns,  dar- 
ing the  life  of  H.,  and  afterwards  the 
grantee  had  died,  leaving  an  executor, 
but  no  assignee,  the  executor  shoold 
not  have  had  the  rent,  in  regard  it 
being  a  freehold  the  same  could  not 
descend  to  an  executor.  III.  264  (N) 

Freehold^  Descendible.  See  Occvpaxt. 


G. 

GAVELKIND. 

All  lands  in  England  before  the  oon- 
qnest  were  in  nature  of  gavelkind,  ind 
after  the  introduction  of  tenures  bj 
knight's  service,  yet  has  the  rifht  of 
representation  continued.  I.  &4 

As  if  one  of  the  sons  dies  in  the  life  of 
the  father,  leaving  a  daughter,  and 
afterwards  the  father  dies,  the  daugh- 
ter shall  have  her  father's  share.  1. 65 

All  lands  in  Kent  are  presumed  to  be 
gavelkind.  I.  475 

Where  lands  of  the  nature  of  gavelkind 
are  in  settlement,  the  unsettled  rever- 
sion continues  part  of  the  ok)  estate, 
and  shall  descend  in  gavelkind. 

III.  63 

GOODS, 

And  what  passes  by  the  Devise  therepfy 
see  Exposition  of  Words. 

GRANT. 

How,  and  in  what  respects  a  devise  of  a 
chattel  interest  differs  from  a  grant 
thereof.  I.  575 

One  seised  in  fee  of  an  hundred,  and  of 
lands  in  the  hundred,  grants  the  hun- 
dred ;  this  passes  only  the  franchise, 
and  not  the  lands  in  the  hundred. 

II.  400 

One  seised  in  fee  of  a  manor,  grants  * 


A  TABLE  OP  THE  t>RINCIPAL  MATTERS. 


581 


rent  out  of  it  to  a  charity  for  the  sop- 
port  of  several  poor  persons,  and  af- 
terwards grants  the  manor  in  fee  to 
•/•  S.J  the  nomination  of  the  poor  per- 
sons belongs  to  the  heir  of  the  grantor, 
and  does  not  pass  with  the  manor. 

III.  145 

Things  lying  in  grant,  as  an  advowson, 

seem  extendible  in  an  eligit.  III.  401 

GUARDIAN. 

Ad  executor  pays  a  legacy  given  to  a 
child,  to  the  father  as  guardian ;  this 
ill,  notwithstanding  the  testator  by 
parol  on  his  death-bed  had  directed 
it.  I.  285 

Guardians  appointed  by  will,  according 
to  12  Car.  2.  ce^.  24.  have  no  more 
power  than  guardians  in  socage,  and 
are  but  trustees,  on  whose  misbeha- 
viour, or  giving  occasion  for  suspi- 
cion, the  Court  of  Chancery  will  in- 
terpose. I.  703 

If  a  father  in  low  circumstances  endea- 
vours to  marry  his  own  child  to  one 
who  has  an.  estate  not  any  ways  pro- 
portionable, the  Court  of  Chancery 
will  interpose.  I.  705 

A  will  recommends  it  to  guardians  to 
act  with  the  advice  of  J.  S.  who  is 
afterwards  attainted ;  this  superin- 
tendency  devolves  upon  the  great  seal. 

I.  706 

Where  a  guardianship  is  devised  to 
three,  without  saying,  and  to  the  sur- 
vivors or  survivor  of  them,  yet  the 
survivor  shall  take.  II.  102 

A  guardianship  being  an  authority  cou- 
pled with  an  interest.     II.  108,  122 

The  punishment  inflicted  by  the  law  on 
such  as  married  a  ward  without  the 
consent  of  the  guardian.         II.  Ill 

On  this  court's  committing  the  custody 
of  an  infant  to  the  care  of  any  one, 
such  committee  enters  into  a  recog- 
nizance that  the  infant  shall  not  marry 
without  leave  of  the  court      II.  112 

Where  the  right  of  guardianship  is  in 
dispute,  the  court  will  upon  petition 
only,  without  bill  or  decree,  make 
orders  touching  the  determination 
thereof.  II.  118 

Though  an  infant  cannot  bring  a  bill  for 
an  account  against  his  guardian  until 
his  coming  of  age,  yet  a  third  person 


may,  even  during  the  minority  of  the 
infant.  II.  119 

Not  a  reasonable  maxim,  that  the  next 
of  kin  to  whom  the  land  may  descend 
shall  not  be  guardian  in  socage. 

II.  202 

Where  an  estate  in  mortgage  descends 
to  an  infant,  the  guardian  ought  not 
to  permit  the  interest  to  grow  in  ar- 
rear,  but  out  of  the  profits  of  the  es- 
tate to  keep  it  down.  II.  279 

One  of  the  guardians  of  an  infant  girl  of 
about  nine  years  old,  takes  her  from 
a  boarding  school  and  marries  her  to 
his  own  son  who  has  no  estate ;  the 
court  ordered  the  guardian  to  produce 
the  girl  in  court,  and  then  committed 
her  to  the  other  guardian,  ordering  an 
information  to  be  brought  against  the 
guardian  who  married  the  ward  to 
her  disparagement ;  but  held  this  to 
be  no  contempt,  the  ward  not  being 
under  the  immediate  care  of  the  court. 

II.  561 

Where  an  infant  is  defendant,  the  ser- 
vice of  the  subpwna  to  hear  judgment 
must  be  on  the  guardian,  not  on  the 
infant.  II.  643 

A  presbyterian  who  had  three  infant 
daughters  brought  up  that  way,  and 
had  three  brothers  presbyterians,  made 
his  will,  appointing  his  brothers,  and 
also  a  clergyman  of  the  church  of 
England^  guardians  to  his  three  in- 
fant daughters,  and  dies,  having  sent 
his  eldest  daughter  to  his  next  bro- 
ther. The  clergyman  gets  two  of  the 
daughters  into  his  custody,  and  places 
them  at  a  boarding-school,  where  they 
were  bred  according  to  the  church  of 
England^  and  brought  his  bill  to  have 
the  eldest  daughter  placed  out  with 
the  other  daughters.  The  three  bro« 
thers  that  were  presbyterians  brought 
their  bill  to  have  the  two  daughters 
delivered  to  them ;  the  court  declared 
no  proof  out  of  the  will  ought  to  be 
admitted  in  the  case  of  a  devise  of  a 
guardianship,  any  more  than  in  the 
case  of  a  devise  of  land.  III.  51 

A  guardian  cannot  alter  the  nature  of 
the  infant's  estate,  by  turning  the 
personal  into  a  real  estate,  ei  e  cottm 
verso.  III.  100 

One  through  a  great  age  being  deprived 
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of  hif  memory,  and  almost  become 
nan  compos,  was  admitted  to  answer 
by  his  guardian,  the  demand  in  qnes* 
tion  being  but  small.    III.  Ill  (N) 

The  marrying  an  infiuit  ward  of  the 
Court  of  Chancery  is  a  contempt, 
though  the  parties  concerned  in  such 
marriage  had  no  notice  that  the  in- 
fiuit  was  a  ward  of  the  court ;  all  acts 
of  the  court,  as  the  commitment  of  a 
wardship,  and  in  a  cause  depending, 
to  be  taken  notice  of  by  every  one  at 
his  peril.  III.  116,  117 

So  where  one  not  a  freeman  of  London 
married  a  city  orphan,  though  it  did 
not  appear  the  party  had  any  notice 
of  his  wife's  being  a  city  orphan,  yet 
he  was  held  punishable  by  the  court 
of  orphans.  III.  118  (N) 

The  guardianship  of  the  child  does  by 
the  law  of  nature  belong  to  the  fa- 
ther; and  the  right  thereto  cannot  be 
taken  from  him  by  any  other  person's 
giving  a  legacy  though  never  so  great, 
and  the  father  is  at  liberty  to  take 
iuch  child  wherever  he  can  meet 
with  him,  though  not  by  force. 

IIL  154,  155 

Qumre  is  concerning  the  proper  reme- 
dies for  the  recovery  of  a  ward,  such 
as  the  writ  of  ravishment  of  ward, 
homine  replegiandoy  and  habeas  cor- 
pus;  and  whether,  if  a  person  be 
brought  into  court  by  virtue  of  the 
latter,  and  declares  he  is  under  no 
force,  the  court  will  deliver  him  into 
the  custody  of  another.  III.  154  (N) 

Whether  the  writ  of  qjectione  custodice 
be  not  the  most  proper  method  where- 
by to  try  the  right  of  guardianship. 

ibid. 

An  infant's  answer  cannot  be  given  in 
efidence  against  him,  because  the 
guardian,  and  not  the  infant,  is  sworn 
to  such  answer.  III.  237 

Also  the  subpmna  to  hear  judgment  must 
be  served  on  the  guardian,  ibid.  (N) 

If  the  infant  plaintiff's  guardian  or  pro- 
chein  amy  neglects  to  put  in  a  re- 
plication to  a  defendant's  answer; 
Quanre,  Whether  such  answer  shall  be 
read  and  admitted  to  be  true,  though 
never  so  detrimental  to  the  infant's 
inheritance?  ibid. 

An  allowance  of  maintenance  to  a  guar- 


dian must  be  in  regard  to  what  the 
infant  then  had,  and  not  to  what  falls 
in  afterwards.  III.  368 

See  also  Infant,  Tbubtee. 


H. 

HABEAS  CORPUS. 
See  Writs. 

HEIR. 

Heir  and  Ancestor* 

Heir  not  always,  and  of  necessity,  to  be 
intended  a  word  of  limitation.   I.  69 

So  where  the  devise  was  to  the  hein 
male  of  J.  S.  begotten;  /.  5.  having 
a  son,  and  the  testator  taking  notice 
that  J.  S.  was  then  living  ;  this  is  a 
sufficient  description  of  the  testator's 
meaning,  and  the  won  allowed  to  take, 
though  strictly  speaking  he  was  not 
heir.  I.  239 

A  voluntary  conveyance  made  to  the 
brother  of  the  half  blood,  but  which 
was  defective  at  law,  made  good  bj  a 
court  of  equity  against  the  heir.  1. 60 

Though  where  there  is  not  that  conn* 
deration  of  blood,  a  voluntary  convey- 
ance of  a  copyhold,  or  other  estate, 
will  not  be  helped  in  eqaity  against 
the  heir.  I.  354 

One  seised  of  lands  in  fee  binds  himself 
and  his  heirs  in  a  bond,  and  having 
devised  his  lands  to  J.  S.  in  fee,  dies; 
in  a  bill  brought  by  the  obligee  to 
subject  the  lands  devised,  the  deTisor's 
heir  must  be  made  a  party.         I.  99 

In  a  devise  to  a  roan  and  his  heirs,  the 
word  heirs  is  used  only  to  measare 
out  the  quantity  of  estate  which  the 
devisee  is  to  take,  and  not  a3  a  word 
of  purchase ;  for  which  reason  if  the 
devisee  dies  in  tlie  life  of  the  devisor, 
his  heirs  shall  not  take.  L  397 

An  heir  at  law,  or  heir  male  to  the 
honour  of  the  family,  if  probable 
cause  to  contend  for  the  fiamily  estatCy 
sliall  not  pay  costs.  I.  481 

One  seised  in  fee  mortgages  to  A.^  and 

'  afterwards  binds  himself  and  his  heirs 
by  bond  to  A.  and  dies;  if  the  heir 
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conefl  to  redeen,  he  mast  paj  the 
bond-debt  as  well  as  the  mortgage  : 
but  if  the  heir  assigns  the  equity  of 
redemption  to  J.  5.,  he  shall  redeem 
upon  payment  of  the  mortgage  only. 

I.  775 

Devise  to  A,  for  life,  remainder  to  the 
right  heirs  of  /.  jS*.  (then  11? ing) ;  the 
fee-simple  descends  to  the  heir  at  law 
of  the  testator  until  the  contingency 
happens.  1.  516 

An  heir,  in  an  action  brought  against 
htm  by  a  bond-creditor,  is  sued  as  for 
his  own  debt  in  the  debet  and  detinet; 
and  before  the  statute  of  4  and  5  W. 
and  3/ .  cq:).  14.  on  his  having  aliened 
before  action  brought,  was  responsible 
IB  equity  for  the  value  of  the  land 
aliened.  1. 777 

One  seised  in  fee  devises  lands  to  his 
granddanghttr  for  life,  remainder  to 
his  right  heirs  male  for  ever,  and  dies, 
leaving  his  grandson  his  heir  at  law, 
and  a  deceased  brother's  son  his  next 
male  heir ;  the  devise  of  the  remain- 
der is  void.  II.  1 

One  seised  in  fee,  as  heir  of  the  mother's 
mother,  devises  the  land  to  trustees  in 
lee^  in  trust  to  pay  several  annuities, 
the  residue  to  go  to  the  testator's 
right  heirs  of  his  mother's  side  for 
ever;  the  heir  of  the  mother's  mo- 
ther's side  entitled  to  the  estate  and 
surplus  of  the  profits  after  the  annui- 
tiea  paid.  II.  135 

A  will  not  attested  as  the  statute  of 
frauds  requires  shall  not  pass  any  es- 
tate, of  which  the  heir,  as  heir,  would 
otherwise  have  had  the  benefit. 

II.  238 

Go  a  bill  brought  by  a  devisee  against 
an  heir  to  prove  the  will,  the  heir 
craas-examines  the  plaintiff's  wit- 
nesses, and  refuses  to  release  his  right, 
jet  the  heir  shall  have  his  costs  given 
him  on  motion  ;  otherwise  if  he  exa- 
mines witnesses  of  his  own.  II.  385 
A  younger  brother  beyond  sea  having 
contracted  to  buy  a  real  estate  of  his 
elder  brother,  makes  his  will,  charg- 
ing his  estate  with  great  legacies,  but 
hia  will  was  attested  only  by  two  wit- 
;  afterwards  the  testator  dies 
issue,  leaving  his  elder  brother 
•    I4s  executor  a^d  heir  i   the  heir  may 

VOIm  III. 


retain  out  of  the  assets  the  whole  pur- 
chase money  though  entitled  again  to 
the  land  as  heir.  II.  291 

A  provision  made  by  a  father  of  land 
for  an  heir  is  not  to  be  brought  into 
hotchpot.  II.  440 

A  father  or  mother  may  be  cousin  to  the 
son,  and  as  such  inherit  to  him,  not- 
withstanding the  relation  of  father, 
&c.  II.  613 

Though  the  law  will  not  allow  a  brother 
of  the  half  blood  to  be  heir,  but  pre- 
fers the  uncle,  yet  there  is  no  Mlid 
reason  for  it,  the  uncle  being  not  only 
more  remote,  but  having  only  half 
the  blood,  viz.  only  the  blood  of  the 
father.  II.  735 

One  binds  himself  and  his  heir  in  a  bond, 
and  mortgages  some  lands,  of  which 
he  is  seised  in  fee,  for  more  than  the 
value ;  the  heir  has  200/.  for  joining 
in  a  sale  of  the  premisses  ;  this  200/. 
held  not  to  be  assets.  III.  10 

One  has  two  sons  A.  and  B.,  and  three 
daughters,  and  devises  his  lands  to 
be  sold  for  payment  of  his  debts ;  and 
as  to  the  monies  arising  by  sale  after 
debts  paid,  he  gives  200/L  thereout 
to  his  eldest  son  A*  at  twenty-one, 
the  residue  to  his  four  younger  child- 
ren equally ;  A,  the  eldest  dies  be- 
fore twenty-one ;  this  200/.  shall  go 
to  the  heir  of  the  testator.       III.  io 

The  heir  the  unhrersal  representative  of 
his  ancestor,  and  not  to  be  disinhe- 
rited by  doubtful  words.        III.  61 

In  a  devise  of  lands  to  pay  debts,  if  the 
creditors  bring  a  bill  to  compel  a  sale, 
the  heir  is  generally  to  be  .made  a 
party ;  secus  in  the  case  of  a  trust 
created  by  deed  to  pay  debts.  III.  92 

If  a  copyhold  be  made  liable  to  pay 
debts,  and  the  charge  being  but 
equitable,  the  legal  estate  of  the 
copyhold  descends  to  the  heir,  in  a 
bill  brought  by  the  creditors  praying 
a  sale,  it  seems  necessary  to  make  the 
heir  a  party,  otherwise  ^  the  legal 
estate  of  the  copyhold  cannot  be  con- 
veyed to  a  purchaser ;  but  in  case  it 
appears  that  the  heir  at  law  has, 
since  the  testator's  death,  conveyed 
away  all  the  copyhold,  ^  then  the 
grantee  of  the  heir  being  capable  of 
conveying  to  the  purchaser^  it  may 
2i 
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not  be  necessary  to  make  the  heir  n 
party.  III.  97  (N) 

A  father  intmsts  his  heir  apparent,  then 
an  infiint,  to  the  care  of  a  servant. 
The  heir  comes  of  age :  the  servant 
takes  a  bond  from  the  heir,  which 
bond  is  secreted  from  the  father,  and 
the  heir  has  not  wherewithal  to  pay 
the  bond  ;  equity  will  set  aside  the 
bond  as  obtained  by  fraud.  III.  129 
Heirs,  when  of  age,  are  nnder  the  care 
of  equity,  and  then  want  it  most, 
the  law  taking  care  of  them  till  that 
time.  III.  131 

One  seized  in  fee  of  a  manor,  grants  a 
rent  in  fee  out  of  it,  as  a  charity,  for 
the  support  of  several  poor  persons, 
and  afterwards  grants  the  manor  to 
J.  S,  in  fee  ;  the  nomination  of  the 
poor  persons  does  not  go  with  the 
manor,  but  belongs  to  the  heir  of  the 
grantor.  III.  145 

Though  by  the  statute  of  frauds  an  es- 
tate to  a  man  and  his  heirs  for  three 
lives  is  made  liable  to  pay  debts,  yet 
it'is  only  such  debts  as  bind  the  heir. 

III.  166 
One  articles  to  buy  land,  and  the  title 
is  under  a  will  not  proved  in  equity 
against  the  heir ;  yet  in  some  cases 
equity  will  compel  the  purchaser  to 
accept  the  title.  III.  190 

Money  agreed  to  be  laid  out  in  land 
shall  be  taken  as  land,  and  go  to  the 
heir;  and  no  difference  where  the 
money  thus  agreed  to  be  laid  out  and 
settled,  is  deposited  in  the  hands  of 
trustees,  and  where  it  remains  in  the 
hands  of  the  covenantor.  III.  211 
One  devises  a  rent-cliarge  to  be  sold  to 
pay  legacies  amounting  to  800/.,  and 
if  the  rent-charge  should  sell  for 
1000/.  the  testator  gives  a  further 
legacy  of  200/.,  the  rent-charge  sells 
for  above  800/.  and  less  than  1000/., 
what  exceeds  the  800/.  shall  belong 
to  the  heir  as  a  resulting  trust. 

III.  252 
A  mortgagor  in  fee  died,  and  the  mort- 
gagee bought  in  the  mortgagor's 
wife's  right  of  dower  ;  decreed  that 
the  heir  of  the  mortgagor,  on  his 
bringing  a  bill  to  redeem,  should  have 
the  benefit  of  it.  ibid.(N) 

Where  the  heir  is  totally  disinherited. 


equity  will  not  supply  the  want  of  f 
surrender  of  a  copyhold  in  favour  of 
a  younger  child.  III.  S84,  283 

But  a  slight  equity  for  an  heir  to  say  he 
wants  the  deeds  and  writings,  unless 
he  claims  under  some  deed  of  intatl, 
concealed  from  him  by  the  defendant 

III.  S96 

In  a  bill  brought  by  a  mortgagee  to 
foreclose,  it  is  sufficient  to  make  the 
heir  only  of  the  mortgagor  a  (Mrtj. 

III.  333  (N) 

Although  there  be  no  covenant  or  bond 
in  a  mortgage,  yet  the  heir  of  a  inort- 
gagor  shall  compel  an  applicatioii  of 
the  personal  estate  in  exoneratioa  of 
his  land.  III.S58 

One  dies  indebted  by  bond^  and  seised 
in  fee  of  divers  lands,  part  of  which 
he  devises  to  J.  S.^  and  other  part  be 
permits  to  descend  to  his  heir;  the 
lands  descended  shall  in  the  first 
place  be  liable  to  pay  the  bood 
debts.  III.  367 

Queer e  autem^  Whether  if  the  testitor 
had  devised  any  part  to  the  heir,  the 
other  devisee  must  not  have  contri- 
buted pro  rata  ?  Hdd.  (N) 

In  the  case  of  lands  in  fee  desceoding 
on  an  infant,  the  parol  shall  demar  in 
equity  as  well  as  at  law.        III.  308 

An  heir  at  law  is  made  a  defendant,  aod 
insists  on  his  title  ;  he  shall  have  his 
costs  thougli  it  goes  against  him ;  bat 
if  an  heir  at  law  be  plaintiff,  and  mis- 
carries in  his  suit,  he  shall  not  hive 
costs  ;  but  on  his  suit  ap]>eariDg  to 
be   groundless,   he   shall    pay  cofts. 

III.  373 

See  also  Assets,  Executor,  Parties:, 
Resulting  Trust. 

Matters  controverted  bttucen  the  Heir 
and  Executor, 

Hane^ings,  chimney-glasses,  or  pier- 
glasses,  as  matters  of  ornament  lad 
furniture,  go  to  the  executors,  «id 
not  with  the  house.  I.  9^ 

Where  money  put  out  on  securities  was 
by  marriage  articles  assigned  io  trast 
to  be  invested  in  land  and  settled  on 
the  husband  for  life,  remainder  to  the 
wife  for  life,  remainder  to  the  first 
and  every  other  son  in  tail  male,  re- 
mainder to  the  daughters  in  tail,  re- 
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HAuoder  to  tlie  right  heirs  of  the 
hosbandy  and  the  huBband,  haying 
altered  tome  of  these  secarities,  and 

.  put  them  out  in  trust  for  himself  his 
execators  and  administrators,  devised 
his  real  estate  lu  the  county  and  city 
of  York  J  and  elsewhere  in  Great  Bri" 
tam^  to  J.  S.y  but  gave  his  personal 
estate  and  all  his  securities  for  monies 
to  his  wife)  whom  he  made  executrix, 
and  afterwards  died  without  issue; 

.  decreed  that  as  to  the  money  on  such 
securities  as  had  not  been  altered  by 
the  husband,  this  was  by  the  articles 
tamed  into  land,  and  should  descend 
to  the  heir  ;  but  that  with  respect  to 
the  securities  which  were  altered  by 
(  the  husband,  and  the  money  placed 
oat  in  trust  for  himself,  &c.  these 
should  pass  to  the  wife  as  personal 

.  esUte.  I.  172 

Ifossor  dies  on  Michaelmas^day  and  be- 

.  lore  sun-set,  the  heir  or  jointress,  not 
the   executor,  shall  have  the   rent. 

I.  177 

Bat  if  the  tenant  had  paid  the  rent  on 
the  day^  the  payment  had  been  good, 

^  rthoqgh  the  lessor  had  died  before 

.  SQD-set,  but  his  executors  to  account 
€»r  this  rent  to  the  jointress.    I.  180 

Qiugts  tamen^ 

One  settles  lands,  on  his  marriage,  on 
himself  and  wife,  and  issue  of  the 
Biarriage,and  conveys  bankers'  assign- 
ments which  are  but  personal  estate 
in  trust,  declaring  the  profit  thereof 
to  go  to  the  same  person  as  by  the 
settlement  would  be  entitled  to  the 
land ;  and  if  the  annuity  shall  be  re- 
deemed by  parliament,  the  money  to 
be  infested  in  land,  and  to  be  settled 
to  the  same  uses  ;  these  annuities  and 
bankers'  assignments,  after  the  wife's 
death,  shall  go  to  the  heir,  and  not  to 
the  executor.  L  205 

An  incumbent  of  a  church  purchases  the 

i .  inheritance  of  the  ad  vow  sou  and  dies ; 

hie  heir,  and  not  his  executor,  shall 

..  present*  I*  364 

Where  money  is  covenanted  to  be  laid 

oat  in  a  purchase  of  land  to  be  settled 

^  oi^'A*  in  fee;    on  ^.*s  dying  before 

the  money  is  laid  out,  his  heir,  and 

not  his  executor,  shall  have  it 

I.  483 


But  if  A.  himself  has  received  any  part 
of  the  money,  this  is  a  good  .pay- 
ment, and  shall  not  be  repaid  by  the 
executor  to  his  heir.  !•  483 

So  on  AJ'i  death,  his  heir  shall  recover 
the  remainder  of  the  money  not  re- 
ceived by  him.  Md. 

In  like  manner,  if  A.^9  heir  is  an  infant, 
and  the  remainder  of  the  money  is 
decreed  to  be  brought  into  court,  it 
shall  be  looked  upon  as  land.    I.  486 

J.  S.,  lessee  of  land  to  him  and  his  heirs 
for  three  lives,  assigns  over  the  whole 
estate,  reserving  a  rent  to  himself,  and 
his  executors,  and  dies ;  his  executor, 
and  not  his  heir,  shall  be  entitled  to 
the  rent.  I.  555 

See  more  under  Rent,  and  Personal 
Estate. 

Where,  although  by  a  voluntary  con- 
tract, money  is  agreed  to  be  laid  out 
in  land,  the  court  will  execute  such 
agreement   in    favour    of  the  heir. 

IL  171 

In  all  cases  where  it  is  a  mieasuring  east 
between  an  executor  and  ap  h^^  ]the 
latter  shall  in  equity  have  the  prefer- 
ence. II.  170 

One  articles  to  buy  lands,  and  dies ;  his 
executor  shall  pay  the  money,  but  his 
heir  shall  have  the  lands.        IL  63^ 

A,  covenants  for  himself  and  his  heirs, 
that  he  will  purchase  lands,  and  setUe 
the  same  on  himself  for  life,  remainder 
to  his  wife  for  life,  remainder  to  -his 
first,  &c.  son  in  tail,  remainder  to 
himself  in  fee :  equity  will  compel 
the  executor  to  lay  out  the  mpmey, 
though  the  heir  be  both  debtor  and 
creditor.  111.334 

Every  mortgage,  though  witheut  ^ny 
covenant  or  bond  to  pay  the.  moaey, 
implies  a  loan,  and  every  lean  implies 
a  debt ;  therefore  an  heif  at  a,  mort- 
gagor shall  compel  an  appllsatioil  of 
the  personal  estate  to  pay  off  a^  mort- 
gage, notwithstanding  there  )vas  no 
covenant,  &c.   from  the  mortgagor. 

III.  358 

Catching  Bargains, 

A  devisee  under  a  will  defectively. exe- 
cuted represents  the  will  as  duly  eo(e- 
cuted,  and  for  a  small  sum  gains  a  r^ 
2i  2 
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I^se  from  the  belr,  the  release  set 
tside.  1. 239 

A  son,  who  after  his  father's  death  is  a 
remainder-man  in  tail,  sells  his  re- 
mainder at  an  nnder-rate ;  the  court 
set  aside  the  conTeyance.  I.  310 

ji.  having  500/.  given  him  by  his  nncle, 
in  case  he  should  sunrive  the  testator's 
wife,  sells  it  for  100/.  to  be  paid  bj 
5L  per  oiifi.,  but  that  if  the  testator's 
wife  should  die  before  A.  and  the 
legacy  become  due,  in  such  case  the 
rest  of  the  money  to  be  paid  within  a 
year  then  next.  A*  does  surviye  the 
testator's  wife,  and  knows  the  legacy 
was  become  due  to  him,  and  being 
fully  apprised  of  the  whole  fact,  con- 
firms the  bargain ;  he  shall  be  bound 
thereby.  111.990 

Though  had  all  depended  on  the  first 
UHlgnment,  the  court  would  have  set 
it  aside,  as  being  an  unreasonable  ad- 
jutage made  of  a  necessitous  man. 

III.  294 
An  heir  of  about  twenty-seven  years  of 
age,  and  who  had  «  commission  in 
the  guards,  borrowed  500L  on  con- 
dition to  pay  1000/.  if  he  survived  his 
father  and  fiither-in-law  ;  but  if  he 
died  before  his  father  and  father-in- 
law,  then  the  lender  to  lose  the  500/. 
The  heir  survived  his  father  and 
father-in  law,  and  was  relieved, 
though  after  he  had  paid  the  money, 
it  being  for  fear  of  an  execution. 

in.  292  (N) 

Unreasonable  bargains  made  with   an 

heir  in  his  father^s  life-time  relieved 

against,  and  why.  III.  293 


HOKETIDE,  HOCDAY,  OR  HOC- 

TIDE. 

From  whence  derived,  and  what  it  sig- 
nifies. III.  17  (N) 

HOTCHPOT. 

If  the  mother  being  a  widow,  advances 
a  child,  and  dies  intestate,  leaving 
many  children,  the  child  advanced 
shall  not  bring  what  he  received  from 
his  mother  into  hotchpot.        II.  366 

j|.  devises  all  his  real  and  personal  es- 
tate to  his  executors  and  their  heirs, 
in  trust -to  sell  and  ^y  all  his  debts ; 


his  real  estate  being  only  equitable 
assets,  and  the  testator  leaving  debts 
by  bond  and  simple  contract,  if  the 
bond  creditors  are  paid  part  out  of 
the  personal  estate,  the  j  shall  bring 
it  back  again  into  hotchpot,  or  shall 
not  have  any  thing  oot  of  the  real 
estate.  II.  416 

Husband  by  marriage  settlement  secures 
a  portion  for  daughters  of  the  mar- 
riage in  default  of  issue  male;  there 
Is  one  daughter  only,  the  husband 
survives  that  wife,  smid  marrying 
again,  leaves  issue  by  the  second  wife, 
and  dies  intestate,  the  daoghterbytiie 
first  marriage  being  an  infimt,  and  her 
portlon  not  then  due ;  if  thedaaghter 
lives  till  the  portion  it  doe,  it  is  an 
advancement  pro  tanio^  and  nnst  bt 
brought  into  hotchpot  at  to  the  ether 
Issue.  II.  435 

Provision  for  a  child  by  the  will  of  the 
fiither  not.to  be  brought  into  hotch- 
ppt,  nor  a  provision  of  land  Im-  an 
heir.  II.  440 

One  settles  a  rent  out  of  landa  npon  a 
younger  child ;  this  it  an  advance- 
ment pro  tantoj  and  must  be  brought 
into  hotchpot.  II.  441 

An  annuity  settled  by  a  father  apoa  a 
child  to  commence  after  the  fiither's 
death,  is  an  advancement  pro  tantis 
and  must  be  brought  Into  hotchpot, 
as  must  a  contingent  provision,  irhen 
such  contingency  happens.  II.  44i 
The  rather  as  contingent  debts  are  with- 
in the  statute  of  distribution.  II.  449 
A  provision  made  for  a  child,  either  bj 
a  voluntary  settlement  or  for  a  ^ooA 
consideration,  is  an  advancement  pro 
tanto^  and  must  be' brought  intohotcb* 
pot.  II.  444 

So,  though  the  portion  be  not  paid,  jet 
if  secured  to  the  child  in  the  iather*i 
life-time,  although  not  payable  till 
after  the  father's  death.  II.  44S 

Maintenance  money  for  a  child  not  to  be 
taken  as  an  advancement.  II.  449 
A  father  advances  one  of  his  children  in 
part ;  the  child  dies,  after  which  the 
father  dies  intestate  ;  the  issue  of  the 
dead  child  claiming .  a  distribvtive 
share,  shall  bring  into  hotchpot  wbtt 
their  father  has  received.  II.  160 
See  also  J)i8TBiBUTiON9  Lonoon. 
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HOUSEHOLD  GOODS. 

IVkaipataei  by  the  Devise  ihereofy 
•ee  Exposition  op  Words. 

HUNDRED. 

In  an  action  against  the  hundred  for  a 
lobberr,  where  the  salt  mnst  be  com- 
menced withm  a  limited  time,  or  If 
the  time  be  so  far  elapsed,  as  that  the 
itstnte  of  limitations  would  be  a  bar, 
were  the  judgment  io  be  re? ersed,  the 
court,  after  a  writ  of  error,  brought 
to  rererse  the  judgment  for  want  of 
an  original,  wiU  gire  the  party  leave 
tirfle  one;  secui^  where  the  plaintiff 
*  may  begin  a  new  action.  I.  412 

Initnictions  ibr  an  original  against  an 
Imndred  for  a  robbery  were  brought 
to  the  cursitor  within  the  year,  but 
the  writ  passed  the  great  seal  after 
the  year,  though  tested  within  the 
yenfi  (onr.)  when  the  instructions  were 
bnngnt;  this  held  good,  being  war- 
noBled  1^  the  practice  of  the  cursitor's 
•flee.  1. 437 

Qw  seised  in  fiee  of  an  hundred^  and  of 

■  lands  in  the  hundred,  grants  tlie  hun- 
dred ;  this  passes  only  the  franchise, 
and  not  the  lands  m  the  hundred. 

II.  400 


I. 


IDIOT  AND  LUNATIC. 

Where  the  husband  was  a  lunatic,  the 
wife,  though  an  Irish  peeress,  com- 
mitted for  not  producing  him.  I.  701 

A  hinttic  is  never  io  be  looked  upon  as 
desperate.  II.  265 

No  objection  that  the  committee  of  the 
fanatic's  person  is  the  next  of  kin, 
and  wiU,  on  his  death,  come  in  for  a 
riiare  by  the  statute  of  distribution ; 
it  being  for  the  interest  of  the  next 
of  kin  to  prolong  the  lunatic's  life, 
whereby  the  personal  estate  will  be 
increased.  II.  544,  038 

Fafther  or  uncle  detises  the  custody  of 
a  huBatic  ton  or   nephew,  *  who  is 


above  tifenty-one^  this  is  void. 

IL  038 
The  court  will  not  grant,  the  custody  of 
the  lunatic's  person  to  the  next  heir ; 
but  the  being  entitled  to  a  ■share  of 
the  personal  estate  by  the  statute  of 
distribution  is  no  objection.  ibid* 
Inconyenient  to  grant  die  custody  of  the 
lunatic  to  two.  ibid. 

The  court  allowed  the  profits  of  the 
lunatic's  estate  to  the  committee  for 
the  maintenance  of  his  pennnu  The 
lunatic  dies,  his  admlniatfntor  brings 
a  bill  for  an  account  of  .these  profits ; 
the  committee  pleads  this  order  of 
court  of  the  aUowance  of  the  profits 
for  the  lunatic's  maintenance;  the 
plea  ordered  to  stand  for  an  answer ;  • 
but  the  court  declared  they  would  not 
relieve  without  gross  fraud.  III.  104 

No  appeal  lies  ttwa  an  order  or  decree 
of  the  Lord  Chanoellor  or  Lord 
Keeper,  toaching  idiots  or  lunatics, 
to  the  house  of  Lords,  but  only  to  the 
King  in  council.  III.  lOB 

The  King's  grant  of  a  lunatic's  estate 
without  account  is  void;  but  the 
King,  or  the  Lord  Chancellor,  may 
allow  such  a  yeariy  maintenance  to  a 
lunatic,  as  amounts  to  the  clear 
yeariy  value  of  the  lunatic's  estate. 

in.  110 

The  custody  of  a  lunatic  may  be  granted 
to  a  feme  covert,  though  she  be  not 
suijuriij  but  under  the  power  of  her 
husband.  HI.  Ill  (N) 

One  through  great  age  being  deprived 
of  his  memory,  and  become  almost 
nan  tempos  menUsj  was  admitted  to 
answer  by  his  guardian,  the  thing  in 
question  being  but  small ;  but  had  it 
been  considerable,  the  regular  way 
had  been  to  have  taken  out  a  com- 
mission of  lunacy^  and  have  gotten  a 
committee  assigned.  ibtd. 

A  weak  man  gives  a  bond ;  if  it  be  at- 
tended with  no  fraud  or  breach  of 
trust,  equity  will  not  set  aside  the' 
bond  only  for  the  weakness  of  the 
obligor^  if   he    be  compos    meskHs. 

III.  190 

No  such  thing  as  an  eqnitable  mm  eom- 
po#,  if  compos  at  law^i  s^tdL 

By  4  Geo.  3.  eon.  lO^  idiota  and  luna- 
tics, fcc,  or  their  conmitteeS)  by  the 
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diiectioB  of  the  Lord  Chancellor,  &c. 

jnaj  assign  over  their  trusts  or  mort- 
.    gages,  and  be  ordered  to  make  such 

conveyances  in  like  manner  as  tras- 

tees  or  mortgagees  of  sane  memory. 

IIL  389  (N) 
See  alio  Court  of  Chancery. 

JEW. 

In  the  courts  allowing  maintenance  out 
of  a  Jew's  estate  to  his  daughter 
turned  Protestant  by  virtue  of  1 
AntuB^  cap.  30.,  it  is  no  objection, 
that  the  daughter  is  above  forty  years 
of  age,  or  married,  or  that  the  Jew  is 
dead.  I.  524 

IMPEDIMENTS. 
See  Limitation. 

IMPLICATION. 

Where  the  words  of  a  devise  of  a  lease- 
liold  would,  were  it  in  the  case  of  a 
freehold,  make  an  estate-tail  only  by 
implication;  there  a  devise  over  of 
loch  leasehold  is  good ;  9 ecus ^  where 
such  words  would  make  an  express 
estate-tail.  IIL  259 

Estate  by  Implication. 

No  estate  raised  by  implication  in  a 
win  shall  destroy  an  express  estate  ; 
as  where  a  devise  was  to  A.  for  life, 
remainder  to  his  first  and  every  other 
son  in  tail  male,  and  for  want  of  issue 
male  of  A.  remainder  over ;  this  gave 
no  estate-tall  to  A.  by  implication. 

I.  54,  333 

Qumre  autem.  I.  605 

Secus  where  the  limitation  is  not  carried 
over  to  all  the  sons,  since  if  the  father 

.  were  not  to  have  an  estate-tail,  such 
son  as  is  not  mentioned  in  the  limita- 
tion would  be  excluded.  I.  59 

Ei  vide  1.  754 

Where  a  person  is  entrusted  to  convey 
a  fee,  he  must  consequently  and  by 
necessary  implication  be  supposed  to 
have  a  fee.  I*  171 

Devise  of  land  to  the  testator^s  second 
son  for  his  life,  he  or  his  he  irs  paying 
a  rent  thereout  to  the  eldest  son  for 


his  life,  and  after  the  death  i)f  the 
second  son  and  his  wife^  remainder  to 
the  first,  &c  son  of  the  second  m ; 
the  wife  of  the  second  son  had  ta  es- 
tate for  life  by  implication*      I.  473 

IMPRISONMENT. 
See  Prison. 

INCUMBRANCES. 

See  Securities. 

INDICTMENT. 

In  all  indictments  against  one  for  bein^ 
accessary  after  the  fact,  by  reoeiviof, 
harbouring,  &c.  a  felon,  it  is  neces^ 
sary  to  charge,  that  the  defendnt 
knew  the  principal  was  guilty,  or 
convicted  of  felony ;  and  this  omis- 
sion is  not  to  be  helped  by  the  ver- 
dict. IIL  493 

In  criminal  cases,  though  the  connty  be 
in  the  margin,  yet  the  place  where 
the  fact  is  supposed  to  be  done  most 
in  the  indictment  be  laid  «•  com^ 
proedicf;  secus  in  ci^il  cases.  III.  496 

Where  the  indictment  has  not  well 
charged  a  felony,  nor  the  special  nt^ 
diet  certainly  found  any  on  the  &cts 
therein  stated,  or  where  the  judgmeat 
is  arrested  for  defects  in  the  indict- 
ment :  this  will  be  no  bar  to  an  in- 
dictment charging  a  different  offeacc. 

III.  499 

INDORSEMENT. 

One  with  lemon  juice  takes  out  a  receipt 
written  on  the  inside  of  a  bank  note, 
but  called  an  indorsement ;  this  held 
to  be  rasing  an  indorsement,  withia - 
the  8th  and  9th  of  fV.  3.  09;.  19. 
sect.  36.  and  to  be  felony  without 
clergy.  III.  419 

INFANT. 

One  devises  1000/.  to  be  laid  out  in  a 
purchase  of  land  in  fee  for  the  benefit 
of^.,jB.,and  6\,  and  their  heirs,eqaaUj 
to  be  divided ;  A.  dies  leaving  an  in- 
fant heir ;  B.  and  C.  may  dect  to 
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have  their  share  of  the  money  paid 
them,  but  the  infant  cannot.  I.  389 
Where  a  decree  nisi  causa  is  had  against 
an  infant,  on  the  infant's  coming  of 
age,  and  before  the  decree  made  ab- 
solute, he  may  put  in  a  new  answer. 

I.  504 

Ooe  borrows  money  during  his  infancy, 
applying  it  to  the  buying  of  necessa- 
ries, and  afterwards  coming  to  age 
devises  his  lands  for  the  payment  of 
his  debts ;  these  debts  contracted 
during  infiuicy  are  within  the  trust. 

I.  558 

lofimt  borrows  money  and  applies  it  to- 
wards payment  of  his  debts  for  neces- 
saries; he  is  liable  to  pay  this  in 
equity,  though  not  at  law.         I.  559 

Ko  laches  io  be  imputed  to  an  infant. 

I.  718 

On  a  bill  brought  to  set  aside  a  decree 
against  an  infant  for  fraud,  if  the 
same  be  not  fraudulent,  though  in 
every  respect  not  so  equitable,  the 
conrt  will  not  set  it  aside.         I.  734 

Inftuit  aggrieved  by  a  decree,  not  bound 
to  stay  till  he  is  of  age,  but  may  as 
8oon  as  he  thinks  fit  bring  a  bill  of 
review,  re-hear,  or  bring  an  original 
bill,  and  allege  specially  the  errors  in 
the  former  decree.  I.  737 

Though  an  infant  cannot  bring  a  bill 
for  an  account  against  his  guardian 
until  his  coming  of  age,  yet  a  third 
person  may,  even  during  the  minority 
of  the  infant.  II.  119 

A  feme  infant  seised  in  fee,  on  marriage 
with  the  consent  of  her  guardians 
covenants  in  consideration  of  a  settle- 
ment to  convey  her  inheritance  to  her 
husband ;  if  this  is  done  in  considera- 
tion of  a  competent  settlenlent,  equity 
will  execute  the  agreement,  though 
no  action  would  lie  at  law  to  recover 
damages.  II.  244 

Where  an  estate  in  mortgage  descends 
to  an  infant,  the  guardian  ought  not 
to  permit  the  interest  to  grow  in  ar- 
rear,  but  out  of  the  profits  of  the  es- 
tate to  keep  it  down.  II.  279 

An  infant  by  prochein  amy  brings  a  bill 
and  never  stirs  in  it  after  he  comes  of 
age,  and  the  bill  is  dismissed ;  the  in* 
fi&nt  aind  prochein  amy  aire  both  liable 
to  pay  costs.  11.  297 


At  law  an  infant  is  liable  io  pay  costs  if 
the  judgment  be  against  him.  11.298 
Where  an  infant  in  his  bill,  by  mistake 
of  his  guardian,  submits  to  any  'thing 
which  will  be  prejudicial  to  him,  this 
will  not  be  binding,  but  he  will  be 
allowed  to  amend.  II.  387 

Upon  a  decree  against  an  infant  unless 
cause  within  six  months  after  he  comes 
to  age,  the  infant  may  answer,  make 
a  defence,  and  examine  witnesBes 
anew.  11.  401 

An  infant,  when  he  is  plaintiff,  is  as 
much  bound  and  as  little  privileged 
as  one  of  full  age.  II.  5^1 0 

The  court  will  not  on  motion  or  petition 
order  an  infant  trustee  to  convey,  un- 
less the  trust  appear  in  writing-:  but 
in  such  case  will  leave  the  cestui  que 
trust  to  get  a  decree  by  bilL  IL  549 

Where  an  infant  is  defendant,  the  service 
of  the  subpcena  to  hear  judgment  must 
be  on  the  guardian,  not  on  the  in- 
fant. II.  643 

Where  one  has  been  in  possessioii  of 
land  belonging  to  an  infant,  if  the  in- 
fant when  of  age  makes  out  his  tkle, 
he  shall  recover  the  profits  in  equity 
from  the  time  of  the  first  accruing  of 
his  title,  and  not  from  the  filing  of  his 
bill  only.  II.  645 

An  executor  in  trust  for  an  infant  can- 
not change  the  nature  of  the  trust 
estate  by  turning  money  into  land,  or 
e  converse.  III.  100 

Marrying  an  infant  ward  of  the  court 
is  a  contempt,  though  the  parties 
concerned  had  no  notice  that  the  in- 
fant was  a  ward  of  the  court. 

III.  116 

A  father  left  a  great  personal  estate  to 
two  infant  children,  and  made  his 
wife  executrix.  A  bill  was  brought 
in  the  infant's  name  by  a  relation,  as 
prochein  amy^  to  call  the  mother  to  an 
account ;  on  affidavit  of  several  other 
relations,  that  this  suit  in  the  infittit's 
name  was  out  of  pique,  and  not  for 
the  infant's  good,  the  court  referred 
it  to  a  master,  who  reporting  the 
matter  to  be  so,  the  suit  was  stayed, 

III.  140 

The  deed  of  an  infant  not  void  like  that 
of  a  feme  covert,  but  only  voldabTe. 

in.  208 
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An  infant's  answer  cannot  be  given  in - 
evidence  against  bim,  and  wh  j. 

III.  237 

Cii.  If  a  defendant  to  a  bill  brought  in 
the  name  of  an  infant  puts  in  an  an- 
swer, and  the  infant  does  not  reply 
thereto,  whether  the  answer  must  not 
be  taken  to  be  true  ?  ibid.  ( N  ) 

A.  tenant  for  life,  remainder  to  B. 
in  tail  as  to  one  moiety,  remainder 
to  C  an  infant  in  tail,  as  to  the 
Other  moiety,  remainder  over.  There 
IS  timber  on  the  premises  greatly  de-' 
caying;  on  a  bill  brought,  praying 
that  the  decaying  timber  may  be  cut 
down ;  as  the  infant  is  interested  in 
the  inheritance,  no  timber  allowed  to 
be  cut  down  without  the  approbation 
of  the  master ;  and  the  infant's  moiety 
of  the  money  to  be  put  out  for  his 
benefit  III.  267 

An  executor,  administrator,  or  trustee 
for  an  infant,  neglects  to  sue  within 
six  years  ;  the  statute  of  limitations 
Shan  bind  the  infant.  III.  309 

In  a  decree  of  foreclosure  against  an  in- 
fant, though  ttie  infant  has  six 
months  after  he  comes  of  age  to 
shew  cause,  &c.  yet  he  cannot  ravel 
into  the  account,  nor  even  redeem, 
but  only  shew  an  error  in  the  decree. 

III.  352 

On  lands  in  fee  descending  to  an  infant, 
the  parol  shall  demur  in  equity  as 
well  as  at  law.  III.  368 

An  allowance  of  maintenance  to  a  guar- 
dian must  be  in  respect  to  what  the 
infant  then  had,  and  not  to  what  falls 
in  afterwards.  ibid. 

The  statute  of  7  Annct,  cap.  10.  enabling 
infant  trustees  to  convey,  extends 
only  to  plain  and  express  trusts,  not 
to  such  as  are  implied  or  constructive 
only.  III.  387 

A.  owed  several  debts,  and  by  his  will 
devised  lands  in  fee  to  an  infant, 
charged  with  all  his  debts  and  lega- 
cies; the  infant  not  a  trustee  within 
the  above  mentioned  act,  as  to  so 
much  of  the  lands  as  may  suffice  for 
the  payment  of  the  debts  and  legacies. 

III.  389  (N) 

INFRANCHISEMENT. 

See  CopTUOLD. 


INHERITANCE. 
See  Descent. 

INJUNCTION. 

An  injunction  upon  an  attachment,  de* 
dimus^  or  upon  the  defendant's  pnj' 
ing  time  to  answer,  does  not  extend 
to  stay  proceeding!  in  the  spintnil 
court  without  special  order.      L  301 

Lessee  for  years  withont  waste,  renain- 
der  in  fee  to  a  bishop :  lessee  iajoiDed 
from  digging  the  ground  for  brick. 

I.  6«7 

See  Wastb. 

In  case  of  a  trust-estate  devised  to  be 
sold,  or  devised  to  J.  S-  if  the  will  be 
disputed  after  two  trials  in  its  favour, 
equity  will  grant  a  perpetual  iDJonc- 
tion.  I.  671 

So  after  several  trials  in  ejectment,  and 
verdicts  in  all  in  &voar  of  the  will, 
equity,  on  a  bill  of  peace,  wiH  grant 
a  perpetual  injunction.  I.  672 

A  perpetual  injunction  will  the  rather 
be  granted,  where  this  conrt  directs 
the  trial,  or  where  the  canse,  against 
which  the  verdicts  are  foond,  it 
odious  in  its  nature.  J.  673 

One  of  the  late  directors  of  the  South' 
sea  company  owes  money,  which  is 
recovered  against  him  at  law  ;  though 
all  his  estate  is  taken  from  him  by  the 
late  act,  yet  the  court  denied  ao  in- 
junction. I.  695 

Injunction  granted  to  stay  the  ringing  of 
a  bell,  in  consequence  of  an  as:Tee- 
ment  made  for  a  valuable  considera- 
tion. II.  ^8 

On  a  bill  brought  to  set  aside  a  will  of  a 
personal  estate  for  fraud,  the  coart 
will  deny  an  injunction.  II.  287 

Hazardous  to  grant  an  injunction  to  stay 
the  working  of  a  coal-mine.     II.  389 

The  plaintiff  gets  judgment  in  the  petty 
bag,  after  which  he  is  stopped  hj  an 
injunction.  The  year  and  day  pass; 
the  plaintiff,  though  hindered  by  the 
injunction,  cannot  yet  sue  out  execu- 
tion without  a  scire /ados*      III.  36 

How  the  words  in  an  injunction,  ^^  Li- 
^'  cebit  autem  (for  the  defendant  in 
^^  equity)  placitum  ad  cammunev^ 
^'  legem  postuiare^  et  ad  triaUonm 
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^^  mde  procedere^  ei  pro  defsdu  pla- 
^'  citi  judicium  (ntrarcj*  are  to  be 
UDdentood.  III.  146 

Whether  if,  after  service  of  an  injunc-  I 
tion,  the  defendant  at  law  puts  in  a 
fiiTolons  plea  to  an  action  of  debt  on 
a  bond,  the  plaintiff  having  demur- 
Ted  thereto,  and  gotten  it  made  a 
condlium^  may,  after  argument,  ob- 
tain judgment  ?  ibid,  (N  ) 

"Whether,  after  service  of  an  injunction 
npon  the  defendant  and  his  attorney, 
they  may  deliver  a  declaration  ? 

ibid. 

Affidavits  allowed  to  be  read  for  the  pa- 
tentee of  a  new  invention,  on  a  mo- 
•  tion  io  dissolve  the  injunction    on 
coming  in  of  the  answer.      III.  255 

^.  tenant  for  years,  remainder  to  B*  lor 
fife.  A.  is  doing  waste ;  B.  though 
he  cannot  bring  waste,  as  not  having 
the  inheritance,  yet  he  is  entitled  to 
-  an  injunction.  But  if  it  be  waste  of 
a  trivial  nature,  much  more  if  it  be 
meliorating  waste,  as  by  building, 
the  court  will  not  injoin ;  nor  if  the 
reversioner  or  remainder-man  in  fee 
be  not  made  a  party,  who  possibly 
may  approve  of  the  waste. 

IIL  ms  (N) 

After  a  plea  put  in,  there  can  be  no 
motion  for  an  injunction,  till  the 
plea  is  argued.  III.  396 

See  also  Contempt. 

INN  OF  COURT. 

A  bill  in  equity  will  not  lie  to  redeem 
a  mortgage  of  chambers  in  an  inn  of 
court,  but  the  plaintiff  must  apply  to 
the  bench,  or  to  the  judges  of  the  so- 
ciety ;  tecuty  if  on  application  to  the 
bench  they  refer  the  plaintiff  to  his 
remedy  in  equity.  II.  511 

INROLMENT. 

Where  the  court  permits  the  inrolling 
of  a  recognizance  after  the  time  elap- 
sed, it  always  takes  care  not  to  hurt 
an  intervening  purchaser.         I.  340 

If^  after  a  decree,  9l  caveat  be  entered  to 
atay  the  signing  an  inroHing,  it  stays 
the  signing  twenty-eight  days  after 
the  presenting  the  decree  to  the  chan- 
cellor to  be  inroUed,  and  notice  given 


by  the  chancelloi^s  secretary  to  the 
clerk  on  the  other  side.  I.  009 

If  a  decree  be  obtained  and  inroUed, 
there  is  then  no  remedy  but  by  biU 
of  review.  III.  371 

INSURANCE. 

A  merchant  having  a  doubtfttl-  account 
of  his  ship,  insures  It  without  ac- 
quainting the  insurers  what  daiiger 
she  was  in ;  this  held  to^be  a  fraudu- 
lent insurance,  and  the  court  relieved 
against  the  policy.  II.  170 

INTEREST  OF  MONEY. 

When  a  trust  is  raised  to  pay  debts, 
simple  contract  debts  shall  carry  In- 
terest. I.  229 

Interest  allowed  but  from  the  time  of  the 
master's  feport  confirmed,  where  the 
debt  is  not  before  liquidated.    I.  377 

Interest  allowed  for  a  ship  and  cargo 
wrongfully  taken  by  the  defetdant ; 
and  this  being  donein  the  Indttt'^ In^ 
dian  interest  allowed,  deducting  the 
charge  of  the  return.  I.  395 

Where  the  master's  report  of  th^  qaanium 
of  interest  due  on  a  mortgage  is  con- 
firmed, the  interest  from  that  time 
becomes  principal,  and  will  carry  in- 
terest. I.  453,  4S0,  653 

One  devises  his  personal  estate  to  his 
son,  and  if  he  die  under  age,  and 
without  issue,  then  that  It  shall  go 
over  to  the  testator's  brother;  the 
son  shall  have  the  produce  or  ibterest 
thereof,  and  only  the  capital  (in  case 
of  his  death  under  age,  and  without 
issue,)  shall  go  to  the  brother.  I.  500 

An  annuity  left  the  Widow  by  the  hus- 
band's will  decreed  to  cilrry  interest 
from  the  day  on  which  it  was  pay- 
able, and  not  only  from  the  subse- 
quent day  of  payment  after  the  ar- 
Ti^ar  incurred.  I.  543 

Mortgagor  reserving  %\xper  cent,  with 
a  proviso  to  take  five  if  paid  within 
three  months ;  on  a  great  arrear  in- 
curred, the  court  will  not  relieve; 
Bccuij  in  case  of  a  small  slip  of  time. 

I.  652 

Where  a  mortgagor  signs  an  account, 
^  whereby  so  much  is  admitted  to  bo 
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due  for  interest ;  this  will  not  oarrj 
interest,  unless  the  mortgagor  by  some 
letter  or  writing  under  his  hand  agrees 
to  make  it  principal.  I.  653 

Bja  marriage  settlement  and  will  15,000/. 
was  secured  for  a  daughter's  portion, 
pajable  at  eighteen  or  marriage,  the 
whole  charged  upon  an  estate  in  Ire^ 
land:  but  the  settlement  and  will  were 
made,  and  also  all  the  parties  liTed, 
in  England  ;  the  mone j  decreed  to 
be  paid  with  £ii|flitA  interest,  and 
without  deducting  the  charge  of  the 
return  from  Ireland.  h  696 

If  one  bj  will  charge  his  land  with  the 
payment  of  his  debts,  this  is  like  a 
mortgage  for  his  debts,  which  will 
make  simple  contract  debts  carry  in- 
terest II.  27 

Equity  apportions  interest  due  upon  a 
mortgage ;  fectff,  of  rent.        iL  176 

A  reversion  expectant  on  an  estate  for 
life  is  decreed  to  be  sold,  B.  is  con- 
firmed the  best  purchaser,  and  the 
order  made  absolute  the  IstofJiantiary, 
1724;  on  the  — —  day  oi  January^ 
1726,  B.  is  ordered  to  bring  his  money 
into  the  bank ;  the  life  drops ;  as  if 
the  life  had  dropped  the  next  day 
after  the  report  of  ^.'s  being  the  best 
purchaser  made  absolute,  the  purchase 
must  have  stood,  and  as  from  that 
time  the  life  was  wearing,  so  from 
that  time  the  purchaser  ought  to  pay 
interest.  II.  410 

Interest  recovered  for  a  legacy,  though 
after  a  receipt  given  in  full  for  the 
legacy,  and  the  principal  legacy  paid. 

III.  126 

Though  by  a  deed  51.  per  cent,  per  ann, 
was  directed  to  be  allowed,  yet  it  ap- 
pearing that  the  money  had  been 
placed  in  the  government  funds, 
which  yielded  but  41.  per  cent.^  the 
court  reduced  the  Interest  to  4/. 

III.  227 

Tenant  in  tail  of  mortgaged  lands  not 
bound  to  keep  down  the  interest,  as 
tenant  for  life  is,  not  even  though 
the  former  dies  during  his  infancy, 
and  consequently  before  it  was  in  his 
power  to  have  barred  the  remainder 
by  a  recovery.  III.  234,  235 

A  legficy  out  of  a  rent-charge  shall 
carry  interest.  III.  254 


In  a  poor  caase,  to  save  expense,  nd 
where  the  miutter  is  clear,  the  cotrt 
will  refer  it  to  the  register  instead  of 
a  master,  io  compute  the  interest  or 
arrears  of  rent.  III.  268 

See  also  Mobtoaob,  Legacy. 

INTERROGATORIES. 

See  Deposition,  Examination,  Wit- 
ness. 

JOINTENANTS  AND  TENANTS 
IN  COMMON. 

A  surrender  of  a  copyhold  to  the  use  of 
A.^  B.y  and  C,  and  their  hein, 
equally  to  be  divided  between  them 
and  their  heirs  respectively ;  this  h^ 
by  two  judges  in  J3.  A*  to  be  a  te- 
nancy in  common,  by  reason  of  the 
apparent  intention  of  the  surrendersr, 
contrary  to  the  opinion  of  HoUyCh 
who  thought  it  a  jointenancy.  1. 14 
The  words  equally  to  be  divided  did 
not  originally  make  a  tenancy  in  cod- 
mon  even  in  a  wilL  I.  21 

A.  by  will  devises  lands  in  trust,  tint 
the  profits  shall  be  equally  divided 
between  his  wife  and  daughter  (the 
heir  of  the  testator)  during  the  wife's 
life ;  by  the  opinion  of  all  the  judges 
of  C.  B.  the  mother  and  daughter  are 
tenants  in  common  lor  the  wife's  life. 

I.  34 

Devise  of  a  debt  to  two  share  and  share 
alike,  equally  to  be  divided  between 
them;  and  if  either  of  them  dies, 
then  to  the  survivors  and  survivor  of 
them ;  they  are  tenants  in  cosunoD, 
and  not  jointenants  ;  the  words  relat- 
ing to  the  survivorship  being  intended 
only  to  carry  over  the  share  of  him 
that  might  die  in  the  life  of  the  testa- 
tor, and  preserve  the  lapsing  thereof. 
Qucere  tamen.  I.  90 

A  devise  of  a  surplus  of  a  personal  estate 
to  four  equally,  share  and  share  alike; 
one  of  the  four  dies  in  the  life  of  the 
testator;  this  being  a  devise  in  com- 
mon, the  share  of  the  person  dying  is 
become  a  lapsed  legacy,  and  distri- 
butaMe  according  to  the  statute. 

I.  700 

A  guardianship  devised  to  three,  witbovt 
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isaying,  and  to  the  survhors  and  suT" 
vhor  of  them;  yet  the  surviror  shall 
have  it  II.  102 

A  devise  of  lands  to  Jt,  and  B*.,  and  the 
survivor  of  them  and  their  heirs, 
equallj  to  be  divided  betwixt  them 
share  and  share  alike;  A.  and  B,  are 
jointenants  for  their  lives,  and  have 
several  inheritances.  II.  280 

Devise  to  A.  and  B.^A,  dies  in  the  tes- 
tator's lifetime;  B.  shall  have  the 
whole.  II.  331 

Devise  of  a  residue  of  a  personal  estate 
to  three  is  a  joint  demise,  and  shall 

.   survire.  II.  347 

jf,  makes  two  executors  B,  and  C,  ap- 
pointing them  residuary  legatees,  0. 
dies;  the  whole  shall  surfive  to  C. 

II.  529 
One  devises  the  surplus  of  his  personal 

estate  to  his  four  executors ;  this  is 
a  joint  bequest,  and  on  the  death  of 
one  of  them,  shall  go  to  the  survivors, 
as  well  in  the  case  of  a  legacy,  as  of 
a  grant  HI*  115 

Five  persons  purchased  Weit  Thorock 
level  from  the  commissioners  of  sewers, 
and  the  purchase  was  to  them  as  join- 
tenants  in  fee  :  but  they  contributed 
rateably  to  the  purchase,  which  was 
with*  an  intent  to  drain  the  level,  af- 
ter which  several  of  them  died  ;  they 
were  held  to  be  tenants  in  common 
in  equity;  and  though  one  of  these 
five  undertakers  deserted  the  partner- 
ship for  thirty  years,  yet  he  was  let 
in  afterwards,  and  upon  what  terms. 

III.  158 

JOINT  AND  SEVERAL. 

It  A.  and  0.  are  bound  in  a  hoiid 
jointly  and  severally  to  J.  iS\,  he  mhj 
«1ect  to  sue  them  jointly  or  severally : 
but  if  he  sues  them  jointly,  he  cannot 
sue  them  severally,  for  the  pendency 
of  the  one  suit  may  be  pleaded  in 
abatement  of  the  other.  ill.  405 

But  if  two  joint  traders  owe  a  partner- 
ship debt,  and  one  of  the  partners 
gives  a  bond  as  a  collateral  security 
for  payment  of  this  debt ;  here  the 
joint  debt  may  be  sued  for  by  the 
partnership  creditor,  who  may  like- 
ivise  sue  the  bond  gifen  by  one  of 
the  traders.      '  111.408 


1108 

See  also  Bankrupts,  etmcernmg  then' 
joint  and  separate  Commmions* 

IRELAND. 

A  daughter's  portion  secured  on  an  es- 
tate in  Ireland  by  a  settlement  made 
in  England^  and  the  parties  living  in 
England  shall  be  paid  in  England 
without  deducting  the  charge  of  the 
return.  1. 690 

One  by  will  made  in  England  devisee 
an  annuity  in  hoist  for  his  wife  out  of 
lands  in  Ireland^  the  testator,  his 

.  wife,  and  the  trustees  residing  in 
England;  the  annuity  shall  be  paid 
in  England^  and  in  English  momej^ 
and  the  estate  bear  the  charge  of  the 
return.  II*  88 

So  if  one  in  England  gives  by  will  a  le- 
gacy out  of  lands  in  Ireland^  the  le- 
gacy shall  be  paid  in  England^  and  in 
English  money.  IL  S9 

The  Court  of  Chancery  in  England' 
may  grant  a  sequestration  against  the 
defendant  in  Ireland;  but  it  most  be 
after  a  sequestration  taken  out  here, 
and  nulla  bdna  returned.        II.  Ml 

I    r 

ISSUE. 

In  case  of  an  issue  out  of  chancery,  itis 
proper  to  move  that  court  for  costs 
for  not  going  on  to  trial,  or  to  move 
there  for  a  special  jury.  II.  68 

Where  the  wife  sues  the  husband  for  a 
specific  performance  of  her  mama^e 
articles,  it  is  no  bar  to  her  demand, 
that  she  has  eloped  with  an  adulterer,  • 
especially  if  this  be  not  by  the  hus- 
band put  in  issue  in  the  cause. 

III.  269 . 

JUDGE  AND  JURY. 

In  casQ  of  an  issue  out  of  chancery,  it  is 
proper  to  moTe  that  court  for  a  spe- 
cial jury.  II.  08 

Jury  proper  to  try  the  reasonableness  of 
a  fine  set  on  a  copyhold  estate. 

III.  157 

Where  the  husband  and  wife  part  vo- 
luntarily, and  a  child  is  bom  during 
such  separation,  the  child  will  be 
tegitimate,  unless  the  jury  find  the 
husband  had  no  access;         III*  V75 
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Where  a  title  depends  on  the  words  of 
a  will)  this  is  as  properly  determin- 
able in  equit J)  as  bj  a  jndge  and  jnrj 
ntnisiprius.  III.  290 

See  also  Verdict* 

JUDGMENT. 
See  SECunxTiii. 

Jlrresi  of  Judgment 

Where  a  special  Terdict  has  not  cer^ 
tainly  ibimd  any  lelooyapon  the  &cts 
therein  stated,  and  consequently  it 
is  nneertain  whether  the  prisoner  be 
guilty  of  any  felony  at  sit,  or  only 
of  a  misdemeanor ;  or  where  the  jary 
has  found  a  general  verdict,  that  the 

{msoner  is  guilty,  and  siierwards 
udgment  is  arrested  for  defects  in 
the  indictment,  in  these  cases  the 
judgment  given  must  be  judgment  of 
acquittal :  but  this  Will  be  no  bar  to 
another  indictment  constituting  a  dif- 
ferent offence.  III.  499 

JURISDICTION. 


KING. 
See  F&CROoATivs. 


Where  one  is  sued  in  in  inferior  court 
for  a  matter  out  of  the  jurisdiction, 
'  if  in  vacation  time,  a  prohibition  lies 
from  the  Court  of  CImncery,  on  af- 
fidavit that  the  matter  Is  out  of  the 
jurisdiction :  but  no  affidavit  is  ne- 
cessary where  on  the  &ce  of  the  de- 
claration the  matter  appears  to  be  out 
of  the  jurisdiction.  I.  470 

Byimpaiiing  generally  the  jurisdiction 
is  admitted,  and  no  foreign  plea  will 
be  received  afterwards.  I.  477 

The  Lord  Chancellor  or  Lord  Keeper 
has  jurisdiction  in  cases  of  idiocy  or 
lunacy,  not  as  Lord  Chancellor  or 
Lord  Keeper,  but  by  virtue  of  a  royal 
sign  manual ;  and  from  his  orders  or 
decrees  touching  these  matters,  no 
appeal  lies  to  the  house  of  Lords, 
but  only  to  the  King  in  council. 

III.  107,  108 

See  oho  the  note  thereto  tubjoined. 

See  also  Courts. 


L. 

LACHES. 

Tnistees  not  to  take  advantage  ol 
own  laches.  I.  S85 

No  laches  to  be  imputed  to  a  feme  co- 
vert or  infant.  I.  718 

A  trustee  forbearing  to  do  what  it  ma 
his  office  to  have  dooe^  shall  not  pre* 
judice  the  ceitui  que  trmU  IIL  815 

LAND-TAX. 
See  Taxes. 

LAPSE  OF  TIME. 

Lapse  of  time  relieved  agaiait  by  a  coart 
of  equity.  H.  67 

LEASES,  AND  COVENANTS 
THEREIN. 

Lessee  for  years,  though  fom  waite, 
cannot  pull  down  a  hoose^  or  tiees 
which  are  a  defence  or  ornament  to 
the  house.  L  52s 

Hard  that  lessee  for  years  without  waste 
should  enjoy  the  trees  or  materials  of 
the  house  when  he  pulls  them  down: 
the  intention  of  that  clause  only  baiog 
that  the  lessee  for  years  should  be  as 
dispunishable  as  before  the  statute  of 
Gloucester*  ibid, 

A  college  restrained  by  its  conatitntioa 
from  leasing,  except  for  twenty-one 
years,  and  at  a  rack-rent^  makes 
orders,  recommending  it  to  their  suc- 
cessors to  renew  at  less  than  their 
rack-rent ;  this  not  fovoured^  as  tend- 
ing to  a  breach  of  the  statates. 

1.  655 

Lessor  covenanted  to  renew  the  leaae  at 
the  request  of  the  lesMO  within  the 
term ;  lessee  did  not  request^  but  his 
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executors  do  within  the  tenn^  lessor 
is  compellable  to  renew.   *      IL  190 

Lessor  covenanted  to  renew  the  lease  at 
the  same  rent,  and  npon  the  same 
corenants,  as  in  the  original  lease. 
The  renewed  lease  shall  not  contain 
the  covenant  of  renewal.         II*  197 

A  devise,  that  if  ceitui  que  vie  of  a 
church  lease  which  the  testator  had, 
should  die,  the  testator's  executors 
should  purchase  the  premises  for  the 
life  of  X  8*j  the  testator's  kinsman : 
Inrt  if  such  purchase  could  not  be 
nade',  then  the  surplus  of  the  per- 
Sttoal  estate  to  go  to  another;  the 
)>urchase  was  made  accordinglj ;  jet 
J.  8.  held  (o  take  no  interest  by  tiiis 
wUL  IL  323 

A  lease  renewed  bra  guardian  for  an 
infantas  benefit  shall  follow  the  na- 
ture of  the  original  lease.      III.  101 

Lease  of  a  coal  mine  to  A.  reserving  a 
vent;  A*  the  lessee  declares  himself 
a  trustee  tor  five  several  persons,  to 
each  a  fifth.  The  five  partners  enter 
upon,  work,  and  take  the  profits  of 
the  mine,  which  afterwards  becomes 
unprofitable,  and  the  lessee  insolvent; 
the  ce$im  que  trusts  not  liable,  but 
lor  the  time  during  which  thej  took 
the  profits.  III.  402 

6e^  also  Estate  for  Life,  and  EstIte 
POR  Years. 

LEASE  AND  RELEASE. 

An  estate  for  three  lives  is  limited  to  A. 
and  the  heirs  of  his  body ;  A.  by  lease, 
or  bj  lease  and  release,  may  bar  the 
heirs  of  his  body  as  claiming  under 
him,  but  cannot  bj  any  act  bar  B, 
Quesre  tamen.  IIL  265 

LEGACY  AND  LEGATEE, 

A  ehiU  of  a  residuary  legatee  no  wit- 
ness to  prove  a  will  of  a  personal  es- 
tate. I.  10 

Where  a  legacy  is  given  to  a  maUt  his 
executors  and  administrators,  and  the 
legatee  dies  in  the  life-time  of  the 
testator,  the  executor  shall  not  have 
it ;  but  a  will  that  designs  to  prevent 
the  lapsing  of  a  legacy  by  the  death 
•f  :the  legatee  ought  to  be  specially 
penned*  I.  80 


Father  gives  his  son  40/.  on  condition 
that  he  does  not  disturb  his  trustees; 
on  the  trustees  applying  lor  an  exe- 
cution of  the  trust,  the  son  decreed  to 
join  m  the  execution  thereof,  or  else 
to  forfeit  his  legacy.  I.  136 

Legacy  given  upon  a  man's  dying  with- 
out issue,  to  be  paid  within  six  months 
after  his  death ;  the  man  dies  leaving 
issue,  which  issue  within  six  montlius 
after  died  without  issue ;  the  legacy 
not  due,  it  not  being  intended  to  arise 
upon  any  remoter  contingency  than 
that  of  a  man's  dying  without  issue 
living  at  his  death.  1. 1  OS 

Though  the  court,  (generally  speaking) 
marshab  assets  in  favour  of  a  legatee, 
as  well  as  of  a  simple-contract  credi- 
tor, yet  a  pecuniary  legatee. diall not 
be  allowed  to  come  in  npon  the  land, 
in  the  place  of  a  bond  creditor,  against 
the  devisee  of  such  land. 

I.  204,  679,  730 

Payment  to  the  fiither  by  an  executor 
of  a  legacy  given  to  a  child  held  iU, 
though  the  testator  by  parol  on  his 
death-bed  had  directed  it.        1. 285 

A  residuary  legatee,  where  there  was  a 
deficiency  of  assets,  on  the  particular 
circumstances  of  the  case,  peirmitted 
to  come  in  pari  passu  with  the  other 
legatees.  J.  305 

Devise  to  trustees  and  executors,  as  an 
encouragement  to  accept  of  the  trust, 
of  lOOL  a-piece,  12/.  (or  mourning 
and  a  ring,  and  lOLper  ann.  a-piece 
for  their  trouble ;  one  refuses,  yet  he 
shall  have  his  mourning  and  ring,  but 
not  the  100^  legacy^  nor  the  loLper 
annum  ;  both  which  in  such  case  shall 
not  go  to  the  acting  executors,  but  sink 
in  the  estate.  I.  334 

Pecuniary  legacies  are  given  by  the  wUl, 
and  afterwards  greater  legacies,  given 
to  the  same  persons  by  the.  codicil ; 
these  no  satisfaction  for  the  legacies 
by  the  will,  but  the  legatees  to  have 
both,  because  the  codicil  is  part  of 
the  will ;  ajbrtiari  if  the  legacies  |^j 
the  will  and  codicil  are  of  different 
natures.  1.421,42^,424 

One  gives  legacies  by  his  will,  sind  other 
legacies  by  his  codicil,  diarging  his 
land  with  the  legacies  in  the  will  only; 
on  the  personal  esiatbs  not  being  suf- 
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ficient  to  pay  all  the  legacies,  the  land 
shall  bear  the  charge  of  the  legacies 
by  the  will,  and  those  giyen  bj  the 
codicil  be  paid  oat  of  the  personal 
estate.  1. 422 

Where  the  real  estate  was  by  will  charg- 
ed with  the  payment  of  the  legacies 
above-mentioned^  this  was  held  not  to 
extend  to  the  legacies  in  the  codicil ; 
secusj  had  the  land  been  charged  with 
the  payment  of  legacies  generally. 

1.423 

A  legatee's  name  very  falsely  spelt,  re- 
ferred to  a  Master  to  see  who  was  in- 
tended. I.  425 

Where  the  will  was  wrote  blindly,  and 
hardly  legible,  and  the  legacies  in 
figures,  the  court  referred  it  to  a  mas- 
ter to  examine  what  those  legacies 
were,  and  io  be  assisted  by  such  as 
understood  the  art  of  writing,      ibid. 

One  devises  a  legacy  out  of  a  fund  which 
fails,  whether  and  in  what  cases  the 
legacy  shall  be  paid  out  of  the  per- 
sonal estate.  1. 778 

One  having  a  wife  and  three  daughters, 
devises  900/.  to  his  three  daughters 
equally  payable  at  their  respective 
ages  of  twenty-one  or  marriage,  and 
if  all  die  before  their  legacies  are  pay- 
able, then  the  whole  to  the  mother  ; 
if  two  of  the  daughters  die  before 
their  shares  become  due,  the  surviv- 
ing daughter  is  entitled  to  the  whole. 

II.  69 

If  a  creditor  by  bond,  or  other  creditor 
who  may  come  upon  the  land,  exhaust 
the  personal  estate,  a  legatee  shall 
stand  in  his  place  and  be  paid  out  of 
the  real  assets.  II.  81 

Legatee's  both  Christian  and  surname 
mistaken,  yet  the  legacy  good. 

IL  141 

One  by'  will  gives  several  legacies,  et 
inter  a/',  to  such  of  his  creditors  with 
whom  he  had  formerly  compounded 
their  debts ;  this  but  a  legacy,  and 
not  to  be  preferred  to  other  legacies. 

II.  296 

If  I  devise  100/.  io  A.<,  payable  at  his  age 
of  twenty-one,  A,  dies  before  twenty- 
one  ;  his  executors  shall  not  have  the 
legacy  until  such  time  as  A.  should 
have  come  to  twenty-one  if  he  had 
lived.  II.  336 


And  my  executor  shall  have  the  intoest 
in  the  mean  time.  II.  478 

But  if  I  give  a  legacy  to  A^  payable  at 
his  age  of  twenty-one,  and  if  he  dies 
before,  then  to  B.,  and  A*  dies  before 
twenty-one ;  £.  shall  have  the  legacy 
presently,  and  not  stay  till  such  time 
as  A»  should  have  come  to  twenty- 
one.  iML 

A.  by  will  devises  600/.  to  his  iofiuit 
grandson,  without  appointing  any 
time  for  payment,  with  proviso  if  he 
dies  before  twenty^one^  then  the  le- 
gacy to  go  over  to  B.,  the  grandson 
shall  have  the  interest  of  the  legacy 
during  his  infancy.  II.  ^ 

The  Court  of  Chancery  in  case  of  k^- 
cies  determines  according  to  the  rales 
of  the  common,  not  of  the  ci?il  law; 
as  where  I  devise  to  my  daughter 
1000/L  on  condition  that  she  many 
with  her.  mother's  consent,  with  a 
devise  over  in  case  she  does  not  au^ry 
with  such  consent;  if  the  daughter 
marries  without  her  mother's  consent 
a  court  of  equity  determioes  the  de- 
vise over  and  condition  to  be  good, 
though  the  civil  law  says  they  are  both 
void,  and  that  manlMgium  debet  €$$e 
liberum,  II*  ^31 

If  a  legacy  be  assented  to  by  the  execs- 
tor,  it  from  thenceforth  becoiMS  a 
legal  property.  Urid. 

One  gives  a  legacy  to  a  daughter  to  be 
paid  to  her  when  she  should  attain 
twenty-one,  or  be  married  with  the 
consent  of  his  executors,  proviso  that 
if  the  .daughter  marries  without  the 
consent  of  the  executors  the  legacy  to 
go  over ;  this  condition,  though  ^- 
neral,  must  yet  be  understood  if  she 
marry  under  twenty-one  without  such 
consent,  and  on  the  daughter's  coal- 
ing to  twenty-one,  the  court  will  de- 
cree her  the  legacy.  II.  647 

Where  a  legacy  is  devised  of  a  leasehold 
estate  to  A*  for  life,  remainder  to  B^ 
and  the  executor  assents  to  the  devise 
to  A.^  this  is  a  good  assent  to  the  de- 
vise over.  IIL:13 

A,  by  will  declares  his  intention  to  dis- 
pose of  his  hous4^ld  goods  by  his 
codicil,  and  devises  die  residue  of- his 
personal. estate  not  disposed  of^  nor 
:Teserved  to  be  disposed  of  by  I 


A  TABLE  OF  THE  PRINCIPAL  MATTERS. 


m 


f^odicil,  to  his  wife,  whom  he  made 
residnary  legatee.  Afterwards  the  tes- 
taitor  makes  a  codicil,  and  does  not 
dispose  of  the  household  goods  there- 
by ;  the  household  goods  shall  Aot  go 
to  the  residuary  legatee,  but  accord- 
ing to  the  statute  of  Distribution. 

III.  40 

Where  an  executor  has  an  express  le- 
gacy for  his  care  and  pains,  though 
the  next  of  kin  has  dso  an  express 
legacy,  yet  the  surplus  shall  go  ac- 
cording to  the  statute  of  Distribution ; 
especially  if  the  surplus  was  intended 
to  be  disposed  of.  III.  43 

A  distributory  share  by  the  statute  iti  in 
Bature  of  a  Tested  legacy  transmis- 
sible to  the  representatives  of  the 
party  entitled,  even  though  he  dies 
within  the  year.        III.  49,  50  (N) 

One  gives  a  legacy  of  200/.  a-piece  to 
his  children,  payable  at  twenty-one ; 
and  ifanyof  them  die  before  twenty- 
one,  then  the  legacy  given  to  him  so 
dying  to  go  over  to  the  surtiving 
children.  One  of  the  children  dies 
in  the  life  of  the  testator;  though  this 
legacy  lapses  as  to  the  legatee  dying 
under  twenty  one,  yet  it  is  well  given 
over  to  the  surviving  children. 

in.  113 

One  devises  the  surplus  of  his  personal 
ertate  to  his  four  executors ;  this  is  a 
joint  bequest,  and  on  the  death  of 
one  shall  go  to  the  survitors,  as  well 
in  the  case  of  a  legacy  as  of  a  grant. 

in.  115 

Interest  recovered  for  a  legacy,  though 
after  a  receipt  given  in  ftill  for  the 
legacy,  and  the  principal  legacy  paid. 

in.  126 

If  a  legacy  be  given  out  of  land  to  J.  S. 
payable  at  twenty-one,  and  J.  S*  dies 
before  twenty-one,  the  legacy  sinks. 
Seem  where  given  out  of  a  personal 
estate.  III.  138 

One  by  his  will  devises  that  all  his  debts 
and  legacies  shall  be  paid  by  his  exe- 
cutors out  of  his  personal  estate,  if 
that  shall  be  sufficient ;  but  if  not, 
then  that  his  executors  shall  zcithin 
twelve  monthe  after  his  death  mort- 
gage so  much  of  his  real  estate  as  shall 
anffiice  for  that  purpose,  and  inter  nV 
fgiiw  a  legacy  of  1000/.  io  J.  S.^  who 


dies  within  a  year,  and  the  personal 
estate  is  not  sufficient;  this  is  a  vested 
legacy,  and  shall  be  paid  to  the  exe- 
cutor of  the  legatee,  though  charged 
upon  land  ;  for  the  words  within 
twelve  monthe  denote  the  ultimate 
time ;  but  the  executors  may  pay  the 
legacy  sooner.  III.  172 

Husband  and  wife  sue  for  a  legacy  given 
to  the  wife ;  the  court  will  not  com- 
pel  the  payment  of  it,  unless  the  hbs- 
band  makes  some  settlement  on  the 
wife.  III.  202 

The  court  never  allows  an  executor  or 
trustee  for  his  time  and  trouble,  espe- 
cially where  there  is  an  express  legacy 
for  his  pains.  III.  249 

An  executor  in  trust  who  had  no  legacy, 
and  where  the  execution  of  the  trust 

^was  likely  to  be  attended  with  diffi- 
culty, at  first  refused,  but  afterwards 
agreed  with  the  residuary  legatees,  in 
consideration  of  100  guineas,  to  act 
in  the  executorship,  and  he  dying 
before  the  execution  of  the  trust  was 
completed,  his  executors  brought  i 
bill  to  be  allowed  these  100  guineas 
out  of  the  trust  money  in  their  hands ; 
but  the  court  disallowed  the  demand. 

III.  251,  252  (N) 

Legacy  given  out  of  a  rent-charge  shall 
carry  interest.  III.  254 

A.  having  500/.  given  "him  by  his  uncle, 
in  case  he  should  survive  the  testa- 
tor's wife,  sells  it  for  100/.  to  be  paid 
by  bl.per  annum;  but  that  if  the  tes- 
tator's wife  should  die  before  ^«,  and 
the  legacy  become  due,  in  such  case 
the  rest  of  the  money  to  be  paid  with- 
in a  year  then  next.  A.  does  survive 
the  testator's  wife,  and  knows  the  le- 
gacy was  become  due  to  him,  and 
being  fully  apprised  of  the  whole  fact, 
confirms  the  bargain ;  he  shall  be 
bound  thereby.  III.  2SK) 

No  necessity  for  making  the  residuary 
legatee  a  party.  III.  31 1  (N) 

On  a  devise  of  lands  to  pay  debts,  a 
legatee,  whether  specific  or  pecuni- 
ary, shall  be  paid  out  of  the  lands  if 
the  simple  contract  creditors  have  ex- 
hausted the  personal  estate.   III.  323 

One  possessed  of  a  term  for  1000  years, 
articles  to  purchase  the  inheritance, 
and  by  will  gives  3000/L  to  his  daugh- 
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:  ter,  makiiig  hii  mm  •xtcntor^joid'dies. 
The  son  assigns  the  term  in  trust  to 
attend  the  iBheritaDGe,  of  which  he 
takes  a  conTeyance  in  his  own  name. 
Afterwards  the  son  scknowledges  a 
judgment  to  ^.,  and  mortgages  the 
same  lands  to  J9.,  and  dies  insolvent ; 
^.  shall  first  be  paid  his  judgment ; 
then  B.  shall  be  paid  his  mortgage, 
and  then  the  daughter  (being  admi- 
nistratrix to  her  brother)  is  entitled 
to  her  legacy  of  3000^  in  preference 
to  the  simple  contract  creditors. 

IIL  3% 

Not  usual  for  the  Court  of  Chancery  to 
require  security  of  an  executor  for 
the  due  payment  of  legacies,  until  he 
has  been  guilty  of  some  misbehaviour. 

III.  330 

Neither  has  the  spiritual  court  a  power 
to  exact  security  of  an  executor  un- 
der pretence  that,  by  reason  of  the 
bad  circumstances  of  such  executor, 
the  legacies  are  in  danger  of  being 
lost  III.  337  (N) 

One  devised  the  sum  of  6000/.  South 
Sea  stock  to  J.  S*.,  and  the  testator  has 
but  5360/.,  no  more  than  the  5360/. 
shall  pass ;  and  the  rest  of  the  testa- 
tor's personal  estate  not  to  be  obliged 
to  make  it  up  6000/. :  but  it  might  be 
otherwise  if  the  testator  had  no  stock 
at  aU.  III.  384 

Donatio  causA  Mortis, 

One  by  will  disposes  of  his  personal  es- 
tate, and  afterwards  by  parol  gives 
100/.  bill  to  A.  to  deliver  over  to  his 
nephew,  if  the  testator  should  die  of 
that  sickness ;  such  gift  decreed  good. 

L404 

Husband  upon  his  death-bed  delivers  to 
his  wife  a  purse  of  100  guineas,  bid- 
ding her  apply  it  to  no  other  use  than 
her  own ;  this  is  a  good  legacy  to  the 
wife.  1. 441 

Not  necessary  to  prove  a  gift  which  takes 
effect  as  donaUo  causA  mortis  (though 
in  nature  of  a  legacy)  with  the  will, 
it  operating  as  a  declaration  of  trust 
on  the  executor.  ibid. 

Husband  on  his  death-bed  draws  a  bill 
on  his  g<4dsmith,  to  pay  to  his  wife 
100/.  for  mourning ;  this  a  good  ap- 
pointment. I.  442,  443 


In  every  doma^  cau^A  marUs  delifery 
must  be  made  by  the  par^,  or  by  ha 
order,  in  his  last  sickness ;  for  which 
reason  it  cannot  be  of  a  bond  or  chotc 
en  acii&ny  which  most  be  sued  in  the 
name  of  the  executor ;  Imt  it  may  be 
to  a  wife,  being  in  nature  of  a  le|^, 
but  need  not  be  proved  with  the  wffl. 

III.  357, 358 

Specific  Legacies* 

Money  ordered  by  wiD,  or  articled  to 
be  laid  out  in  land,  or  in  an  annoitj, 
to  be  looked  upon  in  equity  as  land, 
or  an  annuity,  and  as  a  specific  lega- 
cy ;  consequently,  on  a  deficiency  of 
assets  not  to  abate  in  proportion  with 
the  other  legacies.  I.  137 

Vide  auiem^  I.  539 

So  a  legacy  given  to  the  wife  in  odosi- 
deration  that  she  release  her  dower 
on  a  deficiency  of  assets,  shall  not 
abate  in  proportion.  1. 127 

Specific  legacy  not  to  be  broken  into  in 
order  to  make  good  a  pecuniary  oae; 
much  less  shall  pecuniary  legatees, 
on  a  deficiency  of  assets,  have  any 
remedy  for  their  legacies  against  t 
devisee  of  land ;  as  where  one  seised 
in  fee  owes  debts  by  bond,  and  de- 
vises land  to  his  heir  in  tail,  giviag 
several  legacies,  and  the  heir,  who  was 
also  executor,  with  the  personal  estate 
paid  off  the  bond  debts,  by  wbidi 
means  there  was  a  deficiency  of  assets 
to  pay  the  legacies  ;  the  legatees  were 
held  to  be  without  remedy ;  otherwise 
had  the  land  descended  to  such  heir 
in  fee.  I.  Wl,  678 

One  seised  in  fee  of  some  lands,  and  pos- 
sessed by  lease  for  years  of  otiier  lands 
devises  the  fee  to  A.  and  the  lease  to 
B.,  and  dies  indebted  by  bond  ;  both 
these  devises  being  specific,  shall  coo- 
tribute  equally  to  the  payment  of  the 
bond  debts.  1. 403 

Devise  of  a  rent-charge  out  of  a  tenn,  as 

*  much  a  specific  devise  as  of  tbe  term 
itself. .  ibid. 

Specific  legacies  on  a  deficiency  of  assets 
are  not  to  abate  in  proportion.  1.4^ 

A  legacy  of  1 500/.  to  be  laid  out  in  land 
though  to  be  taken  as  land,  yet  boot 
specific,  but  on  a  deficiency  of  assets 
shall  abate  in  proportioB.  I.  539 
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A  specific  legacy  is  what  vests  by  the 
consent  of  the  executor ;  and  as  in 
some  respects  it  lias  the  advantage,  so 
In  others  it  has  the  disadvantage,  of  a 
pecuniary  legacy.  I.  540 

Though  bona  paraphernalia  be  not  to 
he  allowed  to  the  widow  where  there 
are  not  assets  at  the  death  of  he/  hus- 
band, notwithstanding  contingent  as- 
sets afterwards  fall  in,  yet  under  such 
circumstances  she  shall  have  a  specific 
legacy.  II.  79 

One  possessed  of  a  term  devises  it  to  A., 
and  makes  B.  his  executor,  and  dies 
leaving  some  debts  ;  if  the  executor 
sells  the  term,  the  purchaser  shall  hold 
it  against  the  devisee ;  secus  if  sold 
at  an  under  value,  or  if  the  purchaser 
knew  that  there  were  no  debts,  or 
that  the  debts  were  or  could  be  paid 
without  breaking  in  upon  this  specific 
legacy.  II.  148 

If  one  owes  debts  by  bond,  and  devises 
his  lands  to  J.  S.  in  fee,  and  leaves  a 
specific  legacy,  and  dies,  and  the 
bond  creditor  comes  upon  the  specific 
legacy  for  payment  of  his  debt ;  the 
specific  legatee  shall  not  stand  in  the 
place  of  the  bond  creditor^  the  devisee 
of  the  land  being  as  much  a  specific 
devisee,  as  he  who  claims  the  specific 
legacy.  III.  3^ 

Specific  legacies,  as  in  some  respects 
they  have  the  advantage,  so  in  others 
they  have  the  disadvantage,  of  pecu- 
niary legacies.  III.  385 

See  also  Abatement^  and  Refunding  of 
Legacies. 

JLegacies  or  Portions j  vested^  lapsed^  ^ 
or  extinguished. 

jim  devises  to  B.,  his  executors,  adminis> 
trators,  and  assigns,  400/.,  which  he 
owed  A.J  provided  he  thereout  pays 
several  particular  sums  to  his  children, 
the  rest  he  freely  gives  him,  directing 
his  executors  to  deliver  up  the  securi- 
ties, and  not  to  claim  any  part  of  the 
debt,  but  to  give  such  release  as  B., 
bis  execntors,  &c.  shall  require ;  B, 
dies  in  the  life  of  the  testator ;  de- 
creed that  so  much  of  the  400/.  as  was 
to  rem^a  to  B»  was  a  lapsed  legacy. 

I.  83 

^    will  which  designs  to  prevent  the 

TOL..  III. 


lapsing  of  a  legacy  by  the  death  of 
the  legatee  in  the  life  of  testator 
ought  to  be  specially  penned. 

I.  86 

One  devises  portions  to  his  children,  A., 
B.y  and  C.,  and  if  any  die  before  21 
or  marriage,  the  portion  of  the  child 
so  dying  to  go  to  the  survivors  or  sur- 
vivor ;  one  of  the  children  dies  in  the 
life  of  the  testator ;  this  not  a  lapsed 
legacy,  but  shall  go  to  the  surviving 
children.  I.  274 

An  annuity  is  left  by  will  to  the  testa- 
tor's grand-daughter,  but  if  she  mar- 
ries with  the  executor's  consent,  then 
a  portion ;  the  grand-daughter  with- 
out consent  of  the  executor  marries  a 
man  worth  nothing  ;  the  husband  is 
not  entitled  to  the  money,  the  having 
married  with  consent,  &c.  being  a 
condition  precedent  to  the  vesting  of 
the  portion.  I.  284 

One  possessed  of  a  personal  estate  de- 
vises, if  his  wife  die  without  issue  by 
him,  that  then  80/.  shall  be  paid  to 
his  brother ;  the  brother  dies  in  the 
life  of  the  wife,  who  afterwards  dies 
without  issue ;  decreed  the  legacy  to 
be  paid  to  the  representatives  of  the 
brother^  L  503 

A.  devises  the  surplus  of  his  personal 
estate  to  four  equally,  share  and  share 
alike,  leaving  J.  S.  executor  in  trust ; 
one  of  the  four  dies  in  the  life  of  the 
testator,  his  share  is  lapsed,  and  on 
the  testator's  death  shall  go  according* 
to  the  statute  of  Distribution.   I.  700 

A.  amongst  other  legacies  leaves  1000/. 
to  his  niece  jB.,  at  eighteen  or  mar- 
riage, and  gives  the  residue  of  his  per-  . 
sonal  estate  to  be  laid  out  in  land,  and  ' 
settled  in  strict  settlement  on  u.  for 
ninety -nine  years,  remainder  to  his 
first,  &c.  son  in  tail ;  afterwards  A, 
by  codicil  devises  that  the  1000/.  given 
by  the  will  to  his  said  niece  should  be 
made  up  6000/.  payable  at  twenty -one 
or  marriage,  the  niece  was  eighteen 
at  the  time  of  the  testator's  making 
his  codicil,  and  under  twenty-one ; — 
decreed  she  should  have  the  interest 
*  of  the  6000/.  from  the  death  of  the 
testator,  and  that  6'.  was  only  enti- 
tled to  the  residuum^  exclusive  of  the 
6000/.  1. 783 

2k 
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A  father  gives  a  legacy  to  an  in&nt  child 
payable  at  twenty-one,  in  what  case 
and  in  what  manner  the  court  will 
allow  maintenance  to  the  infant  ont 
of  the  legacy  before  it  is  due.  II.  21 

A.  devises  500/.  legacy  to  the  second 
son  of  J.  S.J  and  devises  other  lega- 
cies to  the  other  sons  of  /.  &,  declar- 
ing that  if  any  of  the  younger  sons  of 
J.  5.  shall  die  before  they  are  capable 
of  receiving  their  shares,  the  share  or 
legacy  of  him  so  dying  should  go  to 
the  snrvifor ;  the  second  son  dies  in 
the  testator's  lifetime,  this  500/.  given 
to  the  second  son  shall  not  survive. 

II.  330 

A.  having  a  niece,  an  infant  about  the 
age  of  seventeen,  devises  to  her  the 
surplus  of  his  personal  estate,  payable 
at  twenty-one,  and  if  she  die  before 
twenty-one  or  marriage,  then  the  sur- 
plus to  go  over;  decreed  the  niece 
should  have  the  interest  paid  her  in 
the  mean  time,  the  devise  over  being 
a  condition  subsequent  II.  41 9 

A,  devises  the  surplus  of  his  personal 
estate  to  six  persons,  to  each  a  sixth 
part ;  one  of  them  dies  in  the  life  of 
the  testator ;  this  sixth  part  shall  be 
taken  as  undisposed  of  by  the  will, 
and  go  to  the  testator's  next  of  kin. 

II.  489 

SecuSy  had  it  been  a  joint  devise,  for  then 
it  should  have  gone  to  the  surviving 
legatees.  ibid. 

By  a  marriage  settlement  a  term  for 
years  is  created  to  raise  5000/.  for 
daughters  payable  at  their  age  of 
twenty-one  or  marriage;  proviso  that 
if  any  of  the  daughters  attain  their 
age  of  twenty-one,  or  marry  in  the 
father's  lifetime,  then  the  portion  to 
be  paid  within  a  year  after  the  father's 
death ;  also  if  any  of  the  daughters  die 
before  her  portion  is  payable,  or  before 
her  age  of  twenty-one,  or  marriage, 
her  share  to  go  to  the  survivors  or 
survivor ;  there  was  issue  a  son  and 
three  daughters,  the  first  of  whom 
married  and  received  her  portion,  the 
second  attained  twenty-one,  married, 
and  died  without  issue,  and  her  hus- 
band administered ;  the  third  daugh- 
terf;urvived  both  her  sisters ;  resolved 
the  ihusband,  as  administrator  of  the 


second  daughter,  was  entitled  to  ber 
share  of  the  500O/.,  she  having  lived 
to  twenty-one,  so  that  the  right  vested 
in  her,  and  the  payment  was  only  sas- 
pended  till  her  father's  death. 

IL  513 

A  legacy  out  of  a  personal  estate,  pay- 
able to  an  infant  at  twenty-one;  if 
the  infant  dies  before  twenty-one,  his 
administrators  may  have  it ;  secut^  if 
the  legacy  is  charged  upon  a  real  es- 
tate. IL  610 

Neither  is  there  any  diversity  where  a 
portion  or  legacy  is  charged  by  will 
upon  land,  and  where  by  a  deed  pay- 
able to  an  infant  at  twenty-one ;  for 
in  both  cases  where  the  infant  dies 
before  twenty-one,  it  sinks  into  land. 

Abatement  and  Refunding  of  Legacies. 

Charity  legacies  that  are  pecuniary  shall, 
on  a  deficiency  of  assets,  abate  in  pro- 
portion with  other  pecuniary  legacies. 

I.4i3 

Whether  a  legacy  of  200/.  given  by  the 
testatrix  for  a  monument  for  her  mo- 
ther ought  on  a  deficiency  of  assets 
to  abate  in  proportion.  &id. 

As  legatees  are  to  abate  in  proportion, 
so  if  an  executor  pays  one  legatee, 
and  there  is  not  enough  to  pay  all,  the 
legatee  who  is  paid  shall  refund  ia 
proportion ;  so  if  one  legatee  recovers 
his  legacy  in  equity,  and  there  is  not 
enough  to  pay  the  rest,  he  shall  re- 
fund ;  secusj  if  the  deficiencyof  assets 
arises  by  the  wasting  of  the  executor. 

1.495 

One  having  two  sons  and  a  daughter, 
by  will  gives  to  each  2000/.  papble 
at  twenty-one,  provided  if  assets  fall 
short  to  pay  the  legacies,  the  abate- 
ment to  be  borne  out  of  the  son's  le- 
gacy ;  the  testator  leaves  assets  io  pay 
the  whole,  but  the  execator  afterwards 
wastes ;  the  daughter's  legacy  shall 
have  the  preference.  I.  668 

One  by  will  gives  several  legacies,  and 
afterwards  in  the  same  will,  appre- 
hending that  there  will  be  a  sorphis, 
therefore  gives  farther  legacies;  the 
legacies  in  the  former  part  of  the  will 
shall  have  preference  in  case  of  a  de- 
ficiency of  assets.  II.  9S 
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One  makes  a  will,  then  a  codicil,  and 
gives  legacies  by  both ;  on  a  deficiency 
of  assets  they  shall  come  into  average. 

11.23 

Id  case  of  a  deficiency,  charity  legacies 
as  well  as  others  shall  abate  in  pro- 
portion; bat  a  legacy  of  3/.  to  the 
poor  of  the  parish,  to  be  taken  as  part 
of  funerals,  and  so  no  abatement. 

IL  25 

Sixty  pounds'  legacy  to  an  executor  for 
care  and  pains,  in  case  of  a  deficiency 
to  abate  in  proportion.  ibid. 

If  an  executor  pays  a  legacy  on  a  sup- 
position that  there  are  assets  to  pay 
all  other  legacies,  and  afterwards  there 
18  a  deficiency,  the  legatee  must  re- 
fund. II.  447 

See  also  Specific  Legacies. 

In  what  cases  a  Legacy  shall  or  shall 
not  be  a  Satisfaction  of  a  Debty  or 
other  Demand  on  the  Testator's  Es' 
tote. 

A  man  has  one  daughter  to  whom  8000/. 
was  secured  by  marriage  settlement, 
and  afterwards  he  gives  her  8000/.  by 
his  will  for  her  portion,  and  ^OOLper 
annum  ;  the  daughter  shall  have  but , 
one  8000/.,  though  she  may  elect  | 
which  of  the  portions  she  pleases. 

I.  147 

IVbere  a  father  is  bound  to  give  a  por- 
tion with  his  child,  and  afterwards  by 
his  will  gives  a  legacy  to  such  child 
of  as  great  or  greater  value  than  the 
portion,  this  is  a  satisfaction  of  the 
portion.  I.  299 

But  a  legacy  is  not  to  be  taken  in  satis- 
faction of  a  debt  upon  an  open  ac- 
count, where  it  is  uncertain  on  which 
side  the  balance  lies  ;  nor  in  satis&c- 
tion  of  a  debt  contracted  after  the 
making  the  will.  ibid. 

One  covenants  to  leave  his  wife  620/., 
party  dies  intestate,  and  the  wife's 
distributory  share  comes  to  more;  this 
if  a  satisfaction.  I.  324 

One  being  indebted  to  his  servant  for 
wages  in  100/-,  gives  her  a  bond  for 
this  100/.  as  due  for  wages,  and  after- 
wards by  will  gives  her  500/.  for  her 
long  and  faithful  services ;  this  is  not 

'  jB  satisfaction  for  the  bond.        I«  408 
Pecofiiary  legacies  are  given  by  the  will, 


and  afterwards  greater  legacies  are 
given  to  the  same  persons  by  the  co- 
dicil ;  these  latter  no  satisfaction  for 
the  former,  because  the  codicil  is  part 
of  the  will,  especially  where  they  are 
not  ejusdem  generis.  I.  423 

And  see  Satisfaction. 

Ademption  of  a  Legacy. 

Testatrix  devised  to  her  grandchild  a 
debt  of  4000/.,  owing  to  her  by  J.  S^ 
provided  if  any  part  of  the  debt  should 
be  paid  in  before  the  testatrix's  death, 
then  so  much  to  be  made  good  to  the 
grandchild  out  of  the  surplus  of  the 
testatrix's  estate;  afterwards  the  tes- 
tatrix released  2000/.  of  the  said  debt 
to  J.  &,  without  having  received  any 
of  the  money;  decreed  that  this  was 
no  ademption  of  the  legacy  pro  tantoj 
but  that  the  legatee  or  her  representa- 
tives were  entitled  to  the  whole  4000/. 
as  much  as  if  the  same  had  been  paid 
in  to  the  testatrix.  I.  461 

A  fortiori  if  the  testatrix  had  called  in 
the  debt,  it  would  have  been  no 
ademption.  I.  464 

A  father  by  will  gives  his  daughter  a 
portion  of  500/.,  and  afterwards  in  his 
life-time  gives  her  300/.  for  her  por- 
tion in  marriage,  and  four  years  after- 
wards dies  without  revoking  the  will, 
the  husband  is  a  bankrupt ;  the  assig- 
nees not  entitled  to  the  bOOL  legacy, 
nor  any  part  thereof.  I.  681 

One  placed  500/.  in  a  goldsmith's  hands 
on  his  note,  and  aftewards  orders  part 
out  again,  and  then  devises  500/.  in 
the  goldsmith's  hands  to  J.  5.,  this 
good  for  the  whole  500/.;  secus^  if 
the  testator  had  after  the  making  the 
will  drawn  out  part  of  this  money  ; 
for  this  had  been  an  ademption  pro 
tanto.  II.  164 

A.  having  a  debt  due  to  him  from  J.  5. 
devises  500/.  of  it  to  B.,  and  the  re- 
sidue of  it  to  C,  but  does  not  mention 
what  the  debt  is  which  is  owing  from 
J.  S*.  A.  receives  the  whole  debt  in 
his  life-time  ;  B.  dies  before  the  tes- 
tator ;  the  testator's  receiving  in  the 
debt  in  his  own  life-time  is  an  ademp- 
tion of  the  legacy,  as  to  the  devise  of 
the  residuum  of  the  debt;  but  it  might 
have  been  otherwise  as  to  the  certain 
2k2 
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legacy,  given  to  B.  if  he  had  survived 
the  testator.  II.  330 

One  by  will  gives  100/.  due  to  the  tes- 
tator for  rent  from  B.^  and  now  in  JS.'s 
hands;  afterwards  the  testator  sues  B. 
for  the  rent, and  recovers  it;  jet  this 
no  ademption  of  the  legacy,  since  the 
testator*^s  suing  for  it  might  be  occa- 
sioned by  his  thinking  the  debt  in 
danger.  II.  469 

Where  a  testator  devises  a  debt,  and 
afterwards  receives  it,  or  even  calls  it 
in,  in  neither  case  is  this  an  ademp- 
tion of  the  legacy.  III.  386 

Where  and  from  zohat  Time  a  Legacy 
shall  carry  InteresU 

If  a  legacy  be  given  out  of  land,  it  car- 
ries interest  from  the  death  of  the  tes- 
tator, though  no  time  of  payment  be 
mentioned  in  the  will,  because  land 
yields  profits.  II.  26 

If  out  of  personal  estate  lying  dead,  it 
yields  interest  from  a  year  after  the 
testator's  death  ;  but  if  a  time  of  pay- 
ment be  mentioned|  then  interest  from 
that  time.  ibid. 

If  a  legacy  be  given  only  out  of  a  rever- 
sion or  remainder,  it  shall  not  yield 
interest  but  from  the  end  of  the  year. 

ibid. 

If  out  of  a  personal  estate  consisting  of 
mortgages  or  funds  carrying  interest, 
and  no  time  be  mentioned  for  pay- 
ment, it  shall  carry  interest  from  the 
death  of  the  testator.  II.  27 

If  a  legacy  be  brought  into  court,  the 
legatee  shall  lose  the  interest  while  it 
remains  in  court ;  but  if  placed  out  by 
the  court  at  interest,  legatee  to  have 
such  interest.  ibid. 

A  legatee  or  creditor  coming  in  before 
a  Master  for  his  legacy  or  debt,  and 
not  party  to  the  cause,  shall  have  his 
costs  ;  for  it  was  in  his  power  to  have 
brought  a  bill  for  his  legacy  or  debt, 
which  would  have  put  the  estate  to 
further  charge.  ibid. 

Legacies  given  on  Marriage  with  Con- 
sent  J  Sfc.  See  Marriage,  Restraints 
on* 

Surplus.     See  title  Executor,  and  in 
what  case  he  shall  be  only  a  Trustee 
for  the  Surplus. 


LEGISLATURE. 
See  Parliament. 

LIEN. 

Upon  a  settlement  A.  is  made  tenant  for 
life,  remainder  to  the  heirs  of  his  bodf 
by  his  wife ;  and  in  the  same  deed  J. 
covenants  not  to  suffer  a  recovery,  bat 
that  the  lands  shall  be  enjoyed  ac- 
cording to  these  limitations ;  A.  does 
suffer  a  recovery,  and  devises  the 
lands ;  the  covenant  good  to  bind  the 
assets,  but  A.  being  tenant  in  tail, 
and  as  such  having  power  to  suffer  a 
recovery,  the  lands  devised  shall  not 
be  affected.  I.  104 

One  agrees  for  a  valuable  consideratioa 
to  convey  lands  to  X  &,  and  after- 
wards confesses  a  judgment  to  J.  N. 
if  the  consideration  money  paid  bj 
J.  S.  be  any  ways  adequate  to  the 
value  of  the  lands,  it  binds  the  landi 
in  equity,  and  shidl  defeat  the  judg- 
ment ;  secus  of  a  mortgage,  or  if  the 
consideration  were  inadequate.  1.277 

A.  surrenders  a  copyliold  by  way  of  sale 
or  mortgage,  but  the  surrender  is  not 
presented,  and  A.  becomes  a  bank- 
rupt; this  will  bind  the  estate  ia 
equity.  I.  280 

One  covenants  before  marriage  to  settle 
certain  lands  on  his  wife  for  life,  and 
afterwards  devises  these  lands  for  pay- 
ment of  debts,  the  covenant  is  a  spe- 
cific lion  on  the  lands;  secus  of  a  co- 
venant to  settle  lands  of  the  value  of 
60/.  per  annum,  without  mentioning 
any  lands  in  certain.  I.  429 

A.  covenants  on  his  marriage  to  lay  oot 
3000/.  in  the  purchase  of  land,  and 
to  settle  it  on  himself  in  tail,  remain- 
der to  B.  A.  purchases  the  manor  of 
B.  with  this  3000/.,  and  never  settles 
it,  but  suffers  a  recovery  thereof.  This 
covenant  was  a  lien  on  the  land,  but 
the  recovery  suffered  by  A.  discharsjed 
such  lien,  and  barred  B.  of  the  benefit 
of  it.  III.  171 

Where  a  man  purchases  an  estate,  pays 
part,  and  gives  his  bond  for  paymo^ 
of  the  residue ;  notice  of  an  equitable 
lien  before  payment  of  the  restdae,* 
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though  subseqaeot  to  giving  the  bond, 
is  sufficient  111.307 


LIMITATIONS,  STATUTE  OF. 

Where  a  bill  in  equity  abates  by  death, 
if  the  executor  or  administrator  will 
not  revive  within  six  years,  it  is  with- 
in the  statute  of  limitations;  but  if 
there  be  a  decree  to  account,  and  the 
sait  afterwards  abates  by  death,  and 
the  executor  does  not  revive  within 
six  years,  this  is  not  within  the  sta- 
tute. I.  742 

Feme  covert  having  a  separate  estate 
borrows  money  on  bond ;  the  sepa- 
rate estate  liable;  and  though  six 
years  pass,  the  demand  not  barred  by 
the  statute  of  limitations.        II.  144 

A  trust  not  within  the  statute  of  limita- 
tions. II.  145,  374 

One  owing  a  debt  by  simple  contract 
iNurred  by  the  statute  of  limitations, 
devises  lands  in  trust  to  pay  his  debts ; 
Qu.  whether  this  debt  be  revived  by 
the  will.  II.  373 

One  owes  a  debt  by  simple  contract. 
Six  years  pass,  whereby  the  debt  is 

.  barred;  after  which  the  debtor  by 
will  charges  his  lands  with  the  pay- 
ment of  all  his  debts,  and  dies;  it 
seems  that  by  this  the  debt  is  revived. 

III.  84 

Qu*  If  a  man  were  to  devise  his  per- 
sonal estate  in  trust  to  pay  his  debts; 
would  this  revive  a  debt  barred  by 
the  statute?  III.  89  (N) 

The  statute  of  limitations  no  plea  where 
the  bill  charges  a  fraud  ;  but  then  it 
should  be  charged  by  the  bill,  that 
the  fraud  was  discovered  within  six 
years  before  the  bill  filed.     III.  143 

So,  though  the  assignee  of  the  effects 
of  a  bankrupt  claims  under  an  act 
of  Parliament ;  yet  as  the  statute  of 
limitations  might  be  pleaded  against 
the  bankrupt,  by  the  same  reason  it 
is  pleadable  against  the  assignee. 

III.  144 

Length  of  time,  which  will  not  bar  an 
ejectment,  shall  not  bar  a  bill  in 
equity.  III.  287 

Wfhtre  it  appears  by  a  bill  to  redeem, 
that  the  mortgagee  has  been  in  pos- 


session twenty  years,  the  defendant 
need -not  plead  the  length  of  time, 
but  may  demur;  neither  will  a  re- 
demption in  such  case  be  allowed, 
unless  on  account  of  imprisonment, 
infancy,  or  coverture,  or  by  having 
been  beyond  sea ;  and  not  by  having 
absconded,  which  is  an  avoiding  or 
retarding  of  justice.  Also,  as  the 
court  has  not  in  general  thought  pro- 
per to  exceed  twenty  years,  where 
there  was  no  disctbiHty  in  imitation  of 
the  first  clause  of  the  statute  of  limit- 
ations ;  so,  qfter  the  disability  re* 
maoedy  the  time  fixed  for  prosecuting, 
in  the  proviso,  (which  is  ten  years) 
ought  in  like  manner  to  be  observed. 

III.  287,  288  (N) 

An  executor,  administrator,  or  trustee  for 
an  infant,  neglects  to  sue  within  six 
years ;  the  statute  of  limitations  shall 
bind  the  infant  III.  309 

A  corporation  (or  company)  shall  have 
the  benefit  of  the  statute  of  limita- 
tions as  well  as  any  private  person. 

III.  310 

A  fine  and  five  years'  non-claim  shall, 
in  favour  of  a  purchaser,  bar  a  tmst 
term,  though  the  cestui  que  trust  be 
an  infant  ibid*  (N) 

LIMITATIONS  OF  TERMS 
FOR  YEARS. 

See  Estate ybr  Years* 

LOCAL. 

See  County. 

LIS  PENDENS. 
See  Bill. 

ON,  AND  THE  CU^OMS 
THEREOF. 

A.  freeman  of  London  purchases  in  the 
name  of  17.,  who  at  the  time  of  the 
purchase  executes  no  declaration  of 
trust ;  A*  dies,  after  which  U,  gives 
a  declaration  of  trust;  this  good 
against  the  custom.  I.  321 

Where  a  freeman  of  London  leaves  no 
wife,  the  children  are  entitled  to  one  ^ 
moiety  of  his  personal   estate,   the 
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other  moiety  beiog  the  dead  man's 
part.  I.  341 

Grandchildren  of  a  freeman  are  not 
within  the  custom  to  come  in  for  an 
orphanage  part.  ibid. 

A  freeman's  son  has  had  several  sums 
from  his  father,  the  certainty  whereof 
does  appear,  he  has  h'kewise  had  se- 
▼eral  other  sums  the  certainty  whereof 
'  does  not  appear  otherwise  than  by 
the  son's  answer;  these  being  all 
brought  into  hotchpot,  the  son  shall 
come  in  for  his  orphanage  part.  I.  342 

A  jointure  made  by  a  freeman  on  his 

wife  in  bar  of  dower,  will  not  bar  her 

'  of  the  customary  part,  unless  that  be 

also  expressly  mentioned.  I.  530 

Land  or  money  covenanted  to  be  laid 
out  in  land,  not  within  the  custom  of 
London.  I.  532,  647 

A  freeman  of  London  may  at  any  time 
during  his  life,  even  in  his  last  sick- 
ness, invest  his  personal  estate  in  land, 
which  will  stand  good,  though  the 
freeman  shall  have  said  he  did  this 
on    purpose   to    defeat    the  custom. 

I.  632,  719 

Where  a  freeman  leaves  his  widow  a 
legacy,  and  there  is  sufficient  out  of 
his  testamentary  part  to  pay  the  same, 
she  shall  have  her  legacy  and  cus- 
tomary part  also.  I.  533 

On  a  freeman's  widow's  customary  part 
being  barred  by  composition,  who 
shall  have  the  benefit  of  it ;  whether 
the  husband  or  children  ;  also  whe- 
ther a  child's  orphanage  part  be  bar- 
rable  by  a  release  or  covenant  for  a 
valuable  consideration.  I.  634 

On  a  child's  releasing  to  his  father  his 
orphanage  part,  if  the  release  be 
gained  by  threats  or  unduly,  the  same 
will  be  set  aside  in  equity.        I.  639 

Leases  given  to  a  child  by  a  freeman  to 
be  brought  into  hotchpot  and  valued. 

L  642 

One  for  a  valuable  consideration  con- 
tracts to  become  a  freeman  of  London^ 
but  dies  before  he  has  taken  up  his 
freedom  ;  his  personal  estate  shall  be 
divided  as  if  he  had  been  a  freeman, 
but  his  children  not  to  be  city  or- 
phans. I.  710 

Though  it  may  be  a  question  whether 
the  child  of  a  freeman  of  jLc^niion,  upon  I 


receiving  a  suitable  portion,  iliay  re« 
lease  to  the  father  the  orphanage  part, 
yet  if  the  child,  or  the  husband  of 
such  child,  covenants  to  release  to  the 
executors  after  the  freeman's  death ; 
this  good,  and  equity  will  execute  the 
covenant.  II.  273 

Any  lands  of  inheritance  settled  by  a 
freeman  on  his  child  no  advance- 
ment ;  secus  of  a  lease  for  yean; 
but  if  lands  of  inheritance  are  given 
as  an  advancement,  and  in  bar  of  the 
custom,  and  accepted  as  sach,  this 
will  bind  in  equity.  II.  274 

A  father  bequeaths  to  his  yooager 
daughter  3500/1 ;  the  sod  swears  by 
his  answer,  that  his  father  on  his 
death-bed  recommended  it  to  him  to 
let  his  sister  have  an  anmiity  for  her 
portion ;  the  daoghter  has  also  a 
right  to  her  orphanage  part  by  the 
custom ;  the  son  being  the  Cither's 
executor,  agrees  with  his  sister,  thea 
forty  years  old,  to  give,  and  does  settle 
an  annuity  of  250i.  per  ann.  od  his 
sister  in  lien  of  her  portion ;  the  other 
sister  is  witness  to  the  deed,  and  the 
agreement  made  by  the  consent  of  the 
relations ;  biH  brought  by  the  other 
sister's  husband  io  set  aside  this  agree- 
ment, dismissed  with  costs.  ibid. 

The  personal  estate  of  a  freemen  shall  be 
applied  to  pay  off  mortgages  prefer- 
ably to  the  customary  or  orphanage 
part ;  so  against  a  residuary  legatee ; 
but  not  against  a  pecuniary  or  specific 
legatee.  II.  335 

The  statute  of  distribution  is  grounded 
on  the  custom  of  London.        II.  358 

A  freeman  of  London  having  but  one 
child  advances  that  child  in  part  onlj ; 
the  child  shall  take  a  full  share  with- 
out bringing  what  she  had  before  re- 
ceived into  hotchpot ;  for  the  only 
meaning  of  bringing  the  child's  share 
into  hotchpot  is,  to  make  an  eqoalitj 
among  the  children.  II.  536 

If  a  freeman  has  several  children,  or  but 
one  child,  and  has  in  his  life-time 
fully  advanced  that  one  child,  or  all 
his  children,  he  may  dispose  of  his 
estate  as  if  there  were  none ;  so  if  the 
freeman  compounds  with  his  wife  be- 
fore marriage  for  her  customary  part, 
it  is  the  same  as  if  no  wife.     II.  5S7 
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If  a  freeman  has  advanced  his  child  on 
marriage,  and  the  certainty  of  that 
adfancement  does  not  appear  under 
the  freeman's  hand,  this  is  to  be  taken 
as  a  full  advancement ;  but  the  free- 
man's declaration  alone  in  his  will  that 
he  has  fully  advanced  his  child,  is  not 
of  itself  sufficient  evidence.      IL  527 

A  freeman  by  his  will  gives  35/.  to  his 
daughter,  provided  that  if  she  refuse 
to  give  a  release,  or  put  the  executors 
to  any  trouble,  then  her  legacy  of 
35/.  to  go  over  to  her  sister's  children ; 
the  daughter  claims  her  orphanage 

■  part,  and  the  husband  joins  in  the 
claim,  and  does  not  claim  the  35/. 
^gf^^Jy  decreed  the  daughter  and 
her  husband's  claiming  the  orphanage 
part  was  a  forfeiture,  and  that  the  35/. 
being  vested  in  the  devisee  over, 
equity  will  not  devest  it.         II.  528 

If  the  wife's  portion  be  small,  and  the 
husband  a  freeman  of  London^  the 
custom  oi London  [alone]  is  a  suitable 
provision.  III.  13 

A  freeman  of  London^  before  marriage, 
settles  some  part  of  his  personal  estate 
on  his  intended  wife,  to  take  effect 

■  after  his  death,  without  mentioning 
it  to  be  in  bar  of  her  customary  part ; 
this  will  bar  her  of  such  customary 
part.  III.  15 

It  is  sufficient  if  the  custom  of  London 
be  certified  by  the  recorder  at  the 
h9T  ore  ienus.  III.  16 

Bat  if  the  certificate  be  false,  an  action 
lies  against  the  mayor  and  aldermen, 
and  not  against  the  recorder ;  for  it 
is  their  certificate  by  the  recorder. 

III.  17  (N) 

What  alterations  have  been  made,  with 
regard  to  the  custom  of  London^  by 
11  Geo.  1.  cap.  18.         III.  19  (N) 

Where  the  husband  was  attainted  of  fef 
lony,  and  pardoned  on  condition,  of 
transportation,  and  afterwards  the 
wife  became  entitled  to  some  personal 
estate,  as  orphan  to  a  freeman  of 
London  ;  this  personal  estate  decreed 
to  belong  to  the  wife  as  to  a  feme 
sole.  III.  37 

One,  not  a  freeman  of  London^  married 
a  city  orphan  ;  and  though  it  did  not 
appear  that  the  party  had  any  notice 
of  his  wife's  being  a  city  orphan; 


yet  it  was  held  such  person  was  pu« 
nishable  by  the   court  of  orphans. 

III.  118  (N) 

A  freeman  of  London  by  his  will 
charges  his  real  estate  with  1500/, 
for  his  daughter,  and  also  gives  her 
1500/.  out  of  his  personal  estate.  The 
daughter  would  take  the  1500/.  out 
of  the  real  estate  (as  that  is  not 
within  the  custom)  and  also  claim  her 
orphanage  part.  But  the  court,  in 
regard  the  testator  had  disposed  of 
all  his  real  and  personal  estate  among 
his  children,  and  intended  an  equsd 
division,  would  not  suffer  the  child  to  - 
disappoint  her  father's  will,  but  com- 
pelled her  to  abide  entirely  by  the 
Will,  or  by  the  custom.  III.  123 

If  a  freeman  gives  a  legacy  to  his  child, 
and  disposes  of  his  whole  personal 
estate,  the  child  shall  not  have  both 
the  legacy  and  the  orphanage  part^ 
even  though  the  legacy  does  not  ex- 
ceed the  dead  man's  part.  SecttSy  if 
the  legacy  be  given  expressly  out  of 
the  testamentary  part :  but  in  no  case 
shall  the  child  be  obliged  to  make 
l|is  election^  till  after  the  account 
taken.  III.  124  (N) 

Where  a  daughter  of  a  freeman  of  Lon-- 
don  accepts  of  a  legacy  of  10,000/. 
left  her  by  her  father,  who  recom- 
mended it  to  her  to  release  her  right 
to  her  orphanage  part,  which  she 
does  release  accordingly ;  if  the  or- 
phanage part  be  much  more  than  her 
legacy,  though  she  was  told  she 
might  elect  which  she  pleased  ;  yet  if 
she  did  not  know  she  had  a  right  first 
to  enquire  into  the  value  of  the  per- 
sonal estate,  and  the  quantum  of  her 
orphanage  part,  before  she  made  her 
election ;  this  is  so  material,  that  it 
may  avoid  her  release.  III.  316 

Maintenance  money,  or  an  allowance 
made  by  a  freeman  to  his  son  at  the 
university,  or  in  travelling,  is  not  to 
be  taken  as  any  part  of  his  advance- 
ment, this  being  only  his  education. 

III.  317  (N) 

The  will  of  a  freeman  cannot  any  way 
operate  upon   the    orphanage    part. 

III.  3^18  (N) 

Though  this  seems  to  have  been  other- 
wise held  formerly.  ibid* 
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Freeman  of  London  compounds  with  his 
wife  for  her  customary  part  before 
marriage  ;  it  shall  be  taken  as  if  no 
wife,  and  the  husband  shall  have  one 
half  of  the  personal  estate  in  his  own 
power,  the  children  the  other  half. 

III.  320 

LORDS. 
See  Peers  of  the  Realm. 

LUNATIC. 

See  Idiot  and  Lunatic. 


M. 


MAINTENANCE  FOR 
CHILDREN. 

ji.  on  his  son's  marriage  settles  lands 
on  himself  for  life,  remainder  to  the 
son  for  life,  remainder  to  trustees  for 
1000  years  for  raising  portions  for 
daughters  payable  at  twenty-one  or 
marriage,  with  maintenance  in  the 
mean  time,  to  commence  the  first 
quarter  after  the  father's  death  ;  the 
father  dies  leaving  one  daughter,  and 
the  grandfather  living  :  the  bill  pray- 
ed a  mortgage  of  the  reversion  for  the 
infant's  maintenance,  but  the  court 
strongly  inclined  against  it.       I.  488 

In  the  court's  allowing  maintenance  out 
of  a  Jew's  estate  to  his  daughter, 
turned  Protestant,  by  virtue  of  1 
Jinn.  cap.  30.,  it  is  no  objection  that 
the  daughter  is  above  forty  years  of 
age,  or  married,  or  that  the  Jew  is 
dead.  I.  524 

A  father  gives  a  legacy  to  an  infant 
child  payable  at  twenty-one ;  in 
what  case  and  in  what  manner  the 
court  will  allow  maintenance  to  the 
infant  out  of  the  legacy  before  it  is 
due.  n.  21 

Usual  for  the  court,  where  younger 
children  are  left  destitute,  to  make 
such  a  liberal  allowance  to  the  guar- 
dian of  the  eldest,  as  that  he  may 
thereout  be  enabled  to  maintain  all 
the  children.  II.  22 

So  where  a  legacy  has  been  devised  over 


in  case  of  the  legatee's  dying  beforp 
twenty-one,  the  infiint  legatee  ba» 
been  allowed  a  maintenance  oat  of  the 
interest.  II.  23 

A  reversionary  term  for  raising  mainte- 
nance and  portions  for  danghters 
•  shall,  in  case  of  necessity,  be  mort- 
gaged to  pay  either ;  and,  when  fidkn 
into  possession,  shall  pay  all  the  ar- 
rears of  maintenance  incurred  before 
it  came  into  possession.  II.  179 

Maintenance  money  for  a  child  not  to 
be  taken  as  an  advancement.  II.  449 

By  a  marriage  settlement  maintenaiice 
for  daughters  is  made  payable  half- 
yearly  at  Lady 'day  and  Michaelimatj 
until  the  portions  become  payable, 
which  is  at  eighteen  or  marriage ;  a 
daughter  attained  her  age  of  eighteen 
the  16thof  ^ii^«<;  decreed  to  have 
her  maintenance  pro  raid  from  the 
last  Lad^'day,  till  the  time  of  her 
attaining  eighteen.  IL  M)l 

Maintenance  money,  or  an  allowince 
made  by  a  freeman  to  his  son  at  the 
university,  or  in  travelling,  is  not  to 
be  taken  as  any  part  of  his  advance- 
ment. IIL  317  (N) 

An  allowance  of  maintenance  to  a  guar- 
dian must  be  in  regard  to  what  the 
infant  then  had,  not  to  what  falk  in 
afterwards.  IIL  368 

See  also  Portions. 

MAINTENANCE,  OR  BUYING 
OF  PRETENSED  RIGHTS 
WITHIN  32  II.  8. 

A  defendant  is  not  bound  to  answer 
what  tends  to  accuse  him  of  mainte- 
nance within  this  act.  III.  375 

A  person  interested  in  the  premises  (as 
a  mortgagee)  though  he  be  no  party 
to  the  suit,  may  expend  money  in 
supporting  the  title,  without  bein, 
guilty  of  maintenance.  III.  3.-g 

MANDAMUS. 

A  Mandamus  lies  to  the  spiritual  court 
to  direct  them  to  do  right,  as  a  pro- 
hibition does  to  stop  them  from  doing 
wrong.  I.  47 

Whether  error  lies  on  a  rule  or  award  of 
a  mandamus.  I.  348 

Writ  of  error  on  a  judgment  on  a  man* 
damus  since  the  statute   9  Jinn,  oo 
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tapenedeas  to  a  peremptory  man- 
damus.  !•  351 

"Where  the  apiritnal  court  refused  to 
grant  the  probate  of  a  will  to  an  ex- 
ecutor ODtil  he  should  give  secaritj 
for  B-doe  administratioD  of  the  assets, 
the  court  of  B.  R.  has  enforced  the 
granting  of  such  probate,  bj  a  pe- 
remptory mandamiu.     III.  337  (N) 

MARRIAGE. 
See  Bakon  and  Feme. 

Agreemenii  on  Marriage,  and  Under- 
hand Agreements  in  Fraud  of  Mar- 
riage Agreementif  see  under  Aguse- 

XEHT. 

Marriage-Brocage  Bonds. 

Hatband  before  marriage  coTenauts  to 
give  B  release  to  the  wife's  gnardian 
of  bII  accounts;  this  agreement  set 
aside  in  equity, beingwithin  the  same 
mischief  as  b  marriage-bTOcage  agree- 
ment. I.  118 

A  son  on  his  marriage  being  to  have 
3000A  portion  with  his  wife,  private* 
ly,  without  notice  of  his  parents  who 
treated  for  the  match,  gives  a  bond  to 
the  wife's  father  to  pay  back  1000/. 
of  the  portion  seven  years' afterwards;. 
this  bond  void  in  equity,  and  will  not 
be  made  better  by  being  assigned  to 
creditora.  1.  486 

RetirainU  on  Marriage. 

One  by  will  leaves  an  annuity  to  hiK 
grand -daughter,  but  if  she  marries 
with  the  executor's  consent,  then  a 
portion  ;  the  daughter  without  the 
consent,  &c.  marries  a  man  worth 
nothing  ;  the  husband  not  entitled  to 
the  portion,  the  having  married  with 
the  consent  of  the  executor  being  a 
condition  precedent  to  the  vesting  of 
the  portion.  I,  284 

One  devises  the  residue  of  his  personal 
estate  to  J.  S.,  provided  she  marries 
with  the  consent  of  his  two  executors; 
on  the  death  of  one  executor,  the 
condition  being  a  subsequent  one  i; 
becomeimpossible,and  shemaymarry 
without  the  consent  of  the  survivor. 
II.  625 


Where  there  is  b  conditicm,  that  b  feme 
shall  marry  with  the  consent  of  two 
executors,  and  one  without  reason 
is  against  the  match,  the  court  will 
dispense  with  his  consent.       II.  628 

Devise  of  a  legacy  to  a  feme  on  condi- 
tion  she  marry  a  man  of  the  name  of 
Barlow.  A.  takes  upon  him  the 
name  of  Barlow,  and  the  feme  mar- 
ries him ;  this  is  a  performance  of 
the  condition,  and  eqoity  will  not 
decree  the  husband  to  retain  that 
name.  HI.  65 

\ll  restnints  on  marriage  held  void  by 
the  ecclesiastical  courts ;  and  in  the 
Court  of  Chancery  relief  is  givea 
against  them  in  many  caseS}  nnlesa 
where  there  is  a  devise  over. 

HI.  S38,  ssg 

lAeencetfor  Marrying. 
A  parson  obtains    blank  licences  for 
marrying,  nnder  the  seal  of  the  pro- 
per officer,  and  afterwards  fills  them 
up ;  these  are  void  notwithstanding. 
III.  118 

MASTER  AND  SERVANT. 

Father,  on  hioding  his  son  apprentice^ 
gives  bond  in  lOOOI.  for  his  son's 
fidelity;  the  son  embezzles  300^ 
which  the  father  pays,  but  desires  the 
master  not  to  trust  his  son  any  more 
with  the  cash ;  the  master  does  trust 
the  apprentice  again  with  his  cash, 
and  is  negligent  in  calling  him  to  ac- 
count ;  the  son  embezzles  lOOOf.  more; 
the  father  is  liable,  but  not  to  answer 
more  in  the  whole  than  1000/.  in- 
cluding the  first  200/.  IL  388 

MASTER'S  REPORT. 

Sufficient  if  a  master's  report  is  filed  be- 
fore any  proceedings  had  thereon, 
though  not  within  four  days  alter  it 
was  made.  IL  517 

Not  usual  to  have  reports  of  receiver's 
accounts  confirmed.  II.  72B 

A  father  left  a  great  personal  estate  to 
two  infant  children,  and  made  bis 
wife  executrix.  A  bill  was  brought 
in  tlie  infant's  name  by  a  relation,  as 
prochein  amy,  to  call  the  mother  to 
an  account.     On  affidavit  of  several 
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otherxebtlonS)  that  this  suit  in  the 

.  iiifaoCs  name  was  ;Out  of  pique,  and 

;iiot  for. the  infant's  good,  the  court 

.referred  it  to.«  master,  who  reporting 

.the, matter  to.  be  so,  the  suit  was 

sUjed.  ill.  140 

A  majiter'areport,  though.it  ought  not 

to  lie.  coiudusive,  yet  is,  prima  fade^ 

ta  be  looked  upon  us  true,  till  falsi- 

.  fied  by  an  affidavit  on  the, other  side. 

.  III.  142  (N) 
The  defendant  being,  a  weak  man,  and 
about  to  be  examined  oo  interroga- 
tories, the  master  himself  was  .ordered 
to  take  his  examipation,  lest  be  should 
unwarily  admit  .something  against 
himself  that  was  not  true.      III.  289 

MERGER. 

See  Extinguishment. 

MESSENGER. 

See  Process. 

MISPLEADING. 

Court  will  not  relieve  on  a  matter  purely 
of  mijipleading.  II.  70 

MINES. 

One  seised  in  fee  conveys  the  lands,  and 
all  trees  and  mines,  to  trustees  in  fee, 
to  the  use  of  A,  for  life,  remainders 
over ;  A.  cannot  open  the  mines  or 
cut  down  the  trees.  li.  242 

Tenant  for  life  of  coal-mines  may  open 
new  pits  or  shafts  for  the  working  of 
the  old  vein  of  coals.  II.  388 

Hazardous  to  grant  an  injunction  to  stay 
the  working  of  a  coal  mine.     II.  389 

One  seised  of  lands  wherein  there  are 
coal  mines  not  opened,  settles  the  pre- 
mises on  ^.  in  tail,  remainder  to  B, 
for  life;  A.  opens  the  mines  and 
works  them  and  dies  without  issue  ; 
B>  may  continue  working  in  all  mines 
lawfully  opened.  ibid. 

Lease  of  a  coal  mine  to  A*  reserving  a 
rent ;  A.  the  lessee  declares  himself  a 
trustee  for  five  persons,  to  each  a  fifth. 
The  five  partners  enter  upon,  work 
and,  take  the  profits  of  the  mine, 
yfhich  afterwards  becomes  unprofit- 


able, and  the  lessee  insolvent;  the 
cestuy  que  trusts  not  liable,  but  for 
the  time  during  which  they  took  the 
profiU.  III.  403 

MODUS. 
See  Tithes. 

MONEY. 

One  by  will  made  in  England  devises 
an  annuity  in  tmst  for  his  wife  oot  of 
lands  in  Ireland^  the  testator,  his  wife 
and  the  trustee  residing  in  England; 
the  annuity  shall  be  paid  in  England; 
and  in  English  money,  and  the  estate 
bear  the  charge  of  the  retnm.  II.  88 

So  if  one  in  England  gives  by  will  a  le- 
gacy out  of  lands  in  Ireland^  the  le- 
gacy shall  be  paid  ill  England  vn^  in 
English  money.  II.  89 

Money  has  no  ear-mar)^,  and  if  invested 
in  lands  and  other  things,  cannot  be 
pursued ;  wherefore  if  a  receiver  of 
rents,  or  an  executor  in  trusty  lays  oat 
the  rents  or  assets  in  a  purchase  of 
lands  in  fee,  and  dies  insolvent,  tbe 
purchase  will  not  be  liable ;  but  if 
such  receiver  or  execntor  in  trust  does 
by  writing  own  that  such  purchase 
was  made  with  the  tmst  money ;  this 
is  a  sufficient  declaration  of  trust  to 
bind  the  estate.  II.  415 

If  money  be  devised  to  an  infant  daogh- 
ter,  who  marries,  the  court  may  refose 
helping  the  husband  to  the  money, 
unless  he  makes  a  suitable  settlement. 

III.  li 

Devise  of  my  household  goods  and  other 
goods  to  A,^  the  residue  of  my  per- 
sonal estate  to  B,  The  ready  money 
and  bonds  do  not  pass  by  the  word 
goods.  III.  112 

Difference  between  an  award  to  pay 
money,  and  to  do  any  thing  collateral ; 
and  why  a  bill  in  equity  may  be  pro- 
per only  to  compel  a  performance  of 
the  latter.  III.  190 

In  a  settlement  a  term  was  raised  for 
daughters'  portions,  viz.  10,000/L,  with 
a  proviso,  that  if  the  father  by  deed 
or  will  should  give  any  sum  of  money 
which  should  be  actually  paid  to 
them,  then  such  money,  if  equal, 
should  be  a  satisfaction  ;  if  not  eqoalj 
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tiien  that  it  shovld  90  towards  satis- 
faction of  their  portions.  The  father 
leaves  land  to  the  daughters  to  the 
Talae  of  lOfiOOL  This  no  satisfac- 
tion,  in  regard  money  and  land  going 
in  a  different  channel,  the  one  *  is  not 
to  betaken  iit  satisfiictioDfbr  the  other. 

IIL  245,  346,  247 

One  interested,  in  the  premises  (as  a 
mortgagee)  though  he  be  no  party  to 
the  suit,  may  expend  money  in  sop- 
porting  the:  title,*  withoat  being<  guilty 
of  maintenance.  IIL  v  378 

See  more  under  title  Real  and  Per- 
soKAL  Estate. 

See  dh6  Ikterest  of  Monet,  Legacy, 

'     BiORTOAGE. 

Money  agreed  to  be  laid  out  in  Landy 
'  see  •  Agreement;  also  Matters  cou" 
troverted  between  ike  Heir  and  Exe^ 
eutorj  under  Heir:  see  also  Elec- 
tion. 

MORTGAGE. 

Where  -money  is  agreed  by  articles  to 
Belaid  out  in  Ian  dy  the  party  who 

'  would  have  the  sole  interest  in  the 
land  when  bought,  may  (if  of  age) 

'  •  elect  to  haTe  the  money  paid  to  him, 
and  that  it  should  not  be  laid  out  in 

^    land.  I.  130,  889,  470 

Husband  borrows  money,  and  he  and  his 
wife  levy  a  fine  of  the  wife's  land  as 
a  mortgage  for  it^  after  which  the  hus« 
band  by  will  gives  legacies  to  charities 
-  to  the  amount  of  his  personal  estate ; 
the  mortgage  shall  be  paid  out  of  his 

•  personal  assets,  though  the  charitable 
legacies  are  lost  thereby ;  hot  oil  the 
husband's  debts,  though  by  simple 

-  contract,  shall  be  preferred  to  the 
mortgage.  I.  264 

Mortgage  may  be  without  a  covenant  or 
bond  for  payment  of  the  money. 

L  271 

One  agrees  for  a  valuable  consideration 
to  convey  lands  to  J  5.,  and  after- 
wards msikes  a  mortgage  for  a  valuable 
consideration,  and  without  notice ;  the 

•  mortgagee  shall  hold  his  mortgage 
against  the  intended  purchaser ;  secus 
of  a  judgment  creditor  who  has  only 
a  general  security,  and  no  specific 
lien  upon  the  land.  I.  277,  279 

iMoitgage  in  fee  is  made  redeemable 


'Upon'payvent'of  300il»«nd  interest, 
..upon  any>Af*cAa0/«Hit»day  upon  six 

•  -months?  notice ;  mortgagor  dies,  hav« 

ing  devised  hist^personaL^  eatate  to  his 
wife  ;>  .personal  estate  liable  to  pay  the 
mortgage.  L  291 

A  covenant  to»  pay i^ei  mortgage  money 
Bot<  suable  in  eqnily,  unless  the  cove- 
nantor receifes  the  money;  .as  where 
a  femeaole  seisedof  land  aubject  to  a 
mortgage  macries  JS.j  who  on  an  as- 
signment of  the  :jaortgage  covenants 

•  to  pay*  the  BM>ney.ymid  dies ;  -  JS.'s  per- 
•  soBalestatenotiiable'in.equitytopay 

it-  I.  347 

Where  a-first  mortgagee  is  a:  witness  to 
the  aecond  mortgage,  though  no  ac- 
tual proof  of  his  knowing  the  contents 
thereof,  yet  since  the.  presumption  is^ 
that  he  might  have  known  the  same, 
this  shall.postpone  him.  I.  394 

Mortgagee  of  a  ship  by  deed  trusts  the 
mortgagor  with  the  original  bill  of 
sale,  who  indorses  thereon  subsequent 
mortgages  or  bills  of  sale,  of  several 
parts  of  the  ship,  and  mortgagee  ac- 
quiesces ;  this  is  evidence  of  an  assent 
in  such  mortgagee,  and  shall  postpone 
him.  ibid* 

Mortgagee  shall  not  onerate  his  pledge 
with  costs  which  he  occasions  by  an 
unjust  defence.  L  395 

If  there. are  not  assets  to  pay  all  the  le- 

.  gacies,  a  mortgagee,  where  the  secu- 
rity is  sufficient,  shall  not  be  paid  out 
of  the  personal  estate.       I.  730,  731 

A  mortgage  is  a  conditional  sale  ;  con- 
sequently, every  power  to  sell  implies 
a  power  to  mortgage.  IIL  9 

Tenant  in  tail  of  lands  mortgaged  not 
bound  to  keep  down  the  interest,  as 
tenant  for  life  is.  III.  235 

Where  there  is  a  subsequent  mortgagee 
without  notice,  who  has  possession  of 
the  title  deeds,  the  first  mortgagee 
shall  not  compel  a  delivery  of  the 
writings  from  him  without  paying 
him  his  mortgage  money.       IIL  280 

The  first  mortgagee  permits  the  mort- 
gagor to  keep  the  title  deeds,  and  the 
mortgagor  shewing  a  fair  title,  mort- 
gages the  premises  to  a  second  mort- 
gagee, to  whom  hedelivers  the  deeds; 
the  first  mortgagee  is  accessary  to  the 
drawing  in  of  the  second*      IIL  ^I 
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Id  the  pleading  of  a  purchase  or  mort- 
gage, the  defendant  mast  plead  that 

•  the  seller  or  mortgagor  was,  or  pre- 
tended to  be,  seised  in  fee.   III.  281 

A  bond  or  mortgage  is,  prima  fiudcy 
good  evidence  of  a  debt:  but  in 
case  fraud  appears,  the  obligee,  &c 
ought  to  prove  actual  payment  of  the 
monej.  III.  289 

Everj  mortgage,  though  without  a  co- 
venant or  bond  to  pay  the  money, 
implies  a  loan,  and  every  loan  implies 
a  debt ;  therefore,  an  heir  of  a  mort- 
gagor shall  compel  an  application  of 
the  personal  estate  to  pay  oiT  a  mort- 
gage, notwithstanding  there  was  no 
covenant,  &c.  from  the  mortgagor. 

III.  358 

See  also  Interest. 

jts  to  the  buying  in  of  Incumbrancesj 
and  for  whose  Benejit  it  shall  be^ 
See  Trust,  Securities. 

As  to  Concealment  of  Mortgages^  See 
Concealment. 


Special  Agreement  touching  the  Re- 
demption  of  Mortgages* 

One  for  800/.  consideration  grants  a 
rent-charge  of  48/1  per  ann.  in  fee, 
upon  condition,  that  if  the  grantor 
shall  give  notice,  and  pay  in  the  800/. 
by  instalments,  mz.  100/.  at  the  end 
of  every  six  months,  and  shall  do  this 
during  his  own  lifetime,  the  grant  to 
be  void ;  the  mortgage  was  made 
about  60  years  since,  when  the  legal 
interest  of  money  was  8/.  per  cent.^ 
and  the  mortgagor  dead ;  decreed  not 
redeemable.  I.  268 

In  case  of  a  mortgage,  no  clause  can 
confine  the  equity  of  redemption  to 
the  lifetime  of  the  mortgagor,  or  to 
him  and  the  heirs  male,  or  the  heirs 
only  of  his  body.  I.  269 

Redemption  and  Foreclosure. 

Exchequer  annuities  mortgaged  may  be 
sold  upon  notice  without  a  decree  of 
foreclosure.  1.  261 

Mortgage  of  a  rent  redeemable  at  a 


greater  distance  of  time  than  a  mort* 
gage  of  land.  L  270 

Mortgage,  though  ever  so  old,  is  re- 
deemable, if  interest  has  been  paid. 

L271 

First  mortgagee  takes  a  release  of  tbe 
ultimate  equity  of  redemption ;  this 
does  not  oblige  him  to  pay  off  tbe 
intermediate  mortgages.  If  he  will 
waive  the  release.  I.  S95 

One  seized  in  fee  mortgages  to  ^.,  aad 
afterwards  binds  hinudf  and  his  hein 
by  bond  to  A.y  and  dies ;  if  the  hor 
comes  to  redeem  this  mortgage,  he 
must  pay  off  the  bond  as  wdl  as  the 
mortg^e,  but  the  assignee  of  the  heir 
may  redeem  upon  paying  the  mort- 
gage only.  L775 

So,  if  one  possessed  of  a  tenn  for  yeais 
mortgages  it  to  A.j  and  afterwards  be- 
comes indebted  by  simple  contract  to 
A.  and  dies,  his  executor  shall  not  re- 
deem the  term  without  paying  as  wefl 
the  note  as  the  mortgage  ;  t  eoif,  if 
any  creditor  of  the  testator  brings  lus 
bill  to  redeem.  I.  776, 777 

A  bill  in  equity  will  not  lie  to  redeem  s 
mortgage  of  chambers  in  the  inns  of 
court,  but  the  plaintiff  must  apply  to 
the  bench,  or  to  the  judges  of  tbe 
society ;  sectis^  if  on  applicatioa  to 
the  bench  they  refer  the  plaintiff  to 
his  remedy  in  equity.  II.  511 

One  possessed  of  a  renewable  term  mort- 
gages it  to  J,  S.J  who  gains  anew  tens 
from  the  original  landlord,  to  coo>- 
mpnce  after  the  old  one ;  this  nev 
term  shall  be  subject  to  the  old  eqoitj 
of  redemption.  ^fi^ 

Where  it  appears  a  mortgagee  has  been 
in  possession  twenty  years,  no  re- 
demption will  be  allowed,  unless  there 
be  an  excuse  by  reason  of  imprison- 
ment, infancy,  or  coverture,  or  by 
having  been  beyond  sea,  (not  bj 
having  absconded,  which  is  an  avoid- 
ing or  retarding  of  justice  ;)  and  as 
the  court  of  equity  does  not  think 
proper  to  allow  of  a  redemption  after 
twenty  years,  where  there  is  no  dis- 
ability, in  imitation  of  the  first  claose 
of  the  statute  of  limitations,  which 
after  such  a  length  of  time  bars  an 
entry  or  ejectment ;  so  it  has  been 
resolved,  that  after  the  disabiiitj  re- 
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noted,  the  time  fixed  for  prosecuting  | 
iu  the  proviso  (which  is  ten  years) 
ought  in  like  manner  to  be  observed. 

III.  287,  288  (N) 

In  a  bill  brought  to  foreclose  the  equity 
of  redemption,  none  need  be  made  a 
party  but  the  heir.         III.  333  (N) 

One  possessed  of  a  term  for  years, 
mortgages  it,  and  dies,  leaving  debts 
\}j  bond,  and  some  by  simple  con- 
tract; the  equity  of  redemption  is 
equitable  assets,  and  shall  be  liable  to 
all  the  debts  equally.  III.  341 

The  equity  of  redemption  of  a  mort- 
gage comes  to  a  feme  covert,  against 
whom  and  her  husband  a  bill  is 
brought  to  foreclose  ;  the  feme  covert 
shall  be  foreclosed  absolutely,  and 
shall  have  no  time  to  shew  cause  after 
the  death  of  her  husband.     III.  352 

In  a  foreclosure  against  an  infant,  though 
the  in&nt  has  six  months  after  he 
comes  of  age  to  shew  cause,  &c.,  yet 
he  cannot  ravel  into  the  account,  nor 
even  redeem,  but  only  shew  an  error 
in  the  decree.  ibid. 

An  equity  of  redemption  of  a  copyhold 
may  be  devised  without  being  sur- 
rendered   to    the   use   of   the    will. 

III.  358 

Tender  of  Money  due  on  Mortgage. 

As  to  a  tender  of  mortgage  money,  there 
ought  to  be  reasonable  notice  of  pay- 
ing it  in  ;  and  If  the  tender  be  insisted 
on  to  stop  interest,  the  money  must 
be  kept  dead  from  that  time,  because 
the  party  is  to  be  uncore  prisL  Six 
months'  notice  is  given  to  pay  in  the 
mortgage  money  at  Lincolh*8'Inn 
Hall ;  though  this  be  not  the  place 
mentioned  in  the  proviso  of  the  deed, 
jet  where  money  was  lent  in  town, 
and  no  objection  made  to  the  notice, 
no  reason  for  a  personal  tender,  or  to 
make  a  man  carry  a  great  sum  to  a 
person  in  the  country.  II.  378 

MULTIPLICITY  OF  SUITS  PRE- 
VENTED BY  EQUITY. 

IIL  157,  334 


N. 

NAME. 

Devise  of  a  legacy  to  a  feme  on  condi- 
tion she  marrj  a  man  of  the  name  of 
Barlow,  A.  takes  upon  him  the  name 
of  Barlowy  and  the  feme  marries 
him ;  this  is  a  performance  of  the 
condition,  and  equity  will  not  decree 
the  husband  to  retain  that  name. 

in.  65 

Anciently,  people  were  called  by  their 
Christian  names,  and  the  places  of 
their  births ;  as  Thomas  of  D.,  &c» 

ibid. 

One  may  of  himself,  and  without  an 
act  of  parliament,  change  his  name, 
and  take  a  new  one.  ibid* 

NE  EXEAT  REGNUM. 
See  Writs. 

NEW  RIVER  WATER. 

Husband  seised  in  right  of  his  wife  of  a 
share  in  the  New  River  Water ;  the 
wife  cannot  be  barred  without  a  fine, 
and  where  they  both  without  a  fine 
mortgage  such  share,  the  wife's  pay- 
ing interest  after  the  husband's  death 
will  not  affirm  such  mortgage.  II.  127 

NOMINATION  TO  AN  AD- 
VOWSON. 

See  Advowson. 

NOMINATION  TO  A  CHARITY. 

See  Charity. 

NOTICE. 

Where  a  first  mortgagee  who  attests  a 
second  mortgage  will  be  presumed 
to  have  had  notice^  see  under  title 
Mortgage. 

The  court  cannot  take  notice  of  foreign 
laws  and  customs,  unless  they  are 
proved.  1. 431 

Husband  by  marriage  articles,  in  con- 
sideration of  the  marriage  and  of  a 
portion,  covenants  to  secure  by  a  term, 
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out  of  particular  lands,  portions  for 
daughters  ;  there  is  issue  by  the  mar- 
riage a  daughter,  and  the  wife  dies, 
after  which  the  husband  on  a  second 
marriage  settles  part  of  these  lands 
included  in  the  term;  such  settle- 
ment, if  without  notice  of  the  former 
articles,  will  take  place  thereof. 

II.  439 
A  purchase  pendente  lite^  though  with- 
out notice,  and  for  a  valuable  consi- 
deration, yet  shall  be  set  aside.  II.  483 
There  seems  not  to  be  the  same  reason 
for  obliging  people  to  take  notice  of 
the  filing  of  a  bill  as  of  a  decree. 

II.  483 

Notice  of  motion  given   by  one   not 

allowed  to  act  as  solicitor,  not  good. 

III.  104 
Marrying  an  infant  ward  of  the  court  is 
a  contempt,  though  the  parties  con- 
cerned in  such  marriage  had  no  no- 
tice that  the  infant  was  a  ward  of  the 
court.  III.  110 

Acts  of  the  court,  as  the  commitment  of 
a  wardship,  and  in  a  cause  depending, 
to  be  taken  notice  of  by  every  one  at 
his  peril.  III.  117 

One,  not  a  freeman  of  London^  married 
a  city  orphan ;  and  though  it  did  not 
appear  the  party  had  any  notice  of 
his  wife's  being  a  city  orphan ;  yet 
it  was  held  such  person  was  punish- 
able by  the  court  of  orphans. 

III.  118  (N) 
A  man  founds  a  charity  for  alms- 
houses. The  founder  and  his  heirs 
may  forfeit  their  right  of  nomination 
of  the  alms-people  by  a  corrupt  or 
improper  nomination,  or  by  making 
no  nomination  at  all :  but  this  neglect 
of  nomination  muet  be  after  such 
time  as  the  founder,  &c.  have  had 
notice  of  the  vacancy,  and  without 
proof  of  such  notice,  it  is  no  fault. 
^  III.  146  (N) 

A  commission  being  granted  to  eiuunine 
witnesses  at  Algiers^  the  plaintiff 
died,  by  which,  in  strictness,  the  suit 
abated,  bot  the  witnesses  were  exa- 
mined before  notice  of  the  plaintiff's 
death ;  the  examination  held  regular, 
though  one  of  the  witnesses  was  yet 
living.  111.  1»5 

WltncsMi  eauuBiBed  ia  a  commissioii 


after  the  deaiise  of  the  crown,  Imt 
before  notice  thereof,  liable  to  be 
indicted  -for  perjury^  if.  they  swetr 
false.  III.  m 

See  1  Annas,  stat.  1*  cap.  8.  aect  5. 
In  a  plea  of  a  purchase,  it  la  a  snffident 
denial  of  notice  to  say,  that  at  the 
time  of  the  purchase  he  had  no  u^ 
tice,  without  saying,  or  at  any  iioie 
before.  III.  243 

And  in  all  cases  of  a  plea  of  a  purchase, 
or  marriage  settlement,  notice  most 
be  denied,  though  not  charged  by 
the  bill ;  and  it  is  sufficient  to  deny 
it  either  in  the  plea  or  answer ;  how- 
ever, it  is  best  to  deny  notice  in  both. 

III.  944  (N) 
Where  a  man  purchases  an  estate,  pajs 
part,  and  gives  bond  to  pay  tke  mi- 
due  of  the  money ;  notice  of  an  equi- 
table incumbrance  before  payment  of 
the  money,  though,  after  the  bond,  ii 
sufficient  to  affect  him.  III.  307 

In  all  indictments  against  one  lor  becof 
accessary  after  the  fact,  bj  reoeiviaf, 
harbouring,  &c.  a  felon,  it  is  aeoes- 
sary  to   charge  that   the  defendait 
knew  the   principal  was  guilty,  or 
convicted  of  felony  :  and  the  omiison 
of  this  necessary  ingredient  is  not  to 
be  helped  by  the  finding  of  the  ver- 
dict;   especially  if  the  verdict  does 
not  find  the  fact  of  notice,  but  only 
what  is  evidence  thereoL       III.  493 
An  outlawry  or  attainder  in  a  particular 
county  may,  as  the  case  may  happen 
to  be  circumstanced,   be  some  e?i- 
dence  to  a  jury  of  notice  to  an  acces- 
sary in  the  same  county ;  bot  canaot 
with  any  reason  or  justice  create  an 
absolute  presumption  of  notice,  so  is 
to  excuse  the  not  charging  the  &ct  io 
be  done  scien$  or  sdenier  in  the  in- 
dictment III.  496 
See  also  Mortgaok,  Tender  o/Mowy 
due  thcremu 
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OATH. 
A  Peer  of  the  realm  is  io  put  in  his 
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answer  upon  honour:  but  his  exa- 
mination on  interrogatories,  or  as  a 
witness,  mast  be  upon  oath.     I.  146 

Where  the  suit  was  frivolous,  a  Quaker 
defendant  was  allowed  to  put  in  his 
answer  without  oath  or  affirmation. 

I.  781 

On  tin^e  given  t6  answer,  a  defendant 
maj  pat  in  a  plea ;  for '  that  is  as  an 
answer,  and  on  oath.  III.  81 

And  see  Affidavit. 

OBLIGATION. 

See  Bond. 

OCCUPANT. 

jt.  by  will  devises  lands  to  trustees  and 
their  heirs,  in  trust  to  divide  the 
profits  equally  between  his  wife  and 
daughter  (the  heir  of  the  testator) 
during  the  wife's  life,  and  after  her 
death  he  devises  the  same  to  the  use 
of  his  daughter  in  tail,  with  remain- 
ders over ;  the  daughter  dies  without 
Issue  and  intestate  during  the  mother's 
life ;  resolved  that  the  mother  and 
daughter  were  tenants  in  common, 
and  that  the  mother  should  have  a 
moiety  of  the  profits  during  her  life, 
and  that  the  other  moiety  by  the 
statute  of  Frauds  and  Perjuries  should 
go  to  the  executors,  &c.  of  the  daugh- 
ter, as  before  that  statute  it  would 
have  been  liable  to  occupancy,  and 
not  to  the  heir  of  the  testator,  as  pro- 
fits undisposed  of  and  resulting  to  him. 

I.  34 

A  church  lease  for  three  lives  is  granted 
to  a  bastard  and  his  heirs,  who  dies 
without  issue  and  intestate ;  shall  this 
lease  go  to  the  administrator  of  the 
bastard,  or  to  the  crown,  or  is  the 
lessor  intitled,  or  is  it  castu  omissus 
out  of  the  act  of  Frauds  and  Perju- 
ries, and  so  remains  liable  to  occu- 
pancy at  common  law  ? 

IIL  33,  34  (N) 

An  estate  pur  autre  vie  is  distributable 
in  equity,  though  not  in  the  spiritual 
court.  III.  102 

See  also  the  14  Geo.  2.,  whereby  this 
kind  of  estate  being  undevised,  or  in 
part  applied  to  the  payment  of  debts, 
according  to  the  statute  of  Frauds, 


shall  be  distribotedin  the'same  man- 
ner as  personal  estate.    III.  102  (N) 

An  estate  pur  autre  vie  may  be  limited 
to  A.  in  tail,  remainder  to  B,  For 
this  is  only  a  description  who  shall 
take  as  special  occupants  during  the 
life  of  cestui  que  vie.  III.  262 

What  objection  lies  against  such  remain- 
der being  good.  I  If.  263  (N) 

At  law,  and  before  the  statute  of  Frauds, 
there  could  be  no  general  occupant  of 
a  rent ;  but  since  that  statute,  a  rent 
granted  generally  to  A,  for  the  life  of 
J3.,  shall  on  ^.'s  death,  living  J}.,  go 
to  the  executors  or  administrators  of 
the  grantee,  during  the  life  of  the  ces" 
tuiquevie.  III.  264  (N) 

An  estate  for  three  lives  is  limited  to^« 
and  the  heirs  of  his  body,  remainder 
to  17.  A.  by  lease  and  release  may 
bar  the  heirs  of  his  body  as  claiming 
under  him,  but  cannot  by  any  act  hstr 
B.  III.  265 

Qwere  tamen. 

And  see  the  case  of  the  Duke  of  Grraf" 
ton  V.  Hanmer.  III.  266  (N> 

Lands  are  given  to  A.  and  his  heirs  for 
three  lives.  A.  dies :  his  heir  does 
not  take  by  descent,  so  as  to  have  his 
age,  or  to  make  the  parol  demur,  but 
takes  as  special  occupant.    III.  368 

OFFER. 

An  offer  made  during  a  treaty  which 
afterwards  breaks  off,  or  upon  terms 
which  are  not  accepted,  not  binding, 

I.  497 

OFFICE  AND  OFFICER. 

Appointment  by  deed  of  particular  an- 
nuities to  be  paid  out  of  an  office, 
countermandable.  I.  101 

Where  the  suitor  has  paid  the  officer  his 
fee,  and  he  neglects  his  duty,  by 
which  the  suitor's  process  becomes 
irregular,  the  suitor  is  to  pay  the 
costs  to  the  other  side,  but  shall  re- 
cover them  again  from  the  officer. 

II.  657 

And  though  the  officer  in  such  €aSh  dies, 
his  exectitor  Will  be  otdei^d  to  pay 
the  costs  out  of  assets,  it  being  mat- 
ter of  contract,  and  therefore  not  dy- 
ing with  the  person.  iUtL 
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A  parson  obtains  blank  licences  for  mar- 
rying, under  the  seal  of  the  proper 
officer,  and  afterwards  fills  them  up ; 
these  are  void  notwithstanding. 

III.  118 

A.  by  his  interest  with  the  commissioners 
of  excise,  gets  an  office  in  that  branch 
of  the  revenue  for  B.,  who  in  consi- 
deration thereof  gives  a  bond  to  A.^ 
to  pay  him  10/.  per  ann,  so  long  as 
B,  enjoys  the  office  ;  equity  will  re- 
lieve against  such  bond.        III.  391 

Though  the  excise  was  no  part  of  the 
revenue  at  the  time  of  making  the 
statute  of  5  &  6  of  Ed.  6.  [concern- 
ing the  sale  of  offices;]  yet  there  may 
be  good  ground  to  construe  it  within 
the  equity  and  reason  of  that  statute. 

III.  393 

ORIGINAL. 

After  judgment  in  an  action  on  a  policy 
of  insurance,  if  error  be  brought  to 
reverse  such  judgment  for  want  of  an 
original,  the  court  will  not  permit  the 
party  to  file  an  original,  in  regard  if 
this   judgment  were    reversed,    the 
plaintiff  may  begin  a  new  action ; 
tecusj  were  it  in  a  quare  impedit,  or 
in  an  action  against  the  hundred  for  a 
robbery,  where  the  suit  must  be  com- 
menced within  a  limited  time ;  or  had 
the  time  been  so  far  elapsed,  as  that 
the  statute  of  limitations  had  been  a 
bar  if  the  judgment  should  be  re- 
versed. I.  412 
The  plaintiff  recovered  judgment  in  an 
action  at  law,  but  by  means  of  the 
illness  of  his  attorney,  who  had  been 
disordered  in   his  head,  an  original 
was  omitted  to  be  filed,  and  for  want 
thereof  a  writ  of  error  brought;  upon 
affidavit  of  this,  the  court  gave  leave 
upon  paying  the  costs  of  the  writ  of 
error,  to  file  an  original.     1 . 4 1 2, 4 1 3 
Instructions  for  an  original  against  an 
hundred  for  a  robbery  were  brought 
to  the  cursitor  within  the  year,  but 
the  writ  passed  the  great  seal  after 
the  year,  though  tested  within  the 
year,  viz.  when  the  instructions  were 
brought;  this  held  good,  being  war- 
ranted by  the  practice  of  the  cursi- 
tor's  office.                                I.  437 
And  see  Writs. 


ORPHAN. 
See  London. 

OUTLAWRY. 

A.  having  outlawed  B.j  brings  a  bill 
against  B.,  and  likewise  against  C,  a 
trustee  for  B.  with  respect  to  an  an- 
nuity, to  subject  this  annuity  to  the 
plaintiff's  debt ;  the  Attorney-general 
ought  to  be  made  a  party,  and  the 
plaintiff  must  get  a  lease  or  grant  in 
the  Court  of  Exchequer  from  the 
Crown.  I.  445 

Where  an  executor  in  trust  was  outlaw* 
ed,  and  a  witness  proved  that  he  had 
inquired  after,  and  could  not  find 
him ;  held  not  necessary  to  make  hiiB 
a  party.  I.  684 

Debt  against  the  sheriff  for  an  escape  of 
one  in  execution  on  an  outlawry  after 
judgment,  may  be  brought  either  in 
the  tarn  quam^  or  at  the  suit  of  the 
party  only.  I.  687 

A.  is  indebted  to  JS.,  who  ontlaws  Jj 
and  C.  having  goods  of  A.  in  his 
hands,  B.  brings  a  bill  against  C.  to 
discover  what  goods  of  A.  C  has ;  C. 
may  demur,  for  that  B.  makes  no 
title  to  the  goods,  as  having  no  grant 
from  the  crown;  also  for  that  the  At* 
tomey-general  ought  to  be  made  a 
party.  II.  269 

In  an  indictment  against  one  as  acces- 
sary after  the  fact  to  a  felony,  by  re- 
ceiving, harbouring,  &c.  a  felon,  who 
was  outlawed  or  attainted  in  the  same 
county,  it  ought  to  appear  that  the 
party  receiving  did  it  sciens  or  sden* 
ter;  for  though  an  outlawry  or  at- 
tainder in  a  particular  county  may,  as 
the  case  may  l\appen  to  be  circum- 
stauccd,  be  some  evidence  to  a  jury, 
of  notice  to  an  accessary  in  tbe  same 
county,  yet  it  cannot  with  any  reason 
or  justice  create  an  absolute  presump- 
tion of  notice.  III.  496 


P. 


PAPIST. 

Where  a  Papist  is  disabled  to  take  land, 
how  far  equity  will  help  the  next 


A  TABLE  OF  THE  PRINCIPAL  MATTERS. 


615 


Protestant  heir  to  take  advantage  of 
his  disability.  I.  353 

Bj  the  statute  of  11  &  13  fV.  3.  against 
the  growth  of  Popery,  a  Papist  under 
eighteen  is  disabled  to  take  only  till 
conrormitj' ;  if  above  eighteen,  dis- 
abled for  ever.  I.  354 

By  the  statute  of  11  &  12  fV.  3.  c.  4. 
a  Papist  is  disabled  not  only  from  par- 
chasiug  lands  himself,  bnt  also  from 
taking  lands  either  by  devise  or  set- 
tlement, the  word  purchase  being 
used  in  contradistinction  to  the  word 
descent.  II.  3,  361 

So  if  lands  are  devised  to  be  sold  in  trust 
in  the  first  place  to  pay  debts  and 
legacies,  and  to  pay  the  surplus  to 
J.  S;  a  Papist ;  /  S.  is  rendered  in- 
capable of  taking  the  surplus,  foras- 
much as  it  is  a  profit  arising  out  of 
land;  and  such  devisee,  by  laying 
down  the  money,  may  prevent  the  sale. 

n.  5 

A  Papist  conforming  at  eighteen  inca- 
pable of  taking  lands  devised  to  him 
onder  that  age.     Quare.  II.  6 

Secu$,  where  at  the  time  of  the  devise 
such  person  is  so  young  as  not  to  be 
able  to  choose  or  understand  any  re- 
ligion. II.  6,  135 

Deviseoflands  to  trasten  in  trast,  ifthe 
eldest  son  of  A.  turn  Protestant,  then 
to  such  eldest  son ;  this  a  good  de- 
vise, not  to  a  Papist,  but  to  b  Protest- 
ant. II.  132 

Devise  to  A.,  a  Protestant  for  life,  re- 
mainder to  0.,  B  Papist  for  life,  re- 
mainder to  C,  a  Protestant ;  A.  dies, 
B.  being  a  Papist  is  disabled  to  take, 
and  C.  shall  take  presently  in  the 
same  manner  as  if  the  remainder  had 
been  to  a  monk.  II.  362 

Devise  of  lands  to  A.  for  life,  remain- 
der to  B.  a  Papist  for  life,  remainder 
to  tmjtees  for  the  life  of  0.,  in  trust 
to  let  B.  take  the  profits,  and  to  pre- 
serve the  contingent  remainders ;  the 
trust  to  let  B.  the  Papist  take  the  pro- 
fits is  void,  but  the  trust  to  preserve 
the  contingent  remainders  good  ;  and 
iu  this  case  the  grantor  and  his  heirs 
being  Protestants  shall  have  the  pro- 
fits daring  the  life  of  the  Papist,  after 
whose  death  they  shall  go  to  B.'sson, 
being  a  Protestant.  ibid. 

TOL.  III. 


If  a  Papist  was  above  the  age  of  eighteen 
and  six  months  when  the  statute  of 
11  &  12  ^.  3.  against  Papists  was 
made,  he  is  out  of  the  former  clause 
of  that  statute.  II.  364 

A  Papist  cannot  take  a  freehold  or  lease- 
hold by  will,  because  taking  by  will 
is  taking  by  purchase ;  and  by  the 
express  words  of  the  stat.  11  &  12 
ff.  3.  ei^,  4.  a  Papist  is  disabled  to 
lake  by  purchase.  Abo  terms  for 
years  are  expressly  mentioned  in  the 
sUtute.  III.  46 

Where  s  judgment  was  given  to  a  Pa- 
pist, it  was  determined  that  he  could 
not  extend  the  land ;  for  that  would 
give  him  an  interest  in  the  land,  con- 
trary to  the  express  words  of  the  sta- 
tute abovementioned ;  and  it  is  the 
same  thing  where  the  judgment  is 
given  in  trust  for  the  Papist. 

ibid.  (N) 

A  Papist  may,  if  above  eighteen  and  a 
half,  take  lands  by  descent ;  also  he 
may  take  a  personal  estate  (as  a  lease 
for  years)  by  the  statute  of  distribu- 
tion. III.  48 

Qu.  Ifa  Papist  be  not  capable  of  taking 
as  tenant  by  the  curtesy  or  tenant  in 
dower,  thefe  estates  being  cast  on 
them  by  act  of  Uw?        III.  49  (N) 

PARAPHERNALIA. 

One  dies  indebted  by  bond  more  than 
all  his  personal  assets  can  pay ;  the 
widow  shall  have  \kt  bona  parapker- 
nalia,  provided  there  be  real  assets  to 
satisfy  the  bond.  I.  729 

Bona  paraphernalia  not  devisable  any 
more  than  heir-looms.  I.  730 

Bona  paraphernalia  not  to  be  allowed 
to  the  widow  where  there  are  not  as- 
sets Bt  the  death  of  her  husband, 
though  contingent  assets  afterwards 
fall  in ;  lecut,  of  a  specific  legacy. 

II  70 

Liable  only  in  favour  of  creditors,  not 
of  the  heir,  nor  consequently  of  a  de- 
visee who  stands  in  the  place  of  the 
heir.  II.  544 

PARDON. 

A  general  act  of  pardon,  though  with  an 
exception  of  all   oBences  and   con- 
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tempts  prosecuted  at  the  charge  of 
any  private  persoa  or  persons,  yet 
held  to  pardon  a  contempt  in  marry- 
ing a  ward  of  a  court  of  equity.  1. 606 

Whore  the  husband  was  attainted  of  fe- 
lony, and  pardoned  on  condition  of 
transportation,  and  afterwards  the 
wife  became  entitled  to  some  personal 
estate  as  orplian  to  a  freeman  of  X<m- 
don ;  this  personal  estate  decreed  to 
belong  to  a  wife  as  to  a  feme  sole. 

III.  37 

By  the  18th  of  Eiiz.  actual  burning  in 
the  hand,  as  well  as  the  allowance  of 
clergy,  was  necessary  to  [pardon  or] 
discharge  the  prisoner  from  the  felo- 
ny ;  and  therefore,  if  before  4  Geo,  1. 
ctq}.  1 1  •  an  offender,  after  clergy  al- 
lowed, had  escaped  before  he  had 
been  burnt  in  the  hand,  he  would 
have  continued  a  felon,  and  a  stranger, 
by  assbting  him  to  escape,  or  unlaw- 
fully receiving,  harbouring,  &c.  might 
have  become  accessary  to  his  felony 
after  the  fact.  III.  487 

See  also  title  Clergy,  and  how  and 

from  what  time  Burning  in  the  Hand 

bi/  IS  Eliz,j  and  Transportation  by 

4  Geo,  1.  c,  11.,  are  to  be  looked  on 

as  Statute  Pardons* 

PARLIAMENT. 

Act  of  Parliament, 

Banishment  cannot  be  but  by  act  of 
Parliament.  III.  38 

No  necessity  for  an  act  of  Parliament  to 
change  one's  name.  III.  65 

And  see  Statutes. 

Privilege  of  Parliament, 

Suing  the  bail  below,  pending  a  writ  of 
error  in  Parliament,  is  a  contempt  and 
breach  of  privilege.  I.  685 

PAROL  AGREEMENT. 

See  Agreement,  Parol. 

PAROL  DEMUR. 

In  the  case  of  lands  in  fee  descending  to 
an  infant,  the  parol  shall  demur  in 
equity,  aS  well  as  at  law ;  but  if  lands 
are  given  to  A,  and  his  heirs  for  three 


lives ;  here  the  parol  shall  not  denrar 
during  the  infancy  of  the  heir,  who 
doth  not  take  by  descent,  but  only  as 
special  occupant.  III.  368 

PAROL  EVIDENCE. 
See  EvioENCE. 

PARSON. 

The  parson  is  a  corporation  for  taking 
of  lands  for  the  benefit  of  the  church, 
as  the  churchwardens  are  for  personal 
things.  11.  126 

A  parson  obtains  blank  licences  for  mar- 
rying, under  the  seal  of  the  proper 
officer,  and  afterwards  fills  them  ap ; 
these  are  void  notwithstanding. 

IIL  lis 

PARTIES. 

One  seised  of  lands  in  fee  binds  himself 
and  his  heirs  in  a  bond,  and  devises 
his  lands  to  J.  S,  in  fee,  and  dies ;  in 
a  bill  brought  by  the  obligee  in  the 
bond  to  subject  the  devisee  to  the  pay- 
ment of  the  debts,  the  devisor's  heir 
must  be  made  a  party.  L  99 

Where  a  bill  wants  proper  parties,  it  is 
in  the  power  of  the  court  to  dismis 
the  bill  sans  prejudice,  or  to  give 
leave  to  amend,  paying  costs.    I.  42S 

ji.  having  outlawed  B,  brings  a  bill 
against  B.,  and  likewise  against  C,  a 
trustee  for  R,  with  respect  to  an  an- 
nuity, to  subject  this  annaity  to  the 
plaintiff's  debt;  the  Attorney-general 
ought  to  be  made  a  party.        I.  445 

In  a  suit  on  behalf  of  a  charity  for  the 
arrears  of  a  rent  charge,  not  necessarj 
to  make  all  the  ter-tenants  of  the  land 
out  of  which  the  rent  issues  parties. 

I.  599 

They  only  are  parties  to  a  bill  against 
whom  process  is  prayed.  I.  593 

Where  an  executor  in  tmst  was  out- 
lawed, and  the  witness  proved  that  he 
had  inquired  after,  and  could  not  find 
him,  held  not  necessary  to  make  him 
a  party.  I.  6ftl 

ji,  is  indebted  to  JB.,  who  outlaws  J., 
and  C,  having  gooKds  of  ji,*s  in  his 
hands,  B,  brings  a  bill  against  C.  to 
discover  what  these  goods  are;  the 
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Attorney-general  ought  to  be  a  party. 

II.  269 

Oiie  devises  that  his  executors  should 
sell  his  lands,  and  leaves  two  execu- 
tors one  whereof  dies,  and  the  other 
renounces,  and  administration  is  grant- 
ed to  A.^  who  brings  a  bill  against  the 
heir  to  compel  a  sale;  whether  the 
renouncing  executor,  in  whom  the 
power  of  sale  collateral  to  the  execu- 
torship was  vested,  ought  not  to  be 
made  a  party:  II.  308 

Two  obligors  in  a  bond  bound  jointly 
and  severally,  and  one  dies,  the  exe- 
cutors of  the  deceased  obligor  may  be 
sued  in  equity  for  the  debt,  without 
making  the  surviving  obligor  a  party. 

11.313 

An  old  mortgage  is  made  to  B.  for  350/., 
who  in  1705  makes  an  under-mort- 
gage  to  C  for  300/.  C  brings  a  bill 
to  foreclose;  B.,  the  original  mort- 
gagee, or  in  case  of  his  death  his  re- 

.  presentatives,  ought  to  be  made  par- 
ties. II.  643 

One  having  a  bastard,  leaves  a  personal 
estate  to  her  executor  in  trust  for  the 
bastard,  who  dies  intestate,  and  with- 
out wife  or  issue.  The  executor 
brings  a  bill  against  one  who  has  part 
of  this  personal  estate  in  his  hands ; 
he  need  not  make  the  Attorney-ge- 
neral a  party.  III.  33 

In  a  devise  of  lands  io  pay  debts,  if  the 
creditors  bring  a  bill  to  compel  a  sale, 
the  heir  is,  generally,  to  be  made  a 
party ;  secus^  in  case  of  a  trust  by  deed 
to  pay  debts.  III.  92 

^.,  tenant  for  years,  remainder  to  B. 
for  life,  remainder  to  C.  in  fee.  ji. 
is  doing  waste ;  B.  though  he  cannot 
bring  waste,  as  not  having  the  inhe- 
ritance, yet  is  entitled  to  an  injunc- 
tion ;  but  not  unless  the  reversioner 
or  remainder-man  in  fee  be  made  a 
party.  III.  268  (N) 

A  general  rule,  that  no  one  need  be 
made  a  party,  against  whom,  if 
brought  to  a  hearing,  the  plaintiff  can 
have  no  decree.  Thus  a  residuary 
'legatee  need  not  be  made  a  party ; 
neither  in  a  bill  brought  by  the  cre- 
ditors of  a  bankrupt  against  the  as- 
signees under  the  commission,  need 


the  bankrupt  himself  be  made  a  party. 

in.  311  (N) 

However,  in  a  bill  brought  for  a  disco- 
very of  some  entries  and  orders  of  the 
East  India  company,  the  secretary 
and  book-keeper  of  the  company  be- 
ing made  defendants,  their  demurrer 
was  over-ruled,  lest  there  should  be  a 
failure  of  justice.  III.  310 

ji,  covenants  for  himself  and  his  heirs, 
that  a  jointure  house  shall  remain  to 
the  uses  in  the  settlement.  The  join- 
tress brings  a  bill  against  the  heir  for 
a  performance ;  though  at  law  the 
creditor  may  sue  the  heir  only,  where 
the  heir  is  expressly  bound,  yet  as  the 
personal  estate  is  the  natural  fund  to 
pay  all  debts,  and  as  the  executor  may 
make  it  appear  that  he  has  performed 
the  covenant,  the  executor  roust  be 
made  a  party  in  equity.        III.  331 

In  a  bill  brought  by  a  mortgagee  against 
the  heir  of  a  mortgagor  to  foreclose, 
the  executor  of  the  mortgagor  need 
not  be  made  a  party.     III.  333  (N) 

In  a  bill  for  an  account  of  the  personal 
estate  of  J.  S,j  though  the  person  who 
has  a  right  to  administer  to  J.  S.  be  a 
party,  yet  this  is  not  sufficient  with- 
out administration  actually  taken  out. 

IIL  349 

PARTITION. 

On  a  partition  in  chancery  every  part  of 
the  estate  need  not  be  divided,  but 
sufficient  if  each  tenant  in  common, 
&c.  has  an  equal  share  of  the  whole. 

I.  446 

On  a  bill  to  settle  the  boundaries  of  a 
manor,  it  was  decreed  that  each  party 
should  give  to  the  other  a  note  of  their 
boundaries,  in  order  to  have  the  mat- 
ter tried  in  a  feigned  issue ;  and  the 
issue  being  found  for  the  defendant  on 
three  trials,  he  was  not  only  allowed 
the  costs  of  all  the  trials  at  law,  but 
also  those  in  equity ;  in  regard  the 
defendant  had  no  bill,  and  the  plain- 
tiff might  have  tried  it  at  law,  with- 
out coming  into  equity.  II.  376 

On  a  bill  of  partition  no  costs  of  either 
side,  because  it  is  for  the  benefit  of 
both  parties.  ibid. 

2l2 
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Lands  are  conveyed  in  trust,  as  to  one 
moiety  to  ^.,  an  infant  in  tail,  as  to 
the  other  to  B,,  who  is  of  age  in  tail ; 
ji,  the  infant  brings  a  bill  for  a  parti- 
tion ;  whereupon  the  court  decreed  a 
partition,  but  that  the  trustees  should 
not  convey  till  the  infant  was  of  age, 
that  he  might  join  in  confirming  the 
partition.  II.  618 

Am  and  B,  tenants  in  common  of  lands 
in  fee.  Jl,  by  will,  dated  25  January^ 
1719,  devised  his  moiety  in  fee.  Af- 
terwards A.  and  B.  made  partition  by 
deed,  dated  16  Mo^,  17^,  and  fine, 
declaring  the  use  as  to  one  moiety  in 
severalty  to  A.  in  fee,  and  as  to  the 
'Other  moiety  in  severalty  to  B,  in  fee ; 
this  deed  of  partition  and  fine  no  re- 
vocation of  the  will  of  A.    III.  169, 

170  (N) 

PARTNERS. 

A,  and  B.  partners  in  a  goldsmith^s 
trade  are  bound  in  a  bond  to  J.  S> 
A,  and  B.  break  off  the  partnership 
and  divide  their  stock:  J.  S.  the 
obligee  in  the  bond,  knows  this,  and 
that  A.  took  upon  him  to  pay  the 
debts,  and  after  a  great  distance  of 
time  brings  a  bill  against  the  executor 
of  B.y  yet  he  (J.  S.)  shall  recover. 

I.  682 

It  is  a  resolution  of  conTenience,  that 
in  case  of  joint  traders  becoming 
bankrupts,  the  joint  creditors  shall  be 
paid  out  of  the  partnership  effects,  and 
the  separate  creditors  out  of  tlie  se- 
parate effects ;  and  if  any  surplus  of 
the  partnership  effects,  after  all  the 
partnership  debts  paid,  the  separate 
creditors  to  come  in  ;  and  so  vice 
vers  A  the  partnership  creditors  to 
come  in  on  a  surplus  of  the  separate 
estate.  II.  500 

Two  joint  traders  becoming  bankrupts, 
first  there  is  a  joint  commission,  and 
the  commissioners  assign ;  afterwards 
separate  commissions  and  assignments 
under  them ;  the  court  held  that  the 
assignment  under  the  first  commission 
conveyed  all  the  bankrupt's  estate, 
both  joint  and  several,  and  conse- 
quently that  the   conveyance  under^ 


the  separate  commission  was  void. 

II.  5O0 
Five  persons  purchased  fVest  Thorod 
level  from  the  commissioners  of  sewers, 
and  the  purchase  was  to  them  as  joiDt 
tenants  in  fee ;  but  they  contriboted 
rateably  to  the  purchase,  which  was 
with  an  intent  to  drain  the  level ;  af- 
ter which  several  of  them  died  ;  thej 
were  held  to  be  tenants  in  common  i'd 
equity ;  and  though  one  of  these  five 
undertakers  deserted  the  partnership 
for  thirty  years,  yet  he  was  let  in  af- 
terwards, and  upon  what  terms. 

in.  158 

A,  and  B,  are  partners  in  trade.  A» 
gives  a  bond  to  leave  his  wife  lOOOt 
A.  dies,  the  other  partner  adminis- 
ters ;  if  the  wife  would  be  paid  oit 
of  the  separate  estate  of  A.  on  there 
being  effects,  she  shall  have  a  pre- 
ference before  other  creditors ;  but  if 
there  be  no  separate  effects,  and  the 
wife  would  have  satisfaction  out  of  the 
partnership  effects,  then  all  the  part- 
nership debts  must  be  first  paid. 

III.  m 

Lease  of  a  coal-mine  to  A.  reserving  t 
rent ;  A.  the  lessee  declares  himself  t 
trustee  for  five  persons,  to  each  a  fifth. 
The  five  partners  enter  upon,  work, 
and  take  the  profits  of  the  mine,  which 
afterwards  becomes  unprofitable,  and 
the  lessee  insolvent;  the  cestui  que 
trusts  not  liable,  but  from  the  time 
during  which  they  took  the  profits. 

IIL  402 

See  more  of  Partners  and  Partnerskipy 
under  tit.  BANKRrpTs. 

PATRONAGE. 

See  Presentation. 

PAYMENT. 

Stoppage  no  payment  at  law  nor  io 
equity,  unless  under  special  circam- 
stauces,  and  in  case  of  mutual  de- 
mands, where  the  balance  only  is  the 
debt.  II.  128 

A  receipt  indorsed  signed  by  the  seller 
for  the  purchase  money,  if  the  money 
be  not  really  paid,  is  of  no  avail. 

II.  295 
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No  bni  will  lie  for  a  tenant  to  be  re- 
lieved out  of  the  arrears  of  rent,  for 
the  taxes  the  tenant  has  actually  paid 
on  account  of  rent  reserved  to  a  cha- 
rity, which  appears  to  be  exempt 
from  taxes.  III.  128  (N) 

So  where  land  was  mortgaged  for  se- 
curing an  annual  payment  of  20/.  to 
a  widow  in  satisfaction  of  her  dower; 
this  annual  payment  being  secured 
out  of  land,  ought  to  answer  taxes  as 
the  land  does ;  but  if  the  tenant  in 
his  payment  of  the  annuity  to  the  wi- 
dow omits  to  deduct  for  taxes,  he 
shall  not  make  her  refund  in  equity. 

ibid. 

A  bond  or  mortgage  is,  primA  faciCy  a 
good  evidence  of  a  debt :  but  in  case 
fraud  appears,  the  obligee,  &c.  ought 
to  prove  actual  payment*      III.  989 

Where  a  man  purchases  an  estate,  pays 
part,  and  gives  bond  for  payment  of 
the  residue  of  the  money;  notice  of 
an  equitable  incumbrance,  before  pay- 
ment of  the  money,  though  after  giv- 
ing the  bond,  is  sufficient*    III.  307 

General  Payment^  how  it  shall  be 
t^Ued, 

In  a  bill  to  compel  a  performance  of  an 
agreement  to  transfer  York  Buildings 
stock,  the  bill  alleged,  that  the  plain- 
tiff paid  6d.  as  earnest,  and  the  plea 
said  the  defendant  did  not  receive  or 
accept  it  as  earnest ;  the  plea  ill,  it 
not  being  material  how  or  in  what 
manner  the  defendant  received  or  ac- 
cepted it,  but  how  the  other  paid  it ; 
for  quicquid  sohiiur  sohitur  ad  mo' 
dum  sohentis.  II.  308 

One  has  a  son  and  three  daughters,  and 
is  seised  of  some  lands  in  fee,  and  of 
others  in  tail,  and  by  his  will  devises 
his  fee-simple  lands  to  his  daughters, 
and  dies,  leaving  all  his  children  in- 
fants. His  widow  takes  the  profits 
of  both  estates  as  guardian  to  her  child- 
ren; and  in  a  bill  brought  by  the 
son  and  daughters  against  the  mother, 
for  an  account  of  the  personal  estate, 
and  of  the  rents  and  profits  of  the  real 
estate,  the  mother  swears  that  she  has 
paid  bond  debts  due  from  the  testator 
out  of  the  entailed  estate,  and  after- 


wards dies  insolvent ;  as  the  answer 
cannot  be  read  against  the  daughters, 
and  there  is  no  other  evidence,  and 
since  the  guardian  ought  to  have  paid 
the  bonds  only  out  of  the  fee-simple 
estate,  payment  shall  be  intended  to 
have  been  made  out  of  that  fund 
which  ought  to  have  borne  it. 

III.  365 
Presumption  of  payment  of  money  on  a 
bond  after  twenty  years,  and  no  in- 
terest received  during  that  time,  and 
how  such  presumption  has  been  taken 
off.  III.  396,  397  (N) 

Payment  qfa  Legacy. 
See  Legacy. 

Payment  of  Portions* 
See  Portions* 

Payment  of  Debts  j  Trust  for. 
See  Trust. 

PEER. 

A  peer  of  the  realm  is  Ui  put  in  his  an- 
swer upon  honour :  but  his  answer  to 
interrogatories  and  examination  as  a 
witness  must  be  upon  oath.       I.  146 

First  process  of  contempt  against  a  me* 
nial  servant  of  a  peer  is  a  sequestra- 
tion nf>t,  as  against  the  peer  himself* 

I.  635 

Since  the  union,  a  Scotch  peer  made  an 
English  peer  cannot  by  virtue  thereof 
sit  and  vote  in  parliament.         I.  682 

A  peerage  granted  to  an  infant  cannot 
be  waived  by  him  when  he  comes  of 
age.  I.  586 

Whether  the  Crown  may  create  one  a 
peer  against  his  will.  I.  592 

A  peer  disinherited  by  his  ancestor  is 
entitled  to  the  favour  of  the  court, 
and  on  bill  and  answer,  to  have  the 
family  deeds  brought  before  the  Mas« 
ter,  in  order  to  see  whether  any  thing 
can  be  discovered  to  his  advantage. 

IL  177 

Ingratitude  to  the  crown  for  a  peer  to 
devise  away  the  estate  from  the  ho- 
nour. II.  178 

A  sequestration  nisi  is  the  first  process 
against  a  peer  or  member  of  the  house 
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of  commons :  bat  if  there  be  a  spqaes- 
tration  nisi  agaiDst  a  peer  for  want  of 
an  answer,  and  the  peer  puts  in  an 
answer  which  is  insuilicient,  yet  the 
order  for  a  sequestration  shall  not  be 
absolute,  but  a  new  sequestration  nisi 
shall  issue.  II.  385 

No  appeal  lies  to  the  house  of  peers 
from  an  order  or  decree  of  the  Lord 
Chancellor  or  Lord  Keeper,  touching 
lunatics.  III.  108 

Peers  exempted  from  being  burnt  in 
the  hand  in  the  case  of  clergyable 
felonies.  III.  455 

PERJURY. 

Witnesses  examined  in  a  commission  af- 
ter the  demise  of  the  crown,  but  be- 
fore notice  thereof,  liable  to  be  in- 
dicted for  perjury,  if  they  swear  false. 

IIL  196 

See  1  Annas,  stat.  1.  cap.  8.  sect.  5. 

In  a  plea  of  a  purchase  it  is  a  sufficient 
denial  of  notice  for  a  defendant  to 
say,  that  at  the  time  of  the  purchase 
he  had  no  notice,  without  baying, 
or  at  any  time  before;  and  the  party, 
if  it  appears  that  he  had  notice  before, 
will  be  liable  to  be  convicted  of  per- 
jury. III.  244 

A  corporation  aggregate,  or  company, 

•  ^an  answer  only  under  their  common 

seal;  and  though  they  answer  never 

80  falsely,  there  is  no  remedy  against 

them  for  perjury.  III.  311 

PERPETUITY. 

Devise  of  lands  to  a  corporation,  in  trust 
to  con?ey  the  premises  to  the  testa- 
tor's godson  A.  for  life,  and  so  to  his 
first  son  for  life,  and  afterwards  to  the 
first  son  of  that  first  son  for  life,  and 
in  default  or  failure  of  such  issue  of 
Jl.  to  convey  them  to  B.  for  life,  &c. 
tliis  is  a  perpetuity  :  but  the  convey- 
ance shall  be  made  as  near  the  intent 
of  the  party  as  the  rules  of  law  will 
admit,  (rts.)  by  making  all  the  per- 
sons in  being  tenants  for  life  only, 
but  the  limitation  to  the  sons  unborn 
must  be  in  tail.  I.  332 

A  perpetuity  defined.  II.  688 

And    see    Limitations    of  Terms  for 
Years ^  under  title  Estates. 


PERSONAL  ESTATE. 

One  devises  all  his  money  in  the  goTem- 
meot  funds  to  be  laid  out  in  the  pmv 
chase  of  land  to  be  settled  on  the 
eldest  son  of  A.  and  the  heirs  male  of 
his  body,  remainder  oyer,  and  devises 
the  rest  of  his  personal  estate  to  be 
settled  in  the  same  manner;  the  per- 
sonal estate  cannot  be  entail^  bat  the 
whole  vests  in  the  eldest  son.  1. 990 
One  devises  lands  to  trustees  in  fee,  in 
trust  to  apply  the  profits  thereof  notil 
sale  for  the  benefit  of  all  his  ter 
children,  and  the  survivors  and  sur- 
vivor of  them  equally,  and  on  farther 
trust,  that  as  soon  as  the  trostees  shall 
see  necessary  they  shall  sell  the  pre- 
mises, and  apply  the  money  finr  the 
benefit  of  his  four  children  equally,  to 
be  paid  at  twenty-one  or  marriage; 
^.,  the  eldest  of  the  four  children  at- 
tains twenty-one,  marries,  dies  with- 
out issue  intestate,  and  leaving  a  wife ; 
decreed  that  the  lands  being  in  all 
events  devised  to  be  sold,  though  the 
time  for  sale  was  left  to  the  executors, 
was  personal  estate,  and  ^.'s  widow 
must  have  a  moiety  of  his  share,  and 
that  the  profits  of  the  land  until  sale 
must  go  as  the  money  arising  upoa 
sale  would.  II.  320 

An  estate  for  three  lives  granted  to  A^ 
his  executors  and  administratofs,  is  a 
personal  estate,  and  will  on  A?%  death 
be  liable  to  his  debts  by  simple  con- 
tract, as  a  lease  for  yeilrs  would  be. 

II.  381 
A  freeman  of  London,  before  marriagt*, 
settles  some  part  of  his  personal  estate 
upon  his  intended  wife,  to  take  effect 
after  his  death,  without  mentioning 
it  to  be  in  bar  of  her  customary  port; 
this  will  bar  her  of  such  customary 
part.  in.  15 

Alterations  made  by  1 1  Geo.  1.  cap.  18. 
witli  regard  to  allowing  freemen  of 
London  unmarried,  and  not  having 
issue  by  any  former  marriage,  to  dis- 
pose of  their  personal  estate. 

III.  19,  20  (N) 
A  bastard  dies  without  issue  and  intes- 
tate ;  the  king  is  entitled  to  his  per- 
sonal estate,  and  the  ordinary  will 
grant  administration  thereof  to  the 
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patentee  or  grantee  of  the  crown. 

IIL  33 

A  Papist  maj  take  a  personal  estate  by 
the  statute  of  Distribution.      III.  48 

If  a  man  were  to  devise  his  personal 
estate  in  trust  to  paj  his  debts,  Qu. 
If  this  would  revive  a  debt  barred  by 
the  statute  of  Limitations  ? 

IIL  89  (N) 

An  executor  or  other  trustee  cannot 
change  the  nature  of  the  testator's  or 
cestui  que  trusVs  estate  bj  turning 
money  into  land,  or  a  lease  for  years 
into  a  freehold,  et  e  converse. 

IIL  100 

Legacy  or  portion  is  given  out  of  a  per- 
sonal estate  to  J.  S.  payable  at  twenty- 
one,  and  J,  S.  dies  before  twenty-one, 
yet  the  legacy,  &c.  will  go  to  his  ex- 
ecutors. IIL  138 

Personal  estate  purchased  after  making 
a  will,  shall  yet  pass  by  the  will. 

IIL  171 

Money  articled  to  be  laid  out  in  land, 
and  settled  on  husband  and  wife  and 
issue,  remainder  in  fee  to  the  hus- 
band, may,  on  there  being  no  issue, 
be  devised  (subject  to  the  wife's 
estate  for  life)  by  the  husband  as  per- 
sonal estate,  and  by  a  will  not  attested 
by  three  witnesses,  provided  it  ap- 
pears the  husband  intended  it  should 
pass  as  such.  IIL  221,  222  (N) 

Though  a  freehold  cannot  be  in  abey- 
ance, yet  a  personal  estate  may  be 
kept  in  suspense,  in  order  to  wait  till 
a  future  contingency  happens. 

IIL  306 

Express  words,  or  words  tantamount, 
are  requisite  to  exempt  a  personal 
estate  from  the  payment  of  debts. 

III.  325 

Though  at  law  a  creditor  may  sue  the 
heir  only,  where  the  heir  is  expressly 
bound ;  yet  as  the  personal  estate  is 
the  natural  fund  for  payment  of  debts, 
the  representative  thereof  (viz.  the 
executor)  must  be  made  a  party  in 
equity.  IIL  331 

In  a  bill  brought  by  a  mortgagee  to 
foreclose  an  equity  of  redemption, 
there  is  no  need  to  make  the  repre- 
sentative of  the  personal  estate  a  party, 
or  to  run  into  any  account  thereof. 

HI.  333  (N) 


Where  the  Personal  Estate  shall  he 
applied  to  exonerate  the  Realy  see 
Real  Estate. 

PIN-MONEY. 
See  Baron  and  Feme. 

PLACE-BROCAGE  BOND. 
See  Office. 

PLAINTIFF. 

The  Court  cannot  make  an  order  to  ex- 
amine a  plaintiff  de  bene  esse,  as  they 
will  to  examine  a  defendant;  and 
if  the  plaintiff  is  an  immaterial  one, 
the  defendant  ought  to  have  de- 
murred to  him.  I.  595 

PLANTATIONS. 

When  an  application  is  made  for  a  se- 
questration to  the  foreign  plantations, 
it  ought  to  be  to  the  king  in  council, 

11.  262 

So  an  appeal  from  decrees  made  in  the 
plantations  lies  only  to  the  king  in 
council.  Ufid, 

■ 

PLATE. 

I  Bff  what  Words  it  shall  pass.    See 
Exposition  of  Wouos. 

PLEA. 


A  plea  upon  the  statute  of  4  4"  5  Annw, 
cap.  17.  in  relation  to  bankrupts  must 
conclude  to  the  country,  and  not  to 
the  court  I.  258 

By  imparling  generally  the  jurisdiction 
is  admitted,  and  no  foreign  plea  will 
be  received  afterwards.  I.  477 

On  a  suggestion  of  gross  fraud,  the  court 
will  upon  an  original  bill  over-rule  a 
plea  of  a  decree  and  a  report  made 
and  confirmed  thereon,  if  the  sug- 
gestion of  fraud  be  not  denied. 

II.  73 

Where  the  defendant  insists  on  the  be- 
nefit of  the  statute  of  limitations  by 
way  of  answer,  he  shall  at  the  hear- 
ing have  the  like  benefit  as  if  he  had 
pleaded  it.  11.  145 

On  time  given  to  answei,  a  defendaui 
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may  pat  in  a  plea,  for  that  it  as  an 
answer,  and  on  oath.  II.  464 

A  defendant  cannot  demur  and  plead  to 
the  same  part  of  a  bill ;  for  the  plea 
over-mlea  the  demurrer.  III.  80 

On  time  given  to  answer,  a  defendant 
msLj  put  in  a  plea,  for  that  it  an  an- 
swer, and  on  oath.  III.  81 

A  defendant,  in  his  plea  of  a  purchase 
for  a  valuable  consideration,  omits  to 
deuy  notice ;  if  the  plaintiff  replies 
to  it,  all  the  defendant  has  to  do  is  to 
prove  his  plea ;  and  it  is  not  material 
if  the  plaintiff  proves  notice;  for  it 
was  the  plaintiff's  own  fault  that  he 
did  not  set  down  the  plea  to  be  ar- 
gued, in  which  case  it  would  have 
been  over-ruled.  III.  94 

The  statute  of  limitations  no  plea  where 
tlie  bill  charges  a  fraud  :  but  then  it 
should  be  charged  by  the  bill,  that 
the  fraud  was  discovered  within  six 
years  before  the  bill  filed.     III.  143 

In  the  case  of  the  South^Sea  company, 
in  whom  the  estates  of  the  late  di- 
rectors are  vested  by  act  of  parlia- 
ment; where  the  statute  of  limitations 
might  have  been  pleaded  against  the 
late  directors,  it  is  pleaded  against 
the  company,  who  stand  but  in  such 
directors'  place.  ibid. 

So  where,  the  assignee  of  the  effects  of 
a  bankrupt  claims  under  the  act  of 
parliament;  yet  as  the  statute  of 
limitations  might  be  pleaded  against 
tlie  bankrupt  it  is  by  the  same  rea- 
son pleadable  against  such  assignee. 

III.  144 

When  a  plea  is  ordered  to  stand  for  an 
answer,  it  must  be  intended  a  suf- 
ficient answer,  so  that  the  plaintiff 
cannot  except  to  it        III.  239, 240 

In  the  plea  of  a  purchase,  it  is  a  suf- 
ficient denial  of  notice  to  say,  that  at 
the  time  of  the  purchase  he  had  no 
notice,  without  saying,  or  at  any 
time  before.  III.  243 

In  a  plea  of  a  purchase  or  marriage  set- 
tlement, notice  must  be  denied, 
though  not  charged  by  the  bill ;  and 
it  may  be  denied  either  by  the  plea 
or  answer,  but  it  is  best  to  deny  it  by 
both.  IIL  244  (N) 

A  precedent  where  a  reconciliation  by 
the  husband,  after  the  wife's  going 


away  with  the  adnlteier,  is  speciiny 
pleaded,  and  the  plea  allowed. 

III.  273  (N) 

In  the  pleading  of  a  purchase  or  moit- 
gage,  the  defendant  must  plead  thtt 
the  sellor  or  mortgagor  was,  or  pre- 
tended to  be,  seised  in  fee.    III.  281 

If  to  a  bill  the  defendant  answers  as  to 
matter  of  discovery,  and  pleads  onlj 
as  to  relief,  the  f^ntiff  may  except 
to  any  matter  of  discovery  before  the 
plea  argued.  III.  327  (N) 

If  the  defendant's  time  for  answering  be 
out,  the  court  will  notwithstaodiag 
order  proceedings  to  be  revived,  na- 
less  cause  be  shewn  either  by  pkaor 
demurrer;  its  appearing  by  answer 
will  not  be  sufficient.  III.  348 

After  a  plea  put  in,  there  can  be  ao 
motion  for  an  injunction,  till  the  plei 
is  argued.  III.  396 

And  see  Replication. 

POOR. 

A  bequest  to  one*s  poor  relations  bow 
construed.  1. 3^ 

See  Exposition  of  Words. 

Liberty  of  the  Rolls  in  Middlesex  b 
within  the  parish  of  St.  Dunstan's  ia 
the  West  J  London^  and  contributes  a 
fifth  towards  the  repairs  of  the  said 
church :  but  having  distinct  over- 
seers, and  maintaining  its  poor  sepa- 
rately, is  not  entitled  to  a  share  of 
the  charities  given  by  will  or  deed  to 
the  poor  of  St.  Dunsian^s,  though  en- 
titled to  a  fifth  of  all  collections  made 
at  the  church-door  or  at  sacraments. 

1.669 

Before  the  statute  of  43  Eliz.  no  sach 
officers  as  overseers  of  the  poor. 

I.  670 

In  a  poor  cause,  and  where  the  matter 
is  clear^  to  save  expense,  the  coort 
will  refer  it  to  the  register,  instead  of 
the  master,  to  compute  the  interest  or 
arrears  of  rent.  III.  258 

And  see  Charity. 

PORTIONS  OR'  PROVISIONS 
FOR  CHILDREN. 

A  man  has  one  daughter  to  whom 
8000/1  is  secured  by  marriage  settJt*- 
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ment,  and  afterwards  he  gives  her 
8000/.  bj  his  will  for  her  portion, 
and  200/.  per  annum  ;  though  the 
daughter  when  of  age  maj  elect  which 
portion  she  pleases,  yet  she  shall  have 
bat  one  8000/.  I.  147 

The  eldest  daughter,  where  there  is  a 
son,  or  where  the  estate  by  a  settle- 
ment goes  all  to  a  remainder-man,  is 
as  a  younger  child  in  equity,  and  as 
such  entitled  to  a  share  of  the  provi- 
sion appointed  for  younger  children. 

I.  344,  451 
Where  a  father  is  bound  to  give  a  por- 
tion with  his  child,  and  afterwards 
by  his  will  gives  a  legacy  to  such 
child  of  as  great  or  greater  value  than 
the  portion ;  this  shall  be  taken  in 
satisfaction  of  the  portion.  I.  399 
In  a  term  raised  to  secure  a  daughter's 
portion,  the  trusts  were  declared,  that 
if  the  husband  should  leave  no  heir 
male  by  the  marriage,  and  should 
leave  a  daughter  or  daughters,  then 
the  trustees  were  to  raise  portions 
payable  to  daughters  at  twenty-one 
or  marriage ;  provided  that  if  the  hus- 
band should  die  without  leaving  a 
daughter  lining  at  his  death,  then  the 
term  to  cease ;  there  is  no  issue  male 
by  the  marriage,  but  there  is  a  daugh- 
ter who  attains  twenty-one  and  mar- 
ries ;  the  mother  dies,  and  the  daugh- 
ter also  dies  in  the  father's  lifetime, 
leaving  issue,  her  husband  administers 
to  her,  he  shall  have  no  portion. 

L401 
Trust  of  a  term  to  raise  portions  out  of 
rents  and  profits,  to  be  paid  as  soon 
as  conveniently  might  be  ;  by  virtue 
of  the  word  profits  trustees  may  sell 
or  mortgage ;  secusy  if  said  annual 
profits.  1. 415 

Provision  for  children  to  be  begotten^ 
shall  extend  to  children  already  6e- 
gotten.  1. 456 

Term  created  for  daughters'  portions, 
commencing  after  the  death  of  the 
father  and  mother,  upon  trust  to  raise 
the  portionsyrom  and  after  the  com' 
mencement  of  the  term  ;  father  dies 
leaving  a  daughter ;  decreed  the  por- 
tion is  vested,  but  not  raisable  during 
the  life  of  the  mother.  I.  448 

Father  by  will  gives  a  portion  of  500/., 
and  afterwards  in  his  lifetime  gives 


her  300/.  for  her  portion  in  marriage, 
and  four  years  afterwards  dies  with- 
out revoking  the  will ;  the  husl>and 
is  a  bankrupt ;  the  assignees  not  en- 
titled to  the  500/.  legacy,  nor  any 
part  thereof.  I.  681 

A  reversionary  term  decreed  (though 
reluctante  curia)  to  be  sold  for  rais- 
ing a  daughter's  portion.  I.  707 

One  has  several  daughters,  and  being 
seised  in  fee  charges  his  lands  with 
1000/.  a-piece  to  his  daughters,  pay- 
able at  twenty-two  or  marriage,  and 
if  any  die,  then  to  the  survivors,  but 
no  time  limited  when  the  additional 
portion  shall  be  paid  to  the  surviving 
daughters ;  if  one  dies  unmarried  be- 
fore twenty-two,  the  additional  por- 
tion shall  not  be  paid  to  the  surviving 
daughters  until  the  deceased  daugh- 
ter should  have  come  to  twenty-two. 

IL  371 

If  I  secure  a  portion  to  a  child  by  deed 
payable  at  twenty-one,  out  of  land, 
and  the  child  dies  before  twenty-one, 
the  portion  shall  sink  into  the  land, 
and  not  go  to  the  executors;  so  if  I 
devise  a  portion  to  a  child  out  of  land, 
payable  at  twenty-one,  and  the  child 
dies  before  twenty-one,  the  portion 
shall  sink ;  also  it  shall  sink  as  well  for 
the  benefit  of  the  hceres  factus  as  of 
the  hares  naius ;  so  though  the  mo- 
ney given  to  the  child  be  not  said  to 
be  for  a  portion,  if  it  appears  to  be  so 
in  fact,  if  by  the  will  the  portion  be 
given  out  of  the  real  and  personal  es- 
tate, payable  to  the  child  at  twenty- 
one,  and  the  child  dies  before  that 
time,  then  so  much  as  will  arise  out 
of  the  personal  estate  shall  go  to  the 
executors  or  administrators,  but  what 
would  arise  out  of  the  land  must  sink. 

II.  376 

Where  there  is  a  proviso  in  a  will,  that 
in  case  what  is  left  to  one  daughter 
shall  exceed  in  value  what  is  given  to 
another,  the  former  shall  refund  pro 
tanto  /  what  is  given  to  any  of  the 
daughter's  children  is  to  be  looked 
upon  as  given  to  the  daughter  her- 
self. II.  343 
Husband  by  marriage  settlement  secures 
a  portion  for  daughters  of  the  marriage 
in  default  •f  issue  male ;  there  is  one 
daughter  only  \  the  husband  surviyes 
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that  wife,  marries  again,  leaves  issue 
by  his  second  wife,  and  dies  intes- 
tate, the  daughter  by  the  first  mar- 
riage being  an  infant,  and  her  portion 
not  then^ue;  if  the  daughter  lives 
4ill  the  portion  is  due,  it  isanadTance- 
meatpro  Umiio^  and  must  be  brought 
into  liotchpot  as  to  the  ^ther  issue. 

II.  435 

Portions  secured  by  settlement  out  of 
land,  or  articled  so  to  be,  are  not  to 
«be  paid  -out  of  the  personal  estate. 

II.  437 

Provision  ibra  child  by  a  father  by  will 
not  to  be  brought  into  hotchpot,  nor 
a,proYisioo  of  land  for  an  heir. 

II.  440 
Usual  4it  the  time  of  making -the  statute 

of  distribotion-to  provide  for  children 
by  settlement ;   fbr  which   reason   a 

,  tpiovisioR  by  settlement  is  to  be  taken 
.  «8aa  advancement  j9ro  tanto,  II.  448 

If  money  be  devised  to  an  infant  daugh- 
ter who  marries,  the  court  may  re- 
fuse helping. the  husband  to  the  money 
unless  he  makes  a  suitable  settlement. 

III.  12 
Though  if  the, portion  be  small,  and  the 

•husband  a  freeman  of  Xom/ofi,  the 
imstom^of  London  is  a  suitable  provi- 
aion.  111.13 

Where  lauds  are  charged  with  portions, 
and  no  time  appointed  for  payment, 
•the  right  to  the  portions  vests  immc- 
^ately.  III.  120 

A  f>ertion  is  secured  out  of  land,  and 
the  dai^^hter  dies  before  the  portion 
becomes  payable ;  the  portion  sinks. 

III.  138 

In  all  cases  where  a  husband  makes  a 
•Settlement  of  hts  own  estate  on  his 
wife,  in  coBsideration  of  her  fortune ; 
the  wife's  portion,  though  consisting 
^  choses  en  action^  is  looked  on  as 
purchased  by  him,  and  will  go  to  his 
executor.  III.  199(N) 

See  also  Maintenance;  Legacies  or 
Portions  vested^  under  title  Legacy; 
Trusts  raising  Portions  and  Pay^ 
went  of  Debts,  under  title  Trust, 

POSSIBILITY. 

Whether  a  possibility  be  not  a^ignable 
by  the  commissioners  of  bankruptcy. 

I.  385 
J.  devises  a  term  fin*  years  to  B.  for 


life,  remainder  to  C*^  who  in  the  £fe 
of  B.  devises  his  remainder  to  D^ 
this  is  a  good  devise^  ibough  of  a 
possibility,  and  amounts  in  equity  to 
«  declaration  by  will,  that  C.'s  exe- 
cutors shall  stand  possessed  of  the 
term  in  trust  for  the  devisee.     I.  572 

Two  article,  that  whatever  J.&  shall 
by  his  will  leave  to  either  of  them 
should  be  equally  divided  betwixt 
both ;  such  agreement  good,  «nd  shall 
becarried  into  execution  by  this  court; 
also  if  after  this  one  of  them  contrives 
that  J.  S.  shall  leave  part  of  his  estate 
to  a  third  person  in  trust  for  him,  this 
is  within  the  articles.  II.  182 

Possibility  is  assignable  in  equity  for  a 
valuable  consideration.  II.  608 

A  contingent  interest  or  possibility  in  a 
bankrupt  is  assignable  by  the  com* 
missioners.  III.  132 

Term  of  1000  years  to  secure  daughters' 
portions,  payable  at  sixteen  years  of 
age ;  provided,  if  no  daughter  at  the 
time  of  failure  of  issue  male,  the  por- 
tion to  sink.  There  is  a  daughter 
who  attains  to  sixteen,  and  marries 
without  consent,  and  no  son  by  the 
marriage :  but  tlie  daughter  dies  in 
the  lifetime  of  the  father  and  mother, 
and  consequently  when  there  wis  a 
possibility  of  their  having  a  son ;  the 
portion  sinks.  III.  134 

See  an  objection  against  an  estate  pur 
autre  vie  being  limited  over  after  an 
estate  tail,  on  account  of  such  re- 
mainders being  only  a  possibility. 

III.  263  (N) 

Testator  devised  a  term  for  years  and  all 
his  personal  estate  to  ^.  an  infant, 
and  if  ji.  died  during  his  infancy, 
and  his  mother  should  die  withoat 
any  other  child,  then  to  B»  A.  died 
during  his  infancy;  though  the  mo- 
ther was  living,  and  might  have  a 
child,  yet  the  court  aided  1?.,  the  de- 
visee over,  by  directing  an  accouat 
and  discovery  of  the  estate,  in  order 
to  secure  it,  in  case  the  contingency 
should  happen.  III.  300 

See  also  Limitations  of  Terms  for 
Yearsy  under  Estate  for  Years. 

POSTHUMOUS. 

VV'here  there  is  a  power  to  charge  lands 
for  portions   for    younger    childrea 
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living  at  the  father's  death,  a  post- 
humous child  is  within  that  power. 

I.  245 
One  devises  the  surplus  of  his  estate  to 
his  children  and  grandchildren  living 
ai  his  death-;  a  oliiid  or  grandchild 
en  ventre  ta  mere  at  the  testator's 
death  will  take.  I.  342 

'  One  devisee,  in  case  he  leaves  no  son  at 
the  time  of  his  death,  to  J.  S. ;  the 
testator  dies  leaving  his  wife  privet 
ment  ensient  with  a  son ;  this  post- 
humous son  is  a  child  living  at  the 
testator's  death,  and  J,  S.  not  en- 
titled. L486 

POWER. 

Where  tenant  in  tail  has  a  power  to 
make  leases,  this  not  void,  being  in- 
tended to  enable  him  to  bind  the  re- 
version or  remainder -without  fine  or 
recovery,  which  power  he  has  not  by 
32  fl.  8.  I.  144 

Devise  to  ji.j  (the  testator's  wife)  for 
lile,  and  then  to  be  at  her  disposal, 
-provided  it  be  to  any  of  his  children, 
gives  her  an  estate  for  life,  with  a 
power  to  ■■  dispose  of  the  fee ;  and 
where  such  devisee  -with  an  after- 
taken  husband  did,  by  lease,  and  re- 
leas^,  and  ^ne,  convey  tlie  premises 
to  a  trustee  and  his  heirs,  to  the  use 
of  herself  for  life,  without  impeach-  | 
nent  of  waste,  remainder  to  her 
daughter  by  her  first  husband,  and 
the  heirs  of  her  body,  remainder  to 
the  son  by  her  first  husband,  and  his 
heirs  ;  this  adjudged  a  good  execu- 
tion of  the  power.  I.  149 

Power  to  charge  lands  for  portions  for 
younger  children  iiving  at  the  testa- 
tor's death ;  a  child  en  ventre  sa  mere 
is  a  child  within  the  power.      I.  245 

Where  lands  are  settled  on  A.  for  life, 
remainder  to  such  woman  as  he  shall 
marry  for  life,  remainder  over,  with 
power  for  him  to  charge  the  premises 
with  any  sum  of  money ;  such  power, 
«nIesB  there  be  a  clause  inserted  to 
the  contrary,  will,  like  a  power  of 
leasing,   over-reach  all  the   estates. 

I.  246 

A  settlement  is  directed  to  be  made  on 
A.  with  a  power  to  make  a  jointure 
of  a  moiety;  A.  before  the  settlement, 


makes  a  jointure  of  what  exceeds  a 
moiety ;  the  court  will  take  no  notice 
of  this  during  the  husband's  life,  for 
it  may  never  take  effect.  I.  604 

Where  there  is  a  power  to  appoint  an 
use. of  land  by  deed  or,  will ,  a  will 
attested  by  two  witnesses  not  a  good 
appointment,  it  being  to  be  uitepded 
such  a  will  as  is  proper  to  dispose  of 
land.  1. 741 

So  though  it  be  by  any  writing  in  na- 
ture of  a  wilL  ibidm 

Tenant  for  ninety-nine  jears,  if  he  so 
long  live,  with  power  of  charging  the 
premises  with  sums  of  money,  joins 
in  suffering  a  recovery,  and  in  de- 
claring new  uses  thereof;  this  extin- 
guishes the  power  of  charging.  I.  777 

Diversity  betwixt  a  power  annexed  to 
an  estate,  and  one  collateral  thereto, 
the  first  passing  with  the  estate,  the 
other  not.  I.  778 

In  what  cases  Equity  will  help  a  De^ 
fective  Execution  of  a  Power , 

Tenant  for  life  with  power  to  make  a 
jointure,  remainder  over,  tenant  for 
life  covenants  to  make  a  jointure  to  a 
wife  in  consideration  of  marriage  by 
virtue  of  his  power  or  otherwise,  of 
600/.  per  annum,  and  dies  before 
making  the  jointure:  equity  will 
make  it  good.  II.  222 

Husband  having  a  power  to  make  a  join- 
ture to  his  wife  by  deed,  does  it  by 
will,  and  she  has  no  other  provision  ; 
equity  will  make  this  good.     II.  489 

Being  only  a  defective  execution  of  a 
power;   ^ecuSy  of  a  non-execution. 

II.  490 

Baron  and  feme  seised  in  fee  in  right  of 
the  feme,  by  deed  and  fine  settled  the 
premises  to  the  use  of  the  baron  and 
feme  for  their  lives,  remainder  to  their 
first,  &c.  son  in  tail,  remainder  to 
the  daughters  in  tail,  remainder  to 
the  husband  and  wife  and  their  heirs^ 
with  power  to  the  baron  during  the 
joint  lives  of  him  and  his  wife,  by  his 
last  will,  or  any  writing  purporting 
to  be  his  last  will  under  hand  and 
seal,  attested  by  three  witnesses,  if 
baron  dies  before  his  wife,  to  charge 
the  premises  with  2000/.  The  like 
power,  mutatis  mutandis^  to  the  wife, 
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if  she  die  first,  to  charge  the  premises 
with  the  like  sain  ;  faosband  hj  will 
under  liis  hand,  attested  bj  three 
witnesses,  bat  not  sealed,  charged 
the  premises  with  2000A;  held  Toid, 
being  without  a  seal.  II.  606 

Equity  aids  a  defectiTe  execution  of  a 
power,  if  for  a  valuable  consideration ; 
and  this  against  a  remainder-man,  or 
one  not  claiming  under  the  power. 

IL  623 

Tenant  for  life,  with  power  to  make  a 
jointure  of  100/.  per  annum  for  everj 
1000/.  which  he  has  with  his  wife, 
coTenants  on  marriage  to  make  a  join- 
ture accordingly,  and  also  to  make  an 
additional  jointure  on  receiving  or  be- 
coming entitled  to  any  further  money 
in  right  of  the  wife  ;  after  the  death 
of  the  husband,  the  wife  becomes  en- 
titled to  an  additional  fortune  ;  she 
shall  not  compel  the  remainder-man 
to  make  an  additional  jointure  on  her 
on  this  account;  but  on  the  other 
hand  the  husband's  creditors  shall  not 
take  from  the  wife  this  additional 
fortune.  IL  648 

Power  of  Revocation. 
See  Revocation. 

PREROGATIVE  OF  THE 
CROWN. 

In  prosecutions  of  the  crown,  though 
since  the  late  statute  of  the  4  and  5 
jdnncBy  the  venire  facias  which  was 
awarded  de  vicinetoy  and  not  de  cor' 
pore  comitatusy  was  held  good. 

L223 

On  the  crown's  bringing  a  scire  facias 
to  repeal  a  charter,  the  defendant 
shall  pay  costs  on  a  new  trial.   I.  224 

A  chose  en  action  may  be  assigned  to 
the  king,  and  he  or  liis  grantee  sue 
for  it  in  their  own  name.  I.  952 

The  king  may  reserve  a  rent  out  of 
things  incorporeal,  and  may  distrain 
for  this  rent  on  any  other  lands  of 
the  tenant,  but  not  on  such  lands  of 
the  tenant  as  are  let  out  by  him  or 
extended.  1. 307 

An  appeal  lies  from  a  decree  in  the  Isle 
of  Man  to  the  king  in  council,  to 
prevent  a  failure  of  justice ;  although  i 


in  {he  grant  made  of  that  island  by 
the  crown  there  may  have  been  ao 
reservation  of  the  king's  right  to  de- 
termine on  such  appeids.  I.  329 

Whether  the  king  has  power  to  make  t 
man  a  peer  against  his  will.      I.  m 

Upon  an  outkwry,  the  crown  is  not 
a  trustee  lor  the  plaintifl^  but  it  is 
merely  ex  graiiA  that  a  grant  is  made 
of  the  goods  of  the  person  outlawed 
to  the  plaintiff  in  aatisfkction  of  hii 
debt.  I.  figo 

When  an  application  ii  made  for  a  se- 
questration to  the  foreign  plaitfatioiSy 
it  ought  to  be  to  the  king  in  coiodL 

IL«B 

So  an  appeal  from,  a  decree  made  ia  the 
plantations  lies  onlj  to  the  ln>g  in 
council.  AiJ 

A.  is  indebted  to  B^  who  ontiaws  J^ 
and  C  having  goods  of  AJi  in  kb 
hands,  B.  brings  a  bill  against  C.  kt 
a  discovery  thereof  ;  he  ought  int  to 
have  a  grant  of  these  goods  finia  tbe 
crown  which  ia  not  de  jurcy  but  u 
^  graiiA.  n.  jcg,  stq 

A  bastard  dies  without  wife  or  ine, 
and  intestate ;  the  king  is  entitled  to 
his  personal  estate,  and  the  ordinvy 
of  course  grants  administration  to  tiw 
patentee  or  grantee   of  the  crowi. 

Qu.  If  a  church-lease  for  three  lives  be 
granted  to  a  bastard  and  his  bein, 
who  dies  without  issne  and  mtestate, 
shall  the  crown  be  entitled  thereto, 
or  what  shall  become  of  it? 

III.  3S,  S4  (N) 

No  appeal  lies  from  an  order  or  decree 
of  the  Lord  Chancellor,  or  Lord 
Keeper,  in  cases  of  idiocy  or  laoacj, 
but  only   to   the    King   in  coonciL 

The  Lord  Chancellor,  &c  having  jo- 
risdictiou  therein,  not  as  ChanceJior, 
&c.  but   by  virtue   of  a   royal  u^ 
'    manual.  ibid.{^) 

The  king's  grant  of  the  estate  of  a  lu- 
natic without  account  is  void;  bat 
the  king,  or  the  Lord  Chancellor, 
&c.  may  allow  such  a  yearly  maiote- 
nance  to  a  lunatic,  as  amounts  to  die 
yearly  value  of  the  lunatic's  estotf. 

III.  1H> 
The  writ  of  ne  cxeai  repium  fotmeHj 
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B  itite  writ,  and  made  use  of  onlj  by 
thecrowD.  III.  313 

The  kiDg*!  courts  ought  not  to  giTe 
away  the  reveDDC  of  the  crown  npon 
origiiul  writs  ;  nor,  consequently,  to 
order  the  filing  an  original  to  make 
good  a  judgment  on  error  brought, 
without  some  excuse  for  not  filing 
one  before.  III.  314 

PRESENTATION  TO  A  CHURCH 
OR  CHAPEL. 

The  building  and  endowing  of  a  church 
originally  entitled  one  to  the  patron- 
age. I.  774 

Tbe  impropriator  of  a  parish  has  no 
right  to  nominate  a  preacher  to  every 
chapel  within  the  parish,  much  less 
is  he  compellable  lo  to  do.  ibid. 

One  may  bnild  a  private  chspel  for 
himself  and  neighbours,  or  for  him- 
self and  twenty  neighbours;  and  this 
will  not  give  the  parsMi  a  right  to 
nominate  a  preacher  there.  (1)     ibid. 

If  an  advowion  only  be  mortgaged,  and 
becomes  void,  it  seems  the  mortgagee 
is  to  present,  especially  if  in  the  deed 
the  agreement  be  that  he  shall  pre- 
sent; but  where  one  mortgages  a 
manor  with  an  advowson  appendant, 
and  tbe  church  becomes  void,  the 
mortgagee,  thongh  in  possession,  shall 
not  present  until  the  mortgage  is  fore- 
closed. II.  404 

Mortgagee  of  an  advowson   presents; 

the  bill  brought  by  the   mortgagor 

must  be  within  six  months,    in  the 

same    manner  as   a  quare   impedit. 

II.  405 

An  advowson  descending  to  an  heir  is 
real  assets,  and,  as  it  seems,  extend- 
ible in  an  elegit.  III.  401 

PRINCIPAL  AND  ACCESSARY. 

Om  may  be  an  accessary  to  a  felony 
after  tbe  fact,  by  assisting  a  felon  con- 
vict, being  in  custody  under  sentence 
of  transportation,  to  escape  out  of 
prison.  III.  485 

In  all  indictments  against  one  for  being 


accessary  after  the  fact,  by  receiving, 
&c.  a  felon,  it  is  necessary  to  shew 
that  the  defendant  knew  the  principal 
was  guilty,  or  convicted  of  felony. 
III.  493 
See  also  Accebsart. 

PRISON  AND  IMPRISONMENT. 

One  taken  on  a  ngjpticavit,  and  oodU- 
nued  in  prison  a  year  without  any 
fresh  threatening,  ought  to  be  dis- 
charged. III.  103 

Reasonable  that  a  sequestration  should 
lie  in  case  one  talten  by  process  of 
chancery  continnes  in  pristm  with- 
out paying  his  debts.  III.  241 

In  an  indictment  for  an  offence  of  break- 
ing a  prison,  it  is  necessary  to  lay  an 
BCtDal  breaking.  III.  484 

In  an  indictment  for  rescuing  a  prisoner, 
the  word  reicutiit,  or  something 
equivalent,  must  be  nsed,  to  shew  it 
was  forcible,  and  against  the  will  of 
the  keeper.  ibid. 

One  may  be  accessary  to  a  felony  after 

the  fact,  by  assisting  a  felon  convict, 

being  in  cnstody  under  sentence  of 

transportation  to  escape  out  of  prison. 

II L  485 

And  see  Flket  Prison. 

PRIVILEGE. 

If  an  ambassador's  servant  brings  a  bill, 
he  must  give  security  to  answer  costs, 
as  being  a  person  pririleged.  II,  453 

The  father  has  an  undoubted  right  to 
the  guardianship  of  his  own  children  ; 
and,  if  he  can  any  way  gain  them,  is 
al  liberty  so  to  do,  but  must  not  take 
them  in  going  to,  or  returning  from 
the  courL  III.  154,  155 

And  see  Pabliament, 

PROBATE. 

See  Will. 


If  the  party's  clerk  in  court  be  dead,  no 
process  can  be  taken  out  against  the 
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partrvntil  he  has  appointed  h  new 
clerk  !■  coart,  for  which  parpo«e  n 
tabpmna  ad  fadeinT  alt»m*  mast  bi' 
taken  ont,  the  leaving  of  which  at 
the  house  of  the  part;  is  good  ser- 
vice. I.  4SI) 

A^  being  bejond  sea  sues  B.  at  law,  who 
farliifi  a  bill  ineqnityagainit^.;  thi? 
court  will  order  that  service  on  tho 
defendants  attonwy  at  lavr  shall  far 
good  service,  but  not  that  such  attor- 
oej  shall  pnt  in  hia  answer  without 
oath.  Qu,  if  the  defendant  was  in  an 
enemy's  country  where  no  commission 
coahl  go  to  take  the  answer.     I.  533 

Theyonly  are  defendants  to  a  bill  against 
whom  process  is  prajed.  I.  503 


Where  an  inlknt  is  defendant,  the  ser- 
vice of  the  iubpmna  to  hear  judgment 
must  be  oa  the  guardian,  not  on  the 
laSaaL  II.  643 

Attachment. 

The  attachments  on  which  afi  order  for 
a  Serjeant  at  arms  is  grounded  musi 
be  entered  in  the  register's  office,  else 
it  is  irregular.  II.  G57 

The  court  of  Cliancerj  sends  attach- 
ments to  the  warden  of  the  Fleet. 
III.   55 

The  sheriff  is  the  proper  person  to  exe- 
cute process :  but  where  he  is  party, 
or  otherwise  incapacitated,  it  must 
be  directed  to  the  coroner.  ibid. 


Whether  a  grantee  of  a  fee-farm  rent 
may  distrain  for  the  same  upon  lands 
under  sequestration.  I.  307 

First  process  of  contempt  against  a  me- 
nial servant  of  a  peer  of  the  realm  is 
a  sequestration  ntti,  as  against  the 
peer  himself.  I.  535 

The  court  of  Chancery  in  England  may 
grant  a  sequestration  against  the  de- 
fendant ia  Ireland  i  but  it  must  be 
after  a  sequestration  taken  out  here, 
and  nulla  bona  returned.         [I.  361 

When  an  application  is  made  for  a  se- 
questration to  the  foreign  planta- 
tions,  it  ought  to  be  to  the  king  in 
II.  262 


Where  the  sheriff  has  the  amerciaitnts, 
as  in  London,  the  coarse  wsi  to 
grant  n  messenger  to  bring  in  die 
body  on  a  txpi  corptu  returned  ;  tint 
now  the  practice  is  to-denya  an- 

I  senger,  and  order  the  aberiff  tftbrinj 
in  the  body,  else  tbe  sheriff  to  pay 

I      the  pbintiff  all  the  costs.         11.301 

A  sequestration  nisi  is  the  first  proom 
against  a  peer,  or  member  of  the  bone 
of  commons:  fant  kfthere  beaseqnes- 
tration  nisi  against  a  peer  for  wut  of 
an  answer,  and  the  peer  pnts  ia  la 
answer  which  is  insafficieHt,  yettbt 
order  for  a  sequestration  shall  not  be 
absolute,  bnt  a  new  sequestiatioD  sin 
shall  issue.  II.  38S 

Latterly  the  practice  baa  been,  that  it 
the  defendant  appeara  to  a  bill,  isd 
stands  out  in  contempt  to  a  lequestn. 
tion,  the  cause  is  set  down  to  be 
beard,  end  the  record  of  the  bill  pr»- 
duced,  and  taken  pro  Konjtno  ;  but 
if  time  be  given  to  a  defendant  to  sa- 
swer,  though  after  seqnestratioa,  ud 
thongb  the  answer  be  reported  bnf. 
ficient,  yet  the  bill  shall  not  be  taken 
pro  confesso.  II.  5X 

The  only  way  upon  a  decree  for  a  d«bt 
to  affect  land,  is  to  proceed  for  a  coo- 
tempt  to  a  sequestration;  bnt  sach 
sequestration  abates  bj  the  deaUi  sf 
the  party,  which  an  extent  does  not 
II.  63t 

In  chancery,  not  only  the  body  of  tbe 
defendant,  but  also  his  lands  and 
goods,  are  liable  to  a  seqnestr^on ; 
but  no  sequestration  lies,  till  tbe  tiaie 
for  the  return  of  the  attachmeni  ii 
out,  on  which  the  body  was  tabro. 
III.  240 

Ressoaable  that  a  sequestration  should 
lie,  in  case  one  taken  by  process  ot 
chancery  continues  in  prison  withoot 
paying  his  debts.  III.  241 

When  lands  are  decreed,  the  manner  of 
gaining  possession  is,  first  to  serve  tbe 
party  with  a  writ  of  execution  of  the 
decree,  then  to  have  an  attachment 
for  a  contempt  in  not  obeying  the  de- 
cree, and  afterwards  an  injnnctifli 
to  deliver  possession  of  the  premises; 
and  if  that  is  not  done,  to  have  a 
writ  of  assistance  to  the  sheriff  i  bat 
when  a  receiver  is  appointed,  tbis 
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being  as  it  were  the  haiid  of  the  court, 
he  will  in  a  summary  way  be  put  in 
possession,  and  the  tenants  ordered  to 
attorn  to  him,  and  a  wrjt  of  assistance 
granted,  without  awarding  an  in- 
junction, which  is  the  usual  preceding 
process.  III.  379  (N) 

And  see  Contempt. 

PROCHEIN.AMY, 
See  ItifANT. 

PROCURATIONS. 

Procui^tions  are  due  of  common  right 
for  the  bishop,  or  his  vicai  the  arch- 
deacon^s  instructing  the  clergy,  and 
properly  demandable  of  the  curate, 
in  case  of  an  impropriation,  in  the 
ecclesiastical  court.  I.  657 

PRODUCTION  OF  BOOKS,  &c. 

A  defendant  referring,  to.  bookS)  &c«  by 
his  answer,  mi^es  them  as  .  part :  of 
his  answer,  and  shall  therefore  pro- 
duce them  for  the  inspection  of  the 
plaintiff. .  I.  774 

PROFITS. 

See  TnusT/or  raising  Daughter's  Por- 
tions* 

PROHIBITION. 

In  Tacation-time,  on  the  spiritual  or 
other  court's  exceeding  their  juris- 
diction, the  Court  of  Chancery  will 
grant  a  prohibition.  I.  43,  476 

PROOF. 

See  Evidence. 

PROPORTION. 

Where  there  was  tenant  for  life,  re- 
mainder tf>  an  infant  in  tail,  remainder 
to  tenant  for  life  in  fee,  the  court 
would  not  value  the  life  estate  at 
more  than  one-third.  I.  650 

And  see  Avebage. 

PUBLICATION. 
After  the  defendant  has  been  examined 


on  interrogatories,  -and  pnblieation 
passed,  the  plaintiiT  ought  not  to  have 
a  commission  to  examine  witnesses^ 
in  order  to  falsify  the  def(dndant*s  ex- 
amination.    .  III.  413 

PURCHASE. 

As  distingwsked  from  ly^seent^ 
See  Heiiu 

PURCHASE,  PURCHASER,  AND 
PURCHASB-MONEY. 

On  casualties  happening  betw.een  the 
articles. for. a  purchase  and  the  sealing 
of  the  conyeyaQce,.  who  sbalLbear  the 
loss*  1. 61 

In  marriage  articles  the  issue  to  be  con- 
sidered as  purchnsers..      I.  145*  .291 

A  purchaser  before  a  master,  submitting 
to  lose. his  deposit,  is  not  bound  to 
proceed  in  the  purchase.  I.  745 

One  seised  in  fee  clevises  lands  to  his 
granddaughter  for  life,  remainder  to 
his  right  heirs  male  for  ever,  and  dies, 
leaving  his  granddaughter  his  heir  at 
law,  and  a  deceased  brother's  son  his 
next  heir  male ;  the  devise  of  the  re- 
mainder is  void,  it  being  necessary 
that  he  who  claims  as  heir  male  by 
purchase,  must  be  heir  as  .well  as 
heir  male.  II.  1 

By  the  statute  of  11  and  12  W.  3. 
cap*  4.  a  Papist  is  disabled  not  only 
from  purchasing  lands  himself,  but 
also  from  taking  lands  either  by  de- 
vise or  settlement,  the  yroxA,  purchase 
being  used  in  contradistinction  to  the 
word  descent  II.  3 

One  possessed  of  a  term  devises  it  to  A^ 
and  makes  B.  his  executor  and  dies^ 
leaving  some  debts ;  if  the  executor 
sells  the  term,  the  purchaser  shall  hold 
it  against  the  devisee ;  secus^  if  sold 
at  an  under-value,  or  if  the  purchaser 
knew  that  >here  were  no  debts,  or 
that  the  debts  were  or  could  be  paid 
without  breaking  in  upon  this  specific 
legacy.  it  148 

The  court  will  not  compel  a  pur/cbaser 
under  a  decree  to  accept/li  doubtful 
title.  IL  201 

A  receipt  indorsed  signed  by  the  seller 
for  the  purchase  money,  if  the  mo« 
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ney  be  not  really  paid,  is  of  no 
avail.  II.  295 

A  reversion  expectant  on  an  estate  for 
life  is  decreed  to  be  sold  ;  B,  is  con- 
firmed the  best  purchaser,  and  the 
order  made  absolute  the  1st  of  Jo- 
nuary  1724 ;    on  the  ■  day  of 

January  172ff,  B,  is  ordered  to  bring 
his  money  into  the  bank ;  the  life 
drops ;  as,  if  the  life  had  dropped  the 
next  day  after  the  report  of  J9.'«  be- 
ing the  best  purchaser  made  absolute, 
the  purchase  must  have  stood,  and  as 
from  that  time  the  life  was  wearing, 
so  from  that  time  the  purchaser  ought 
to  pay  interest.  II.  410 

A  widow  of  a  freeman  of  London,  who 
left  children  and  died  intestate,  was 
entitled  to  four-ninths  of  his  personal 
estate,  and  having  by  deed  assigned 
over  her  four-ninths  for  her  separate 
use  in  case  of  marriage,  to  such  per- 
sons as  she  should  appoint,  and  for 
want  of  such  appointment,  then  to 
her  children;  the  widow  intending 
to  marry  a  second  husband,  by  an- 
other deed,  to  which  the  husband 
was  party,  in  consideration  of  the  in- 
tended marriage,  and  of  a  settlemeut 
made  on  her  by  him,  recites,  that  if 
she  did  not  dispose  of  her  four-ninths, 
the  husband  would  be  entitled  thereto; 
and  then  assigns  it  over  to  trustees,  in 
trust  for  the  intended  husband  during 
their  joint  lives,  subject  to  her  control 
and  disposal  by  writing,  after  which 
she  dies  without  disposing  of  it ;  de- 
creed the  second  husband  is  as  a  pur- 
chaser, and  the  recital,  that  he  would 
be  entitled  to  it  if  the  wife  should  not 
dispose  of  it,  was  a  gift.  II.  533 

A  Papist  is  by  11  and  12  fV,  3.  cap,  4. 
disabled  to  take  by  purchase,  which 
has  been  construed  to  extend  to  taking 
by  will.  ^  III.  46 

A  defendant  in  his  plea  of  a  purchase 
for  a  valuable  consideration  omits  to 
deny  notice  ;  if  the  plaintiff  repires 
to  it,  all  the  defendant  has  to  do  is  to 
prove  his  purchase.  III.  94 

One  articles  to  buy  land,  and  the  title 
is  under  a  will  not  proved  in  equity 
against  the  heir ;  yet  in  some  cases 
equity  will  compel  the  purchaser  to 
accept  the  title.  IK.  190 


In  all  cases  where  the  hosband  makes  a 
settlement  of  his  own  estate  on  lus 
wife,  in  consideration  of  her  fortune ; 
the  wife's  portion,  though  cons'tstiog 
of  chores  en  action,  and  though  there 
be  no  particular  agreement  for  that 
purpose,  is  looked  npon  as  purchased 
by  him.  III.  199  (N) 

30,000/.  is  covenanted  to  be  laid  oat  io 
land  ;  the  money  need  not  be  laid  oat 
all  together  upon  one  'purchase ;  bat 
if  laid  out  at  several  times,  it  is  suffi- 
cient ;  and  if  the  covenantor  dies, 
having  purchased  some  lands  which 
are  left  to  descend,  this  will  be  a  sa- 
tisfaction pro  tonic.  III.  2iS 

In  the  plea  of  a  purchase,  it  is  a  suffi- 
cient denial  of  notice  to  say  that  at 
the  time  of  the  purchase  he  had  not 
notice,  without  saying,  or  at  any  time 
before.  III.  243 

In  the  plea  of  a  purchase  or  marriage 
settlement,  notice  must  be  denied, 
though  not  charged  by  the  bill ;  and 
it  is  best  to  deny  it  both  in  the  plea 
and  answer.  III.  244  (N) 

In  the  pleading  of  a  purchase  or  mort- 
gage, the  defendant  must  plead  that 
the  seller  or  mortgagor  was  or  pre- 
tended to  be  seised  in  fee.     III.  ^1 

A  trust  estate  was  decreed  to  be  sold  to 
the  best  purchaser.  A.  articles  to  boj 
the  estate  of  the  trustees,  and  brings 
a  bill  against  them  to  perform  the 
contract ;  the  court  will  make  no  de- 
cree but  leave  the  plaintiff  to  go  be- 
fore the  master,  and  get  himself  re- 
ported the  best  purchaser.     III.  iS2 

Where  a  man  purchases  an  estate,  pajs 
part,  and  gives  bond  to  pay  the  resi- 
due of  the  purchase  money  ;  notice 
of  an  equitable  incumbrance  before 
payment  of  the  money,  though  after 
the  bond,  is  sufficient.  III.  307 

A  fine  and  Qve  years*  non-claim  shall, 
in  favour  of  a  purchaser,  bar  a  trost 
term,  though  the  ceatui  que  trust  be 
an  infant.  III.  310  (N) 

A  term  assigned  by  an  executor  in  trost 
to  attend  the  inheritance,  shall,  in 
equity,  follow  all  estates  created  oat 
of  it,  and  all  incumbrances  subsisting 
thereon,  and  is  so  connected  with  it, 
as  not  to  be  severed  to  the  detriment 
of  a  bon&  fide  purchaser,  who  shall 
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Tiave  the  benefit  of  all  interests  which 
the  mortgagor  had  at  the  time  the 
mortgage  was  made,  unless  against  an 
intermediate  purchaser  without  no- 
tice. III.  330 

Where  by  the  statute  of  frauds  it  is  said, 
that  judgments  shall  not  bind  lands 
but  fiom  the  signing,  this  relates  only 
to  purchasers.  III.  399 

And  3ee  Lis  Pendens. 


Q. 


QUAKER. 

Where  the  suit  was  frivolous,  a  Quaker 
defendant  allowed  to  put  in  his 
Answer  without  oath  or  affirmation. 

I.  781 


R 


REAL  ESTATE. 

Trustee,  guardian,  or  executor,  cannot 
change  the  nature  of  the  cestui  que 
inuts  estate  by  changing  a  personal 
iDio  a  real  estate,  nor  e  converso, 

IIL  100 

ThoBgh  the  spiritual  court  cannot  inter- 
meddle with  a  freehold  (or  real  estate) 
to  distribute  it,  yet  chancery  can  en- 
force such  a  distribution.      III.  102 

See  alio  the  statute  of  14  Geo.  %    ibid. 

(N) 

A  lease  granted  to  one  and  his  heirs  for 
three  lives,  is  a  real  estate ;  and  though 
by  the  statute  of  frauds  it  is  made  li- 
« able  to  pay  debts,  yet  it  is  only  such 
debts  as  bind  the  heir;  and  where 
the  spiritual  court  set  aside  a  will 
disposing  (inter  aP)  of  such  estate, 
as  revoked,  this  sentence  did  not  af- 
.  fact  the  devise  of  such  real  estate. 

in.  166 

Ifaeal  estate  cannot  pass  by  a  will  made 
•before  the  purchasing  thereof. 

IIL  170, 171 

TOL.  III. 


Where  the  personal  Estate  shall  or 
shall  not  be  tqtplied  to  exonerate  the 
real. 

Parol  proof  admitted  to  shew  the  testa- 
tor's intention  that  his  executrix 
should  retain  the  personal  estate,  and 
not  apply  it  towards  the  discharge  of 
the  mortgage.  I.  9,  116 

Mortgage  in  fee  is  made  redeemable  on 
payment  of  300/.  and  interest,  upon 
any  Michaelmas^daj  on  six  months' 
notice;  mortgagor  dies,  having  de- 
vised his  personal  estate  to  his  wife ; 
the  personal  estate  is  liable  to  pay  the 
mortgage.  I.  291 

One  having  mortgaged  his  fee-simple 
estate,  devises  his  leasehold  to  A.^  and 
his  fee-simple  to  J9.,  and  dies,  leaving 
no  other  personal  estate  ;  the  devisee 
of  the  fee-simple  must  take  it  cum 
onercj  and  shall  not  charge  the  lease- 
hold estate  specifically  devised  with 
the  mortgage.  I.  693 

Personal  estate  not  to  be  applied  in 
exoneration  of  the  real,  in  cases  where 
a  specific  or  other  legatee  would  be 
prejudiced;  much  less  shall  the  bona 
paraphernalia  of  the  wife  be  so  ap- 
.  plied.  I.  730 

One  seised  in  fee  of  a  real  and  possessed, 
of  a  personal  estate,  by  will  directs 
that  his  legacies  be  paid  out  of  his 
real  estate,  and  devises  his  personal 
estate  to  his  children ;  his  children 
shall  have  the  personal  estate  free 
from  the  legacies,  but  charged  with 
the  debts,  and  the  real  estate  only 
shall  be   charged  with  the  legacies. 

II.  366 

Portions  secured  by  settlement  out  of 
land,  or  articled  so  to  be,  are  not  to 
be  paid  out  of  the  personal  estate. 

II.  437 

If  a  mortgagor  borrows  money,  though 
there  be  no  covenant  in  the  mortgage 
deed  to  pay  it,  yet  his  executor 
will  be  decreed  to  pay  the  money  in 
discharge  of  the  land  descended  to  the 
heir.  II.  455 

If  one  mortgages  lands  and  dies,  his 
personal  estate  shall  go  in  ease  of  the 
real :  but  if  A.  seised  in  fee  mortga* 
ges  his  land,  leaving  B.  his  son  and 
heir,  and  B.  dies  leaving  C.  his  heir ; 
3m 
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B.'t  peraraal  estate  shall  oot  be  ap- 
plied  to  par  thi*  mortgage,  became 
it  was  not  B.'t  debt.  So  though  the 
mortgage  being  traasferred  ia  E.h 
time,  B.  covenants  to  paj  tbe  inoBej, 
yet  the  debt  net  beiog  origiiully  the 
debt  of  B.,  hii  covenant  is  onlj  u 
surety,  and  the  land  the  origioal 
debtor,  which  C.  shall  therebre  take 
CUM  ottere.  II,  Q84 

One  devises  all  his  persoBat  estate  to  his 
daughter,  and  aU  bis  real  estate  to 
trustees,  in  trast  to  pay  debts,  &c . 
remainder  to  his  daughter  in  tail,  re- 
mainder over ;  the  personal  estate 
tiuHX  in  the  fint  place  be  applied  to 
pay  the  debts.  III.  SU 

Express  words,  or  words  tantunoniit, 
are  requisite  to  eKsmpt  tlie  personal 
estate  fnm  payment  of  debu. 

III.  335 

Every  mortgage,  though  without  any 
covenant  or  bond  to  pay  the  money, 
implies  a  loan,  and  every  loan  im- 
plies a  debt;  therefore  an  heir  of  a 
mortgagor  shall  compel  an  application 
of  the  personal  estate  to  pay  off  a 
mortgage,  thongh  there  was  no  cove- 
nant, &c  from  the  mortga^r. 

III.  358 

MaUen  eontrovvrted  between  the  Heir 
and  Executor,  S[c.   See  Agbebmeiit, 


RECEIVER. 

The  appointing  a  receiver  is  not  in  all 
cases  a  turning  the  party  out  of  pos- 
session ;  as  where  a  receiver  is  ap- 
pointed of  an  infant's  estiUe,  the  re- 
ceiver's possession  is  the  possession  of 
the  infant ;  but  on  the  appointing  a 
receiver  in  an  adversary  salt,  as  where 
the  plaintiff  in  ejectmoit  has  recover- 
ed a  verdict ;  here  the  receiver's  pos- 
'  seasien  seems  to  be  the  possession  of 
hia  that  has  the  right  to  it.  III.  379 

As  the  receiver  is  the  hand  of  the  court, 
he  will  be  put  in  possession  in  a  sum- 
mary way,  by  ordering  the  tenants  to 
atttmi  to  bim,  and  granting  him  a  writ 
of  assistance,  without  first  awardlbg 
an  jtOunrtion,  whidi  is,  is  other  cases, 
the  tisuat  process.  ibid,  (N) 


REGOCNIZANCK. 

A  recognizance  oot  enrolled  shall  tw 
looked  upon  only  as  a  bond,  and  ptii 
as  a  debt  by  specialty.  I.  311 

So  H  recognizance  not  regnlaily  talitn 
msy  be  sued  as  an  obligation.  I.  SX 

Where  the  court  permits  the  enroUiugof 
a  recognizance  after  the  time  elapwd, 
it  always  takes  care  not  to  hurt  sa 
intervening  purchaser.  I.  MO 

Committee  of  an  iabot  heiress  havitg 
given  a  recognicance,  conditioned  thti 
he  should  not  mfier  the  infant  to 
marry  without  tbe  consent  of  tite 
court ;  the  form  of  this  recogniuace 
was  afterwards  moderated,  rn.  thst 
the  infant  should  not  marry  aiik  Iti 
commitlee't  privity  witboat  the  coa. 
sent  of  the  court.  I.  SOS 

One  taken  on  a  tuppUeaoitt  and  coolr- 
nned  in  prison  a  year  without  say 
fresh  threatening,  discharged  on  ea. 
tering  into  a  recognisance  beloie  i 
master  in  100/.,  with  two  snrelietia 
50A  each,  to  keep  the  peace. 

III.  103,101 

And  see  Seguuties. 

RECORDER  OF  LONDON. 
See  LoNBOir. 
RECOVERY. 

Where  a  purchase  is  directed  to  bt 
mde,  aiKl  tbe  land  to  be  settled  an  / 
in  tail,  the  remainder  orer,  it  is  moit 
reasonable  for  eqaitj  to  decree  (Ik 
trnat  to  be  exectUed,  and  tbe  catite 
settled  with  remainder  over  ;  thatai 
such  remainder-miin  may  have  tbe  Ik- 
nefit  of  tbe  chance  of  tmanf  in  taiTi 
dying  before  his  haviag  safcfid  t 
recovery.  I>  91 

Nothing  less  than  acMnnMHi  sccaveiy 
snffercd  by  ceaha  fM«  tmtt  jn  td  ti 
sufBcieat  to  bar  the  reoisMideB-BiaB, 
or  even  tbe  issoe.  Ilj  Hii  iifsiina  i 
Lord  Comper.  iW 

Upon  a  aettlomant^.  Is  made  IsaaC 
/or  life,  remainder  to  the  heirs  of  hii 
body  by  has  wife;  and  in  tbe  SM* 
deed  A.  covesanta  not  to  •■f'eraH- 
oavet7,  but  IfaU  tbe  lands  sfanll  be  <b- 
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joyed  according  to  these  limitatioDS ; 
^.  does  suffer  a  recovery,  and  devises 
these  lands;  the  covenant  good  to 
bind  the  assets ;  but  A.  being  tenant 
in  tail)  and  as  such  having  power  to 
suffer  a  recovery,  the  lands  devised 
fhall  not  be  affected.  I.  104 

Where  money  is  directed  to  be  laid  out 
in  a  purchase  of  land,  and  to  be  set- 
tled on  A.  for  life,  remainder  to  B.  in 
tail,  remainder  to  C.  in  fee ;  if  A.  and 
JB.  bring  a  bill  for  the  money,  they 
ahall  not  have  it,  becaiise  of  the  con- 
tingency to  C,j  which  cannot  be  bar- 
red without  a  common  recovery ;  secus^  • 
vhere  such  remainder  can  be  barred 
by  a  fine  onlj.  I.  470 

Ope  seised  in  fee  of  the  manors  of  A. 
and  fi.  devises  them  to  6*.  for  life,  and 
it  €•  shall  have  issue  male,  then  to 
j«ich  issue  male  and  his  heirs  for  ever; 
but  if  C.  shall  leave  no  issue  male,  the 
jpianor  of  A.  to  J,  S.  in  fee,  and  that 
qf  B.  to  J.  N.  in  fee ;  C.  suffers  a  re- 
covery of  these  manors,  it  will  bar  the 
contingent  estates  limited  to  J.  S.  and 
J.  N.  I.  609 

In  a  marriage  settlement  the  husband 
was  made  tenant  for  ninety-nine 
years,  if  he  so  long  lived,  remainder 
to  trustees  during  the  life  of  the  hus- 
band, &c.  remainder  to  the  first,  &c. 
son  by  the  marriage  in  tail  male,  re- 
mainder to  the  first,  &c.  son  by  any 
other  wife,  remainder  over ;  a  son  is 
bom  and  of  age,  the  wife  dead,  and 
there  are  no  other  sons  by  a  subse- 
quent marriage,  the  trust  for  preserv- 
ing contingent  remainders  descends 
to  an  infant ;  if  for  the  benefit  of  the 
-Cunily,  equity  will  decree  the  infant 
trustee  to  join  in  a  recovery.     I.  536 

Cestui  que  tnut  in  tail  brings  a  bill 
against  his  trustees,  to  the  intent  they 
should  join  in  a  recovery;  this  not 
proper,  but  it  is  proper  to  pray  that 
the  trustees  may  convey  the  premises 
to  cestui  que  trust  in  tail,  who  may 
^en  9i|ffer  a  recovery ;  though  if  the 
tfostees  are  also  trustees  for  any  an- 
nuities subsisting,  they  ^re  not  com- 
pellable to  part  with  the  legal  estate 
f«a  of  them  to  the  cestui  que  trust  in 
4ai|.  II.  134 

TauuU  in  tail  jnaie,  remainder  to  him- 


self in  fee,  devises  his  lands  to  J.  f., 
and  then  suffers  a  recovery  to  the  use 
of  himself  in  fee,  and  dies  without 
issue  male ;  this  is  a  revocation  of  the 
will.  III.  163 

A*  covenants  on  his  marriage  to  lay  out 
3000/.  in  the  purchase  of  land,  and  to 
settle  it  on  A.  in  tail,  remainder  to  B» 
A.  purchases  the  manor  of  D.  with  this 
3000/.,  and  never  settles  it,  but  suffers 
a  recovery  thereof :  as  the  covenant 
was  a  lien  on  the  land ;  so  the  reco- 
very suffered  thereof  discharges  the 
lien,  and  bars  B.  of  the  benefit  of  the 
covenant,  and  of  the  remainder. 

III.  171 

The  father  tenant  for  life,  remainder  to 
the  son  in  tail,  with  remainder  over. 
The  son  is  an  infant,  and  on  an  ad- 
vantageous match  being  proposed  for 
the  son's  marriage,  the  father  and  in- 
fant son  join  in  marriage  articles,  and 
the  father  only  covenants,  that  within 
a  year  after  the  son's  coming  to  age, 
the  father  and  son  will  join  in  a  fine 
and  recovery  of  the  family  estate  to 
divers  uses.  The  infant  son  seals  the 
deed;  and  within  a  year  after  he 
comes  to  age,  joins  with  his  father  in 
a  fine  and  recovery :  the  infant  son's 
sealing  of  these  articles  not  sufficient 
to  declare  the  uses  of  the  fine  and  re« 
covery.  III.  206 

No  precise  form  of  words  requisite  to 
declare  the  uses  of  a  fine  and  reco- 
very, provided  the  meaning  of  the 
parties  sufficiently  appears.    III.  208 

Tenant  in  tail  of  a  rent  granted  de  novo 
without  any  remainder  over,  suffers  a 
recovery  ;  this  will  not  give  an  abso- 
lute, but  only  a  determinable  fee. 

III.  230 

Tenant  in  tail  of  lands  mortgaged  not 
bound  to  keep  down  the  interest,  as 
tenant  for  life  is,  even  though  the 
tenant  in  tail  shall  have  died  during 
his  infancy,  and  consequently  before 
it  was  IB  his  power  to  have  barred  the 
remainder  by  a  recovery*      HI.  235 

And  see  Entry. 

REGISTER. 

In  a  poor  cause,  to  save  expense,  and 
where  the  matter  is  clear,  the  court 
will  refer  it  to  the  register,  and  not 
2m2 
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to  the  master,  to  compute  the  interest 
or  arrears  of  rent  III.  268 

REHEARING. 

On  the  plaintifPs  petition  to  rehear,  the 
cause  is  open  with  respect  to  him  as 
to  those  parts  only  complained  of  in 
the  petition ;  whereas  the  defendant 
is  at  liberty  to  object  against  every 
part  of  it.  I.  300 

In  the  discretion  of  the  court  whether 
or  no  to  grant  a  rehearing.        III.  8 

Order  for  a  rehearing  refused  to  be  dis- 
charged, though  at  the  distance  of 
about  twenty- four  years,      ibid,  (N) 

An  agreement  was  signed  by  the  par- 
ties, and  by  consent  made  an  order  of 
court,  to  submit  to  such  decree  as  the 
court  should  make,  and  neither  party 
to  bring  an  appeal ;  yet  the  cause  al- 
bwed  to  be  reheard.  III.  242 

RELATION. 

One  having  a  right  to  administer  to  J,  S, 
brings  a  bill  for  an  account  of  J.  S.'s 
personal  estate,  which  bill  being  de- 
murred to,  the  plaintiff  took  out  ad- 
ministration to  J.  S.J  and  charged  the 
same  by  way  of  amendment ;  this  held 
to  be  sufficient,  for  that  the  adminis- 
tration, when  taken  out,  related  to 
the  time  of  the  death  of  the  intestate. 

in.  351 

So  where  an  executor,  before  probate, 
files  a  bill,  and  proves  afterwards  the 
will ;  such  subsequent  probate  makes 
the  bill  a  good  one.  ibid. 

See  concerning  the  Relation  of  Judg- 
ments signed  in  Vacation^to  the  pre- 
ceding  Ternij  title  Securities. 

RELEASE. 

A  will  cannot  operate  as  a  release.  I.  85 

No  reason  to  set  aside  a  release  because 
the  party  releasing  had  a  right ;  secus^ 
if  ignorant  of  his  right,  or  if  the  same 
was  concealed  from  him.     I.  239, 728 

Where  one  by  will  gives  a  debt  which 
is  owing  to  him,  this  cannot  in  strict- 
ness operate  as  a  release.        II.  332 

Devise  to  such  of  the  children  of  ji,  as 
shall  be  living  at  his  death,  ji,  has 
issue  2?.,  who  becoming  a  bankrupt, 
gets  his  certificate  allowed,  after 
which  ^.  dies;  this  contingent  inter- 


est is  liable  to  the  faankraptcy,  for* 
asmuch  as  the  son  in  the  father's  life- 
time might  have  released  it.  III.  \Sl 

Where  a  daughter  of  a  freeman  of  Lati' 
don  accepts  of  a  legacy  of  10,000/!. 
left  her  by  her  father,  who  recom- 
mended it  to  her  to  release  her  right 
to  her  orphanage  part,  which  she  does 
release  accordingly ;  if  the  orphanage 
be  much  more  than  her  legacy,  tboagh 
she  was  told  she  might  elect  whkh 
she  pleased ;  yet  if  she  did  not  know 
she  had  a  right  first  to  inquire  into 
the  value  of  the  personal  estate,  ind 
the  quantum  of  her  orphanage  part, 
before  she  made  her  election  ;  this  is 
so  material,  that  it  may  avoid  her  re- 
lease, in.  316 

In  what  manner  a  party  releasing  oagbt 
to  be  informed  of  his  right,  so  as  to 
be  bound  by  such  release.     III.  321 

Though,  generally  speaking,  an  exe- 
cutor or  trustee  compounding,  or  re- 
leasing a  debt,  must  answer  for  the 
same  ;  yet  if  it  appears  to  have  been 
for  the  benefit  of  the  trust  estate,  it 
is  an  excuse.  III.  SSI 

As  to  the  Child  of  a  Freeman's  releas' 
ing  his  Orphanage  Pari^  see  title 
London. 

RELIEF. 

A  bill  is  brought  by  a  lord  of  a  manor  to 
recover  a  fine  for  a  copyhold,  on  a 
suggestion,  that  the  defendant  was 
admitted  by  attorney,  but  sometiroei 
pretends  the  attorney  had  no  autho- 
rity to  take  such  admittance ;  the  de- 
fendant answers  as  to  part,  and  demnrs 
as  to  relief ;  the  demurrer  held  good. 

in.  148 

Lord  brings  a  bill  against  tenant  to  re- 
cover a  quit-rent,  alleging  that  the 
land  out  of  which  the  quit-rent  issues, 
by  reason  of  the  unity  of  possession  of 
that  with  other  lands,  is  not  known ; 
the  defendant  answers  as  to  disco- 
very, and  demurs  as  to  relief;  de- 
murrer good.     Quwre.  UL  149 

REMAINDER. 

If  ^.  be  a  copyholder  in  tail,  remainder 
to  B.  in  fee,  and  A.  takes  a  grant  of 
the  freehold  from  the  lord  to  him  and 
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hiB  heirs,  and  dies  without  issue ;  Qu. 
If  B.y  in  whom  there  was  once  a  vested 
remainder  in  fee  in  the  premises,  is 
not  entitled  to  the  same?   IILlO(N) 

"Where  a  term  for  years  is  devised  to  A, 
for  life,  remainder  to  B.,  and  the  exie- 
cutor  assents  to  the  devise  to  ^.,  this 
is  a  good  assent  to  the  devise  over. 

in.  12 

Where  the  use  of  goods  is  given  to  one 
for  life,  remainder  over;  the  cestui 
que  use  for  life  must  sign  an  inventory, 
expressing  tW  he  is  entitled  to  these 
things  for  his  life,  and  that  afterwards 
they  belong  to  the  person  in  remain- 
der. III.  336 

See  more  concerning  Remainders  being 
goody  under  tit.  Limitation  of  Terms 
for  Yearsj  &c.  Tit.  Estate;  also 
under  tit.  Rents. 

RENT. 

l«esaor  dies  on  MichaelmaS'dvLjj  and  be- 
fore sun-set ;  the  heir  or  jointress,  not 
the  executor,  shall  have   the   rent. 

I.  177 

\^Qu.  If  the  lessor  had  died  after  sun-set 
and  before  midnight,     ibid,^ 

If  the  tenant  had  paid  the  rent  on  the 
day,  the  payment  had  been  good, 
though  the  lessor  had  died  before  sun- 
set; but  the  executors  to  account  for 
this  to  the  jointress.  ibid. 

Qucere  tamen. 

Where  lessor  reserves  a  rent,  and  dies 
on  the  rent-day  about  twelve  at  noon, 
if  the  lease  must  determine  by  his 
death,  the  rent,  rather  than  be  lost, 
shall  go  to  his  executors ;  secus^  if  the 
lease  is  to  have  a  continuance.  1. 180 

Tenant  for  life  leases  for  years,  render- 
ing rent  half-yearly,  and  dies  in  the 
middle  of  the  half-year ;  equity  will 
not  apportion  the  rent  as  to  time. 

I.  392 

Vide  autem  1 1  Geo.  2.,  by  which  rent  is 
apportioned  in  point  of  time. 

JL  &,  lessee  of  land  to  him  and  his  heirs 
for  three  lives,  assigns  the  whole  es- 
tate, reserving  a  rent  to  him  and  his 
executors,  and  dies;  his  executors, 
and  not  hu  heirs,  are  entitled  to  the 
rent.  I.  555 

A  tenant  who  had  paid  taxes  on  account 


of  a  charity  which  appeared  to  be  ex- 
empted from  taxes,  not  suffered  to  be 
relieved  out  of  the  arrears  of  rent  in 
his  hands.  III.  128  (N) 

As  the  profits  of  the  wife's  land  would 
belong  to  the  husband  during  the  co- 
verture, so  the  rent  issuing  out  of  the 
laud  during  that  time,  and  which  is 
payable  by  the  tertenant  in  respect  of 
the  profits,  belong  to  the  husband, 
who  may  avow  alone  for  rent  incurred 
during  the  coverture.  III.  200 

If  a  rent  de  novo  be  granted  in  tail, 
without  any  remainder  over,  and  te- 
nant iq  tail  takes  wife,  and  dies  with- 
out issue ;  the  wife  shall  not  be  en- 
dowed, because  the  thing  out  of 
which  the  dower  is  to  arise  is  not  in 
being.  Sect/^,  if  the  rent  were  granted 
in  tail,  remainder  over.  III.  230 

Tenant  in  tail  of  a  rent  granted  de  naooj 
without  any  remainder  over,  suffers  a 
recovery ;  this  will  not  pass  an  abso- 
lute, but  only  a  determinable  fee. 

ibid. 

On  what  supposition  the  law  allows  the 
remainder  of  a  rent  granted  de  novoy 
to  be  good.  ibid.  (N) 

One  devises  a  rent  charge  to  be  sold  to 
pay  legacies  amounting  to  800/. ;  and 
if  the  rent  charge  should  sell  for 
1000/.,  the  testator  gives  a  further  le- 
gacy of  200/.  The  rent  charge  sells 
for  above  800/.,  and  less  than  1000/., 
what  exceeds  the  800/.  shall  belong 
to  the  heir.  III.  252 

A  legacy  out  of  a  rent-charge  shall  car- 
ry interest  III.  254 

In  a  poor  cause,  to  save  expense,  and 
where  the  matter  is  clear,  the  court 
will  refer  it  to  the  register,  instead  of 
a  master,  to  compute  the  arrears  of 
rent.  II L  258 

At  law  there  could  be  no  general  occu- 
pant of  a  rent :  as  If  I  had  granted  a 
rent  to  ji,  for  the  life  of  B.,  and  ji. 
had  died  living  J9.,  the  rent  would 
have  determined.  III.  264  (N) 

If  a  man  had  granted  a  rent  tO'^.,  his 
executors  and  assigns,  during  the  life 
of  B.,  and  afterwards  the  grantee  had 
died,  leaving  an  executor,  but  no  as- 
signee, the  executor  should  not  have 
had  the  rent,  which  being  a  freehold, 
could  not  hav«  descended  to  an  exe- 
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cntor;  bat  this  it  helped  bj  the  >ta- 
tnte  of  frauds,  iiDce  which,  if  ■  rent 
be  granted  to  A.  for  the  life  of  B., 
sod  A.  die,  living  B.^  A.H  execntnn 
or  Hdmioistraton  shall  hare  it  during 
the  life  of  B.,  for  the  statnte  is  made 
not  only  to  prevent  the  inconveniency 
of  scrambling  for  the  estate,  hut  also 
for  continuing  it  during  the  life  of  the 
cetlui  que  vie.  III.  264  (N) 

see  also  Mattert  controverted  between 
Heir  and  Executory  under  tit.  Ukir. 

Fee-Farm  Rent. 

Patentees  of  fee-farm  rents  have  the 
same  power  of  distress  as  the  king  had, 
and  so  may  distrain  on  other  lands  of 
the  tenan^  though  not  subject  to  the 
rent,  but  not  on  such  other  lands  as 
are  let  out  bj  the  tenant,  or  extend- 
ed. Qu.  If  thefn»7  distrain  on  other 
lands  of  the  tenant  under  sequestra- 
tion. 1.  306,  307 

QuU-Reml. 

An  owner  of  a  quit-rent  onght  to  fkj 
taxes  in  proportion  onlj  to  what  the 
land  pays;  butif  the  matter  has  been 
examined  by  thecommissionersofthe 
land-tax,  this  court  will  not  re-exa- 
mine it.  I.  328 

Lord  brings  a  bill  against  tenant  to  re- 
cover a  quit-rent,  alleging  that  the 
land  out  of  which  the  quit-rent  issues, 
by  reason  of  the  unity  of  possession  of 
that  with  other  lands,  is  not  known  ; 
the  defendant  answers  as  to  disco- 
very, and  demurs  as  to  relief;  the  de- 
murrer good.     Qutgre.  Itl.  149 

Though  a  bill  in  equity  to  recover  a 
quit-rent  may,  under  some  circum- 
stances, be  proper,  yet  it  ought  to  ap- 
pear therein  that  the  plaintitT  has  no 
remedy  at  law.  III.  356,  2A7 

REPLICATION. 

A  defendant  in  his  plea  of  a  purchase 
for  a  valuable  consideration  omits  to 
deny  notice ;  if  the  plaintiff  replies 
to  it,  all  the  defendant  has  to  do,  is  to 
prove  his  purchase.  Ill,  94 

If  a  defendant  puts  In  an  answer  to  a 
bill  broaght  by  an  infant,  who  does 


not  reply  to  i^  sach  anawcf  tfnl^it 
seems,  be  taken  to  be  tnle ;  in  regard 
the  defendant,  for  Want  of  a  repbe^ 
tion,  is  deprived  of  an  oppoitiratty  of 
examining  witnesiea  to  prove  bis  an- 
swer. III.  ssr  (N) 

Qutere  tamen. 
And  see  Plka. 

RESCUE. 

In  an  Indictment  for  a  reacae  eta  pri- 
soner, the  word  reiemtil,  or  son^ 
thing  equivalent,  mnst  be  uati  ts 
shew  it  was  forcible  and  against  the 
will  of  the  keeper.  III.  484 

RETAINER. 
See  EzEcuToib 

RETURN. 

One  who  had  been  a  prisoner  in  New- 
gate tor  debt,  bit  since  remored  to 
the  Fket  ii  ezcommaniated ;  Oe 
Court  of  Chancery  will  not  direct  Ute 
cursitor  to  make  out  the  writ  of  a- 
commurticato  agendo  to  the  WardW 
of  the  Fleet ;  but  the  wnt  iaf  be 
directed  to  the  sheriff,  who  may  re- 
tnm  a  non  ett  inoentui,  and  oo  tbii 
retoni,  B.  R.  may  grant  an  kabem 
corpus^  and  thereon  chaise  bim  with 
an  excommunicato  agtiendo.  III.  i3 

REVERSION. 

A.  has  two  sons,  B.  and  f?.,  aAd  M  the 
marriage  qf  B.  A.  settles  part  of  hb 
lands  on  B.  in  tail;  and  A.  befif 
seised  in  foe  of  the  reversion  of  tbese 
lands,  and  of  other  lands  in  possestiea) 
devises  Atl  Au  landt  and  ktredihi- 
mentt  not  otherwise  bf  Um  teOkd 
or  ditpoted  of;  the  revenion  in  Ike 
will  pass.  III.  56 

The  reversion  in  fe«  is  ^art  of  the  eht 
estate  ;  and  if  the  owner  had  the  bwl 
as  heir  of  the  mother,  the  same  AA 
descend  to  die  bnir  oa  the  moditr'i 
side  :  so  if  it  was  BltroMgh  Engtki 
or  Gaoelkindyit  shall  descend  aceetd- 
ingly.  III.  a 

Regularly  a  remainder  is  carved  ettt  ^ 
a  revaraiDa,  n  tlHtt  whafe  dn«  «Mld 
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b»6  bMn  no  i«Kni(M,  tiiere  ud  b« 
IM  remsinder :  but  thii  data  not  hold 
in  the  case  of  ■  rent  created  de  mno, 
of  which  the  law  allowi  a  remainder 
to  be  granted.  III.  230  (N) 

,  ^.f  teomt  for  yean,  rennuiMl«r  to  B.  for 
life.  A.  u  doing  waste  ;  B^  though 
he  cuiDot  bring  waste,  as  not  having 
the  inheritance,  jet  he  it  entitled  to 
an  injunction,  fitit  the  coDrt  will  nol 
enjoin,  unless  the  reversioDer  in  fee 
be  Mada  a  paity,  who  possibly  ttaj 
approraofthewarta.     IIL999fNJ 

REVIEW,  BILL  Of. 

S«e  &U... 

REVIEW,  COMMISSION  OF. 

A  commisiion  of  review  to  reverse  a 
Motence  given  bj  the  court  of  dele- 
gates is  matter  of  discretion,  not  of 
right ;  and  if  it  be  a  hard  case,  the 
chancellor  will  advise  the  crown  to 
deny  it.  11.  Sgg 

REVOCATION. 

An  appointment  bj  ^ed  ot  parCicalir 
annaitiesto  be  paid  ont  of  an  office  is 
io  its  nstare  revocable.  I.  101 

Of  two  Tolnntery  settlements,  if  the  first 
is  made  without  a  power  of  revoca- 
don  against  the  intent  of  the  party, 
the  second  shall  prevail.  I,  fiSl 

TVTiere  in  a  trust  term  to  raise  portions 
there  is  a  power  for  the  husbaad,  with 
consent  of  trustees,  to  revoke  the  uses 
in  the  settlement ;  this  suspends  the 
vesting  of  the  portion.  II.  101 

If  one  has  made  himself  tenant  for  life 
of  knda  in  Dale,  witb  a  power  b j  any 
writing,  &c.  to  revoke  these  uses  and 
limit  new  ones ;  snd  he  afterwards  by 
will  devises  all  his  lands  in  Dale,  &c. 
to  J.  S.,  having  no  other  lands  in 
S^aU,  except  Uiese;  they  shall  pass, 
if  the  will  be  circumst^ced  as  the 

Kwer  requires,  though  no  mention 
made  of  the  power.  II.  415 

RcDocatum  ^a  Will, 
Sea  Wiu, 


SATISFA^TrOW. 

One  covenants  to  leav«  his  wife  OSOl, 
and  dying  intMtate,  her  share  oMnes 
to  more ;  this  held  a  satisfaction. 

L3S4 

A  legacy  given  to  J.  S.  shall  not  be 
taken  to  be  a  satisfaction  of  a-iabse- 
quent  debt.  H.  3«3 

HuAand  by  will  gives-  an  annultjr  af 
10/.  per  ofMUM  to  hi»  niece  ^,  an 
annuity  of  IO/l  jwronmMs  to  his  niece 
S.,  and  nwkes  his  wife  esacaBrix ; 
the  wifa  by  her  wilt  gi'Ma  lOL  per 
annum  to  the  said  A.  and  tOfc  per 
mnnttm  to  the  said  B.,  to  take  emct 
npoB  the  contingeacies  of  their  sar- 
viving  their  respective  mothers;  these 
must'be  intendml  additioiud  annuities, 
and  not  in  satisfaotioa  of  those  given 
by  her  hasband's  will.  So  tboagh  not 
given  upon  anck  contingenci*^  and 
greater  in  point  of  <bntioil)  yet  If 
not  expressed  by  tioa  wife  1»  be  in 
satjsfiaMion' of  the  annuities  givsn  by 
the  husband,  the  coort  wiH  allow  them 
the  annaities  given  by  both  wills. 

U.50S 

One  gives  a  bond  on  his  marriagie,  either 
within  ibar  months  to  settle  lands  of 
100/.  per  amsKm,  on  his  wife,  or  that 
his- heirs,  executors,  Ac  shall  pay  her 
SOOO^  Within  four  months  after  hit 
dsadi ;  bosbaDd'  after  this  deviwa  to 
his  wife  lands  of  8U.^«r  anmtnttthis 
shall  not  be  taken  in  part  of  the  100/. 
per  MmwM,  bnt  an^  a*  a  benevolence. 
]L  014 

Money  and  land-  being  things  ot  a  dif- 
ferent kind,  thaone,  thongh  of  greater 
value,  shall  never  be  taken  in  sa* 
tisfactkm  of  the  other,  antess  so  ex- 
pressed. II.  ai6 

A,  fireemen  of  London  before  marriage 
saltJes  some  part  oC  his  personal  estate 
npen  his  intended  wife,  to  take  ef' 
feat  after  his- death,  withoob  mentioa- 
ing  it  to  be  IB  bar  [or  satisfeotioa]  of 
hei  caatoBary  part ;  tfiia  wilt  bar  her 
ef  such  customary  part.  III.  15 

is  the  intention  of  tba  partjs  which 
makes  die  pretended  equlvdeat  a  sa- 
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A  father's  permitting  lands  to  descend 
ia  fee,  jost  of  the  ume  valoe  with 
lands  covenanted  to  be  settled  in  tail ; 
this  is  a  satisfaction.  III.  325 

A  matter  of  less  vttlne  not  to  be  taken 
in  Htislaction  for  what  it  of  a  greater 
valne.  III.  226 

Lands  of  mnch  greater  Talae  left  to  a 
daughter,  no  satiifoctjon  for  a  por- 
ticHi.  ibid. 

Et  mde  infra. 

SafiOOl.  is  coTenanted  to  be  laid  ont 
in  land ;  the  monej  need  not  be  laid 
ont  all  together  npon  one  purchase ; 
bnt  if  laid  ont  at  several  times,  it  i» 
sufficient;  end  if  the  covenantor  dies^ 
having,  after  the  covenant,  purchased 
some  lands  which  are  left  to  descend, 
this  will  be  a  satisfaction  pro  taitio. 
III.  33S 

In  %  settlement  a  term  was  raised  for 
daughters'  portions,  viz.  10,000/. 
with  a  proviso,  that  if  the  father  bj' 
deed  or  will  siiould  give  or  leave  the 
sum  of  10,000/.  to  his  said  daughters, 
it  should  be  a  satisfaction  ;  the  father 
leaves  land  to  the  daughters  of  the 
value  of  10,000/.,  this  no  satisfoction. 
1I1.34S 

El  vide  tupra, 

Monef  and  land  go  in  a  quite  different 

channel,  and  therefore  the  one  not  to 

be  taken  in  satisiaction  for  the  oth^r. 

III.  247 

Husband  on  marriage  settled  1001.  per 
annum  pio-aionej  in  trust  for  his  wife, 
for  her  separate  use,  which  becomes 
in  arrear,  and  then  the  husband  b; 
will  gives  the  wife  a  legacj  of  500^, 
after  which  there  is  a  further  arrear  of 
the  pin-mone;,  and  then  the  husband 
dies;  this  legacj,  being  greater  than 
the  debt,  decreed,  even  in  the  cbs«' 
of  a  wife,  to  be  a  satisfaction  of  pin- 
monej  due  before  the  making  of  the 
will.  III.  353 

'Where  pin-monej  is  secured  to  the  wife, 
and  the  husband  finds  her  in  clothei« 
and  necessaries;  this  is  a  bar  [or  sa- 
tisfaction] as  to  any  arrears  of  pin- 
money  incurred  daring  such  time. 

III.  S55 

One  having  bj  his  will  given  his  wife 
600/.  in  money,  on  his  death>bed  or- 
derediiis  servant  to.deliver  to  his  wife, 


then  pwcnt,  two  iNmk  notes,  jtj' 
able  to  bemr,  aaMMUiting  to  OOOt, 
■tf tog,  he  h«d  Dot  done  awngh  fur 
his  wife:  this  gift  held  to  be  addi- 
tional, and  Dot  to  ba  »  [satisbction 
or]  payment  of  the  fenner  l^acf  ia 
the  testator's  lifetirae.  IIL  UC 

And  see  Lesact,  Poansira. 

SCANDAL. 

On  an  answer's  being  reported  natsssi- 
dalons  or  impertinent,  if  the  pliiiiiff 
except  to  the  Master's  report,heMait 
shew  specially  wherein  it  is  icendilooi 
or  impertinent.  II.  181 

Where  a  bill  or  answer  is  referred  toe 
scandal  and  reported  to  be  scandalou, 
if  the  Master  has  once  expunged  Hat 
scandal,  the  party  cannot  except,  st 
it  will  not  appear  on  record  wh^thit 
scandal  was-;  and  it  was  the  partj't 
owD  fault  that  he  did  not  except  fs 
the  report  sooner.  II.  181 

The  defendant  having  nnswered  thebtD, 

cannot  afterwards  refer  it  for  scandd. 

IL  311 

SCHOOL  AND  SCHOOL- 
MASTERS. 

The  spiritual  court  has  jarisdictloD  »f 
grammar-schoals ;  but  in  case  of  a  li- 
bel for  teaching  school  generaOy, 
without  licence,  if  it  does  not  sppetr 
what  school,  the  temporal  courts  will 
grant  a  prohibition.  1. 39 

Two  schools  in  the  same  town,  ok  a 
free  school  and  the  other  a  clitiitf 
school  for  boys  and  girls  ;  ^.  devises 
500/.  to  the  charity  school,  thougb 
both  be  charity  schools,  yet  only  that 
for  boys  and  girls  shall  take.     L  S74 

The  king  founds  a  school  and  endows  it, 
appointing  governors  who  have  the 
legal  estate  of  this  endowment  vcftrd 
in  them,  but  there  are  no  ei[RMS 
words  appointing  them  visitors;  re- 
solved a  commission  may  issue  to  visit 
and  call  to  an  account  tfaeee  goveiSHS. 
II.fiS 

SCOTLAND. 

A  ne  exeat  regno  lies  to  prevent  onr^ 
going  to  Scotland!  but  in  such  on 


A  TABLE  OP  THE  PRINCIPAL  MATTERS. 


09 


the   coDditlon  of   the  recognizance 
innst  be  particalarlj  worded*    I.  263 

Since  the  act  of  onion,  a  Scotch  peer 
made  an  English  peer  cannot  by  Yirtue 
thereof  sit  and  vote  in  parliament. 

I.  582 

In  Scotland  the  trials  and  prosecutions 
for  treasons  are  hj  the  late  statute  of 
Union  the  same  as  in  England. 

I.  617 

A  copyholder  in  fee  bj  will  charges  his 
lands  with  his  debts;  the  lands  being 
in  England^  and  the  heir  an  infant  in 
Scotland,  the  creditors  bring  a  bill  to 
have  their  debts  paid  out  of  the  copy- 
hold premises ;  whereupon  the  heir 
appears,  and  there  is  an  attachment 
for  want  of  an  answer :  but  the  heir 
being  an  infant,  the  next  step  is  to 
bring  up  the  body ;  the  heir  being  in 
Scotland,  and  out  of  the  reach  of  the 
process  of  the  court,  the  plaintiff  can- 
not bring  up  the  body;  the  infant 
shall  answer  by  a  certain  time,  or 
shew  cause  why  a  receiver  should  not 
be  appointed.  II.  409 

Whether  a  leasehold  estate  in  Scotland 
can  be  valued  here  as  personal  assets, 
as  a  leasehold  in  Ireland  may. 

II.  622 


SECURITIES  AND  INCUM- 
BRANCES,  JUDGMENTS,  STA- 
TUTES, AND  RECOGNI- 
2ANCES. 

A  statute  creditor  of  J.  S*  if  J.  S.  be- 
comes bankrupt,  and  the  statute  not 
sued  and  executed  before  the  bank- 
ruptcy, shall  come  in  only  pro  rat&^ 
though  there  were  lands  in  fee  bound 
by  the  statute.      ^  L  92 

A  trustee  confesses  a  judgment;  this 
Will  not  in  equity  bind  the  estate. 

1.278 

ji»  conveys  an  estate  by  a  conveyance 
that  is  defective,  (as  for  want  of 
livery)  and  afterwards  confesses  a 
judgment;  this  shall  not  in  equity 
affect  the  estate.  I.  279 

Mortgagee  of  a  ship  is  witness  to  a  se- 
cond mortgage  thereof;  though  no 
actual  proof  of  his  knowing  the  con- 
tents^ yet  since  the  presumption  is^ 


that  he  might  have  known  them^  thi^ 
shall  postpone  him.  I*  394 

Mortgagee  of  a  ship  by  deed  intrusts  the 
mortgagor  with  the  original  bill  of 
sale,  who  indorses  thereon  subsequent 
mortgages  or  bills  of  sale  of  several 
parts  of  the  ship,  and  the  mortgagee 
acquiesces ;  this  is  evidence  of  an  as- 
sent in  such  mortgagee,  and.  shall 
postpone  him.  ibid. 

One  agreeing  to  leave  his  wife  1000/. 
within  three  months  after  his  death^ 
cannot  be  enforced  in  equity  to  a- 
meud  the  security.  I.  460 

A,  a  trader,  seised  in  fee  of  lands,  ghres 
judgment  to  J9.,  and  having  sold  the 
land  to  C  becomes  a  bankrupt ;  though 
the  judgment  creditor  cannot  come  in 
for  more  than  his  proportion  with  the 
other  creditors  of  the  bankrupt,  whe- 
ther he  may  not  extend  the  land  in  C» 
the  purchaser's  hands..  I.  737 

So  if  A.  the  trader  had  given  judgment 
to  B.y  and  having  articled  for  a  valu- 
able consideration  to  sell  to  C.  had  be- 
come a  bankrupt,  the  judgment  should 
have  bound  the  land'  in  the  hands  of 
C,  but  whatever  money  thepurcha^r 
had  been  to  pay  to  the  bankrupt 
should  have  been  liable  to  the  bank- 
ruptcy, ibid. 

Where  the  cognizee  of  a  statute  extends 
lands  in  one  county,  which  extent  is 
afterwards  returned  and  filed,  yet  aU 
the  lands  of  the  cognizor,  though  in 
other  counties,  shall  be  made  liable 
upon  an  application  in  chancery. 

IL  91 

Th>rd  mortgagee  buys  in  the  first,  though 
pending  a  bill  brought  by  the  second 
mortgagee  to  redeem  the  first,  yet  the 
third  mortgagee  shall  tack  the  first  to 
his  third  mortgage.  II.  491 

If  a  creditor  by  judgment,  statute,  or 
recognizance,  buys  in  the  first  mort- 
gage, he  shall  not  tack  it  to  his  judg- 

*  meut,  because  he  did  not  lend  his 
money  on*  the  credit  of  the  land,  has 
no  present  right  therein^  nor  can  be 
called  a  purchaser.  ibid. 

If  a  puisne  mortgagee  buys  in  a  judg- 
ment or  statute,  being  the  first  incum- 
brance, he  shall  hold  until  by  law  he 
can  be  evicted.  II.  493 

The  first  mortgagee  lends  a  further  sum 
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to  the  mortgtgor  ttpdn  a  statnteor 
judgment;  he  shall  retain  against 
mesne  mortgagees  tUl  the  statute  or 
judgment  is  paid.  «II.  494 

if  a  puisne  mortgagee  buys  in  a  prior 
judgment  extendi  on  an  elegU  at  an 
under-vahie,  he  shall  hold  the  extent 
till  evicted  at  law.  ibid. 

But  in  all  these  cases  there  must  not  be 
notice  of  the  mesne  incnmbranoe  when 
tife  money  is  lent.  II.  406 

If  a  puisne  incumbrancer  buys  in  a  prior 
moitgage^  and  the  legal  title  be  in 
a  thistee,  or  in  any  third  person,  the 
buying  in  such  ttortgaga  will  not 
ataih  bnt  in  tf  1  cases  where  the  legal 
esCite  ia  standing  out,  the  incmm- 
bnncei  must  be  paid  according  to 
theif  priority.  ibid. 

The  court  will  not^  without  difficulty, 
set  aeMe  a  security  made  under  a  de- 
cree, and  appitof  ed  df  by  the  master. 

III.  8 

OiM  being  seised  of  fands  in  fee  in  A.^ 
and  possessed  of  a»  extaided  interest 
uqpoH  « statute  in  B.^  deTises  all  his 
iMds^  tenement^  nod  real  estate  in 
jt.  and  B.  to  J.  S.  and  his  heirs;  this 
will  not  pass  the  extended  or  chattel 
intereMI  in*  B.^  especially  if  there  be 
another  clause  in  the  wiH,  which 
(ittier  at)  disposes  of  all  the  tesln- 
ter's  debts  or  credits*  III.  26 

Where  a  jodgmeat  was  given  to  a  Pa- 
pist, it  was  resolved'  he  could  not  ex- 
fend  the  land,  hr  that  would  gi?e 
him  an  interest  in  the  land^  contrary 
to  the  express  words  of  11  4*  1^  ^*  3. 
which  makes  Pafrists  hitapable  of 
taking  any  interest  in  land. 

ill.  4<^  (N) 

If  the  wife  has  a  jnd^ent^  and  it  is  ex- 
tended upon  an  eUgH^  the  husband 
may-  a^gn  it  witlwut  a  con8ideratiot». 
ff  ft  jndgment  be  given  in  tmst  lor  a 
ffsthe  sole,  who  marries,  and  by  con- 
sent of  her  trustees  is  in  possession 
of  the  land  extended,  the  hnsband 
mny  assign  orer  the  exteinied  interest. 
And  by  the  same  reason,  if  a  feme 
has  ai  decree  to  hold  and  eajny  lands, 
mktil  a  debt  due  to  her  is  paid,  and 
she  is  in-  possesssion  under  this  de- 
eree^^  and  marries,  the  husband  may 
nsslgn  otef  the  l^nefit  oflhiff  withaot 


any  conBidenitio%  faritia  in  nalaie 
of  an  extent  III.  20a 

Where  a  man  purchases  an  estate^  pays 
part,  and  gives  bond  to  pay  the  resi- 
due of  the  money  ;  notion  of  an  e^ni^ 
table  incumbrance  before  payment  of 
the  money,  though  after  the  bond,  is 
sufficient.  III.  307 

The  court  will  not  order  the  filing  an 
original  to  make  good  a  judgment  on 
error  brought^  iHthnnt  aome  exane 
lor  not  having  filed  csn  beiue; 
though  a-  slender  eacnae  nn^  be  nd^ 
fident.  III.  814 

A  tmn  asngned  t»  attmid  th»  inhnit- 
ance  shaUy  in  equity,  foftow  aft  the 
estMes  created  out  of.  k^  and  all  ia- 
cnmbrances  snbsistii^  npoi^  it. 

HI.  390 
Where  by  the  statute  nf  fnrods  iiiamid, 
that  jndgaasnls  shall  not  bind  Isnds,- 
but  from  ^  signing^  Ai^  reUtesealy 
to  purchasers;  therefisroy ia- between 
credltoft,  a  judgment  entnaedt  in  tlie 
vtication  relatea  to  tlie  fisnt  di^  of  the 
preceding  term.  UL  399 

A.  died  seised  of  stiM' lands  in  feeymd 
considerably  indebted  hjt  jvd^nent 
and  simple  contract;  and  stfter  the 
death  of  A*^  and  before  the  essoiga 
day  of  the  next  following  term,  manj 
of  the  judgment  creditors  delivered 
Jieri  facia$*8  to  the  sheiiflT,  whe  tank 
the  goods  and  fumf  tuM  iit  execafion. 
In  this  case  it  was   held,  timt  the 
judgment    creditors    having    lodged 
their  writs  of  execution  in  the  saaw 
vacation  that  the  party  dtedy  it  leht- 
ed'to  the  teste  of  the  ^ikt  as  ta  afl ' 
but    purchasers ;.  consequently,  ihtt 
these  goode  #ere  aa  evicted  from  X 
in  his  lifetime ;  by  whichr  means  the 
simple  contract  creditora^who  desired 
to  stand  in  the  pkicn  of  the  judgmeat 
creditors  upon  the  Iknd  in  proporlioo, 
as  these  had  exhausted  the  persoaa! 
estate,  (supposing  AL  t»  have  left  the 
said  personal  estate  at  hi»  death)  #ere 
without  remedy.     III..  M9,  4aa(N) 
A.  owea  money  by  sm^ral  jnJgMWitf 
and  bonds,  and  dies  nuteaMe^   Hit 
administrator  pays  the  jndgpsiali  ani 
some  of  the  bendsy  arnd  paya  more 
than  the  personal  estate  imsanis  ts^ 
Whnt  tiw  adnMStinlnr  |ml  en  the 
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"  Jtodgneiits  must  Ve  allowed  him  :  bat 
as  to  what  he  paid  on  the  bonda,  he 
mttst  coTrie  \hpro  raid  with  the  other 
bond  creditors  out  ot  the  real  assets. 

III.  400 

A  dettt^  of  the  Court  of  Chancery  is 

-  equil  td  a  judgme&t  in  a  court  df 
kw  \  aild  where  ao  executrix  of  A. 
Who  Waa  gf^atly  inciebted  to  aeveral 
persona  iki  debts  Of  difibrent  natutes, 
Being  sued  in  chancerj  by  some  of 
them,  appeared  and  answered  imme- 
diateiy^  admittiiig  fhefi*  ilemands, 
(some  of  the  plaintiffs  being  her  own 
daughters)  and  other  of  the  creditors 
sued  the  executrix  at  law,  where  the 
decree  not  behig  pleadable,  they  ob- 
tained judgments ;  yet  the  decree  of 
the  Court  of  Chancery,  being  for  a 
just  debt  and  having  a  real  priority  in 
point  of  ^me,  not  b^^  fiction  and  re- 
lation to  the  firtt  day  of  term,  was 
preferred  in  the  order  of  payment  to 
the  judgments;  and  the  executrix 
protected  and  indemnified  in  paying 
a  due  obedience  to  such  decree,  and 
all  proceedinga  at  laW  stilyed  against 
her  by  injunction.  III.  402  (N) 

Where  a  man  purchases  iln  eMkte,  pays 
part,  and  gives  bond  to  pay  the  resi- 
due of  the  money ;  notice  of  an  equi- 
table incumbrance  before  payment  of 
the  money,  though  affei^  the  bond,  is 
sufficient  III.  307 

A  term  assigned  by  an  executor  in  trust 
to  attend  the  ihherkance  shall,  in 
equity,  follow  all  the  estates  created 

'  out  Of  it,  ahd  all  the  incumbrances 
^bsistin^  upon  it.  III.  930 

SeaMfiiiei  taught  injht  kti  Momr  k  due. 
See  CoMPOsitioK. 

In  what  Cases  Security  has  or  has  not 
been  required. 

Where  the  will  does  not  Require  that  the 
•  executor  should  give  security,  it  is 
not  usual  for  the  cott^  to  iilsist  on  it, 
ttBtil  some  misbehaviour ;  but  where 
Okie  by  will  charged  the  residue  of  his 
personal  estate  with  401.  per  mmmm 
.  to  his  wi%  to  be  ^aid  quarteriy,  the 
Metutor  was  ordered  to  bring  before 
the  lAaaC^r  saftment  in  bonds  tad  se- 


curities, to  be  set  apart  to  secure  this 
annuity.  III.  336 

Where  the  spiritual  court  has  refused  to 
grant  the  probate  of  a  will  to  an  exe- 
cutor reputed  to  be  in  bad  circum-^ 
staAces,  and  abtoonding,  until  he 
should  give  security  for  a  due  admi- 
nistration of  the  aslsets,  B.  It.  has, 
in  such  case,  enforced  the  gi^dng 
of  the  pfobaCie  bf  a  peremptoi^iWim- 
damus.  III.  339*  (N) 

SEQOBSTftATlON. 

See  Process,  D£(Ibe£. 

Debt  against  the  shell tffer  an  escape  of 
one  in  execution  on  an  outlawry  after 
judgment,  miy  be  bitMlgfaV  ekh^  hk 
the  tarn  guamy  or  at  the  suit  of  the 
party  only.  I.  68/ 

One  that  had  been  a  prisoner  in  Nem* 
gate  for  deAt,  bu<  siftee  i«ilK>ved  to  the 
Fieetf  is  excommunicated ;  the  court 
of  chancery  will  not  direct  the  writ  of 
excommunicato  capiendo  to  thewarden 
of  th^Fte^;  bMf  the  wrh  may  b^di- 
rected  to  the  sheriff',  who  may  retant 
a  non  est  isiventtiSy  andfon  this  return^ 
B.  R.  may  gttmt  iA  htAeas  corpus^ 
and  thereon  charge  him  with  an  ex* 
commMiCdid  eoffi^ttda.  III.  53 

The  sheriff'  is  the  proper  officer  to  exe- 
cute process;  only  where  he  is  party, 
or  otherwise  incapacitated,  it  must  be 
directed  to  the  CoA>n'er.  IIL  65 

SHIP. 


On  a  ship^a  being  repaired  in  the  river 
Thamesy  and  fitted  oot  there  with 
new  rigging  and  apparel^  the  ship 
herself  is  not  liable,  but  the  owners } 
secusj  if  repaired  or  fitted  out  at  aea^ 
where  the  master  akme  may  hypothe- 
cate the  ship.  II.  367 

Money  was  lent  on  the  mortgage  of  a 
ship  withotft  any  eovenant  for  pay- 
ment of  the  aooney.  The  ship  waa 
tdieir  at  sea,  and  the  mortgagor  died; 
the  executors  of  the  mort^gagor  de- 
creed to  pqr  ttto  mortgage  money. 

IU«160 
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SOLICITOR. 

See  Attornst. 

SOUTH  SEA  COMPANY. 

In  the  case  of  the  Souih^ea  company 
in  whom  the  estates  of  the  late  direct- 
ors are  vested  hj  act  of  parliament ; 
where  the  statute  of  limitations  might 
have  been  pleaded  against  the  late 
directors,  it  is  pleadable  against  the 
company,  who  stand  bat  in  snch  di- 
rectors' pUce.  III.  143 

SOUTH-SEA  STOCK. 

See  Stock. 

SPECIFIC  DEVISE  OR  LEGACY. 
See  Legacy  ano  Legatee. 

SPECIFIC  LIEN. 
See  Lien. 

SPECIFIC  PERFORMANCE. 

When  to  be  decreed^  and  when  not. 
See  Agreement. 

SPIRITUAL  COURT. 

See  Courts. 

STATUTES. 

Whether  a  preamble  of  an  act  of  parlia- 
ment be  proper  to  explain  the  general 
words  in  the  body.  I.  317 

No  new  thing,  bnt  usual  that  an  in- 
terest raised  bj  a  snbseqaent  statute, 
should  be  under  the  same  remedy  and 
advantage,  as  an  interest  existing  be- 
fore. Thus  the  statute  of  33  H.  8. 
enabling  a  man  to  devise  his  lands, 
has  been  in  some  respects  held  to  be 
withhi  the  equity  of  27  H.  8.  So  the 
act  of  12  Cur.  2.  erecting  the  excise, 
may,  with  regard  to  the  sale  of  offices 
within  that  branch  of  the  revenue, 
be  within  the  reason  of  the  5  ^T  6  of 
Ed.  6.  III.  303,  394  (N) 

Inatances  where  penal  laws  have  not  | 


been  extended  by  an  equitable  ^bo* 
stmction.  III.  431 

The  preamble  of  an  act  of  parliamcot 
said  to  be  the  key  for  opening  tlie 
meaning  and  intent  of  the  act 

in.  AM 

In  what  cases  and  under  whnt  ckcoB* 
stances  an  affirmatiTe  law,  without 
negative  words,  may  repeal  or  takt 
away  the  force  of  a  former  law. 

IIL  491 

StaUUew  of  Bankrwptcg. 
See  Bankrupts. 

Statute  of  DiMtrUntiUm* 
See  DisTEiBUTiOK,  Will. 

Statute  oj  Fraudi  and  Perjuriei. 

See  Agreement,   Purchase,  Sbcuup 
TIES,  Will,  &c. 

Statute  of  Limitatiam. 
See  Limitations. 

Statute  of  Toleration. 
See  Dissenters* 

STATUTE. 

See  Securities. 

STOCK. 

A  bill  in  equity  will  not  lie  for  a  speclic 
performance  of  an  agreement  to  tnns- 
fer  South-sea  stock.  I.  570 

One  transfers  Souths ea  stock  by  virtoe 
of  a  forged  letter  of  attorney;  the 
transfer  adjudged  Toid,  and  the  right 
owner  not  hurt,  and  the  dividends 
received  under  this  forged  letter  of 
attoney  to  be  taken  back  from  the 
assignee  and  restored  to  the  right 
owner.  II.  75 

A  goldsmith,  without  any  orders  frim 
^e  proprietors,  subscribing  lottery 
orders  into  the  Souih^eOj  indeoBiiied 
by  act  of  parliament.  II.  IM 

In  a  bill  to  compel  a  performance  of  sa 
agreement  for  transferring  5000t 
York-buildmgs  stock  at  7A  59.  ^ 
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^tnL  derendont  demmred,  bat  de- 
mnrrer  over-raled,  for  the  case  may 
be  ittended  with  tach  circa m stances 
u  maj  make  it  juit  to  decree  a  spe- 
cific performance  of  the  parties'  own 
BgT«eineiit,  or  at  least  to  pay  the  dif- 
f«rcnce.  II.  304 

The  JBdg«8  equally  divided  on  this  qaes- 
tiod,  whether  a  contract  for  stock  be 
within  the  statute  of  fraads,  which 
mentions  goods,  wares,  and  merchan- 
dices,  so  el  to  require  the  contract  to 
be  in  writing,  or  earnest  mon^  to  be 
paid.  n.  308 

Baying  and  selling  of  stock  will  not 
make  one  a  bankropt.  ibid. 

A-y  who  is  a  tmstee  for  B,  of  1000/. 
Soidk'iea  stock,  at  the  desire  of  B. 
borrows  4O00/.  on  this  stock  of  the 
company;  and  B.  receives  the  mo- 
ney; A.  pays  the  \Ol.per  cent,  upon 
the  Ute  act  of  7  Geo.  ).  to  be  dii. 
charged  of  the  loan^  though  B.  had 
forbid  the  payment,  yet  he  is  liable. 
II.  455 

A  trader  in  London  having  money  of 
J.  S.  (who  resided  in  Holland)  in  his 
bands,  bought  South-tea  slock  with 
it  in  hii  own  name,  bat  entered  it  in 
his  Bcconnt  book  as  bought  for  J.  S., 
after  which  the  trader  became  bank- 
rupt ;  the  trast  stock  not  liable  to  the 
bankruptcy.  III.  187  (N) 

All  the  South-tea  loans  were  advanced 
on  the  credit  of  the  stock,  without 
inqoiring  after  the  ability  of  the  bor- 
rower. III.  3fll 

SUBP<ENA. 
See  Pbocess. 

SUPPLICAVIT. 

See  Writs. 

SURETY. 

^.  is  principal  in  a  recognisance  for 
AOOO^  aod  B.  and  C.  are  sureties, 
A-  afterwards  jointures  his  wife  in 
some  lands,  without  notice,  either  to 
the  wife  or  her  friends,  of  this  re- 
cognizance, and  devises  his  real  and 
personal  estate  to  B.  one  of  his  snre- 
ti«%    and  dies;   first,  the   personal 


estate  of  A.  the  principal  shall  be  ap' 
plied  towards  satisfying  this  recogni- 
cance,  then  his  huids  devised,  the 
devisee  being  a  volunteer ;  next,  the 
paraphernalia  of  the  wife  of  A.  the 
principal;  and,  lastly,  the  two  sareties 
shall  contribate  to  make  np  the  de- 
ficieney.  II.  542 

And  se«  Bah;. 

SURVIVOR. 

A  gaardianshipisdevlsedtothree,  with-  ' 
oat  saying  to  the  tunmori  or  tur- 
vivor  of  them;  yet  the  survivor  shall , 
have  it.  II.  102 

Baron  and  feme  bring  a  bill  to  redeem, 
defendants  plead,  and  the  plea  b«ing 
over-ruled,  61,  costs  are  given  to  ths 
plaintiffs,  baron  dies ;  the  feote  by 
sarvivorship  shall  have  the  costs. 

II.  40S 

Where  a  boad  is  given  to  a  baroa  and 
feme  during  the  coverture,  it  shall  on 
the  death  of  the  baron  survive  to  Ae 
wife.  IL  407 

A.  makes  two  executors,  B.  and  Cytp- 
pointing  them  residuary  legatees ;  B. 
dies ;  the  whole  shall  survive  to  C. 
IL  Si9 

Where  a  bare  authority  Is  given  to  two, 
it  shall  not  survive  without  eipress 
words  for  that  purpose.  II.  flSS 

And  see  Jointenantb. 


TAXES. 

An  owner  of  a  quit-rent  ought  to  pay 
taxes  in  proportion  to  what  the  land 
pays  :  but  if  the  matter  has  been  ex- 
amined by  the  commtssioaers  of  the 
laud-tax,  this  court  will  not  re-exa> 
mine  it  I.  3S8 

No  bill  will  lie  for  a  tenant  to  be  ro> 
lieved  out  of  the  arrean  of  rent  for 
taxes  which  the  tenant  has  actually 
paid  on  account  of  rent  reserved  to  a 
charity,  which  appears  to  be  exempt- 
ed from  taxes.  III.  128  (N) 

Where  land  was  mortgaged  for  secaring 
ao  annual  payment  of  iOi.  to  a  wl- 
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dow  in  MtifQicUaii of  )wr dower;  this 
annual  pajtqent  being  wcnred  oat  of 
land,  ought  to  iiniwer  t«xei  aa  the 
Unddoes:  but  if  the  tenant,  ip  bis 
pajtarnt  of  the  annuity  (o  the  widoir, 
oniita  to  d^doct  far  taxei,  he  ahall  qot 
mlutter  refitwl  ip.eqntt)r.III.128(NJ 

TENANTS  IN  COMMPN. 

See  JounxKum. 

TENDER  OF  MONEY. 

See  MoRToAQK. 

TERM  FOR  YEARS  AND  TERM 
TO  ATTEND  THE  INHERIT- 
ANCE. 

See  tide  Estatk- 

TERM  AND  VACATION. 

Ip  TRC^Uoa  tipe  one  maj  resort  to  the 
chfucerf  for  a  prohibition  retnnuble 
into  B.  p.-  or  C.  B.  I.  43,  476 

Though  the  next  daj  after  the  last  day 
of  the  term  be  not  in  strictness  part  of 
;the  tenn,  and  therefore  no  motion  can 
be  made  on  the  petty  bqg  side  in 
.Cbancery,  yet  as  to  other  purposes  it 
is.part  of  the  term;  for  wbieh  reason 
.^motion  mfkde  atth't  t>Q>e  to  dismiss 
,a  bill  for  want  of  prosecutioo,  911  a 
certificate  that  there  had  been  no 
prosecution  within  three  terms,  of 
which  the  la&t  term  was  one,  was  de- 
nied. I.  ass 

So  where  the  last  seal  continued  three 
days,  and  computing  the  third  day 
according  to  the  day  of  the  month, 
the  time  would  be  expired  for  making 
a  report  absolute ;  yet  this  not  so,  it 
being  only  a  continuance  of  the  first 
day.  ibid. 

Ai  to  ^  bat  purchasers  (not  creditors) 
judgments  entered  in  the  vacation  re- 
late fo  the  first  day  of  the  preceding 
term.  III.  399 

TIMBER. 

^.  tenavt  for  life,  with  remainder  to  his 
§nt,&c.  son  ID  tail,  remainder  to  B. 
lor  Kfe,  rsmaioder  to  bis  first,  &c  aon 
in  tail,  remainder  to  C>  in  tail ;  ^.■ 
cnta  down  timber ;  ^.  ipd  B.  bnvag 


no  Km  bom,  C.  m  ontilled  la  ,t^ 
timber  both  in  Uv  and  equity. 

II.  UO 

A.  leised  in  tee  of  land*  demised  the 
premioes  to  tniitees£.,C.}V]di>.,fBT 
400  yefuv,  in  tivrt  t9  V»J  debts,  mA 
for  a  charity ;  B.  one  of  the  tnrtcct 
being  in  potaewion,  apd  u  ■  rNeim 
wppmateo  by  the  coivt,  cvtt.dan 
1000/.  worth  of  timber,  i>.  ow  «( 
the  otber  tmslees  coosepting ;  B.-lbt 
trustee  ibr  the  clutrity,  or  m  (*adn^ 
ought  not  to  take  MrwAtp  wTUi 
ha*iiig  possessioD,  without  whick  ka 
could  not  «at  dswa  the  tisibfr,  M 
the  timber  must  be  Taloed  an  111  fa 
to  what  it  wMid  be  wtnth  tt  the  aafi 
ofthtttenii.  U.IOr 

A  trustee  of  a  term  of  yeun  (in-  a  vbrntj 
pprchasea  the  revenioD  in  Iw;  lis 
ihill  not  cat  down  tihe  timber;  if  be 
does,  he  must  make  wtJabclioB  ,ta 
the  charity.  II.  m 

In  a  parchase,  where  timber.is  agwcd 
to  be  valued,  the  castom  of  the  con- 
try  makes  those  trees  tinber  whidia 
their  nature  an  not  ao ;  u  binfa, 
beech,  mnd  poIUrd  trees,  if  the  boAs 
are  lownd,  to  be  Taloed  u  tiMbar- 

II.«OS 

Walnut-trees,  where  of  considerakk  «■ 
Ine,  to  be  estimated  u  timber.    itU. 

Where  trees  are  of  value,  and  tke  jk- 
ties  cannot  agree  In  tfatf  nhytitB 
of  them  as  timber;  the  coort  viB 
send  it  to  be  tried,  whether  fey  d* 
cnstom  of  the  country  any,  andwbkfc, 
of  these  trees  are  timber.  M. 

A.  tenant  for  life,  rcmaioder  to  B.  ia 
tail,  as  to  one  moiety,  remainder  ta 
C.  an  infant  In  tail,  u  to  the  oltitr 
moiety,  remainder  over.  Then  ii 
timber  on  tlie  preniaee  gnatlj  dt- 
caying;  B.  the  reipaiBd«r-man  bri»{i 
a  bill,  praying  that  the  decajia; 
timber  may  be  cnt  down,  sold,  ad 
the  money  divided  betwecw  his  mil 
the  infant ;  the  tecumt  for  lUa  evknd 
to  have  sniBcUnt  left  (br  rapain,  «i 
an  dlowance  for  damuge  dwe  te  Mp 
on  the  gronnd:  Imt  sot  to  bt  (M- 
■iderad  fttr  the  tknber,  whidb,  wkm 
severed  by  any  meaaa  whatmw, 
belongs  to  the  first  onmer  sf  At  ip- 
Dccayipg  tamlMr  ait  l* 
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'lit  cut  dawn,  if  for  ornaaient  or  safety  .| 
Also  wliere  aa  iQfiuit  is  cooceroed  in  ' 
the  inheritance,  no  timber  to  be  c|it 
^wn  without  the  approbation  of  the 
onaater,  and  the  infant's  money  to  be 
jpnt  oat  lor  bis  benefit.         HI.  2«7 

TITHES. 

A  modus  for  tithas  of  com  for  the  inba- 

tutants  of  such  a  tenement,   or  the 

lands  therewith  usfially  enjoy e4,  void 

4of  the  uncertainty;    in  regard  the 

..tef^ment  may  be  uninhabited,  and 

the  land  often  shifted  and  let  with 

other  farms.  II.  462 

Xwkeys  titheable :  bat  if  tithe  be  paid 

,j»f  the  eggs,  then  no  tithe  to  be  paid 

for  the  chicken.  ibyi' 

Mills  are  titheable,  but  to  be  paid  only 

as  a  personal  tithe  of  the  clear  gains, 

aft^  all  manner. of  charges  deducted. 

II.  463 

loji.bill  ibr  tithes tn  the  exchequer,  that 

court  na?er  decrees  the  payment  of 

tithes  for  the  future,  but  only  to  the 

time  of  the  bill  filed :  but  chancery, 

to  the  time  of  the  decree.  ibid' 

A  muHhiiy  that  in  amaideration  the  pa- 

liafcooners  made  the  tithef^grass  into 

hay,  therefore  the  parishioners,  in- 

babitants  .within  the  parish,  were  to 

.  pay  no  tithe  for  the  herbage  of  dry 

and  nnpiofitable  oattle ;  and  though 

I^Ted,   that  the   parishioners  time 

.ant  of  mind  had  paid  no  tithe  of  this 

berbage,  yet  the  court  held  it  to  be  a 

.•material  objection  to  the  M«dM#,  that 

loreigners  living  .out  of  the  pariah 

•made  the  tithergnss.iato  hay,. and 

.jievertheless  paid  titherhechage. 

II.  &20 

At  void  fliocbM,  that  the  making  the  tithe- 

.fpnss  into  hay  should  notanly  excuse 

«that  ground  Iffom  paying  lithe  /or 

.iierbage,   bnt  thaC  perhaps  .a  small 

quantity  o£  maadow<-grouad,  by  mak- 

ilng  the  giais  thcfle<rf inJtobify  shonld 

.  lancmo  the  greater  part  of  that  paiiah 

JwHa  payiilg  tithe^heabage.     II.  531 

Aimodbf  i&aelatioatojthe  tithe  dae^ 

•Jhe  parson,  may  be  a  good  bat  to  the 

(fMymeat^of  a  small  iidie  due  to  the. 

-vicar ;  rbecaase  M  ihe  tidies  did;.at 

-4ist>beluig  |p.dlwi^ii;mQ0|^4lnnng 


whidi  time  be  wght  9grae  tP  ^vch 
modus.  II.  522 

Parishioners  only  boiind  to  cut  the  grass 
and  to  (ay  it  in  heaps  pr  cocks,  bjut 
not  to.mJ^e  it  into  hay.  II.  bis 

A  m^^Mt,  that  every  occupier  of  land 
within  tl)e  paru^h  of  «4*  lining  ont  of 
the  parish,  ^hall  pay  T^d^pfir  gcr.e^tor 
#11  pasture  lands  within  the  parish^ 
b|it  if  be  lives  witbjn  tl^^  pmBl\9  to 
pay  tithes  JnJpiMl;  a  gopd  mod^s- 

IJ.  «5 

Every  mpdus  mn^t  be  certlMll,  ^1<^  H  is 
void,  and  no  Length  of  time  wiU  mat^e 
it  good*  Thus  a  modus  to  pay  IdrP^ 
amn.  or  ihereabofiUy  for  every  acre,  is 
void:  hnt  a  minkis  to  pay  l^t^ppr 
acre  for  .every  acre  of  upland,  and 
6(f.  for  ev^ry  acre  of  marshland,  gqpd, 

II.  672 

A  modus  need  not  be  the  9ame  every 
year,  as  while  the  religious  iiouses 
held  the  lands  in  tlieir  pwn  hands. 

.   ibid. 

Not  necessary  to  shew  a  modus  had  a 
reasonable  commencement;  for  it  might 
at  first  be  so,  and  yet  npt  be  capable 
of  being  shewn  at  this  great  distance 
of  time.  II-  673 

Sufficient  that  the  parson,  patron,  and 
onUnary,  might  at  first  make  tbia. 
agreement,  and  bind  the  sncc^ediag 
parsons;  and  though  the  instrnmept 
of  the  agreement  be  lost,  jet  the 
modus  will  be  g^ood.  ibid. 

One  has  no  land  in  A.  but  has  tithes 
there,  and  devises  all  his  land  in  A* 
The  tithes,  as  they  are  issuing  out  of 
the  land,    and    part  of  the  pns^ta . 
thereof,  shall  pass.  III.  M6 

TRADE. 

Captain  of  a  ship  di^at  leaving  imw?y  w. 
board,.tbe  mate  becomes  oaptnin  and 
impnoves  the  m^ney  ..in  IripAe.;  Jhe 
shall,  on  allowaaae  made  him  i^f  14* 
care  in  the  nmnagemant  ^f  aa$h  mo- 
ney, acQount  lor.  the  profit^,  jwd  ppt 
ibr  the  interest  only*  I*  140 

A.  bond  or  promise  to  restrain  onia'a/i^f 

Srom  iraduig  in  a  partipdar  pW)  if 

upon  a  reasooable  considentiony  is 

good ;  secm^  if  it  be  not  j^van  m  ^ 

.iwsQoable  coaiiriaiattiMi>  m^.  j^ 


Mo 
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strain  a  man  from  trading  at  all. 

I.  181 

A  tradesman  in  London^  by  order  of  a 
tradesman  in  the  conntry,  sends 
goods  to  the  latter,  who  does  not  ap- 
point or  name  the  carrier ;  afterwards 
the  carrier  embezzles  the  goods  ;  the 
trader  in  the  country  must  stand  to 
the  loss.  III.  186 

A  trader  in  London  having  money  of 
J.  5.  (who  resided  in  Holland)  in 
his  hands,  bought  South-aea  stock  in 
his  own  name,  but  entered  it  in  his 
account  book  as  bought  for  J.  &, 
after  which  the  trader  became  bank- 
rupt ;  determined  that  this  stock  was 
not  liable  to  the  bankruptcy. 

III.  187  (N) 

And  see  Bankrupts,  Partners. 

TRANSPORTATION. 

See  Felony. 

TREES. 
See  Timber,  Waste. 

TRIAL  AND  NEW  TRIAL. 

Bill  lies  to  perpetuate  testimony  before 
trial,  on  affidavit  annexed  that  the 
plaintiff's  witnesses  are  infirm  and  un- 
able to  travel.  I.  117 

Where  the  jury  bring  in  their  verdict 
contrary  to  the  direction  of  the  court, 
a  new  Uial  may  be  granted  even  af- 
ter a  trial  at  bar.  I.  212 

In  prosecutions  of  the  crown,  though 
since  the  late  statute  of  4  4*  ^  Annee^ 
cap.  16.  the  venire  facias  which  was 
awarded  de  vicinetOj  and  not  de  cor^ 
pore  comitfUuSj  held  good.        I.  223 

On  a  idre  facias  to  repeal  a  charter,  the 
defendant  shall  not  have  a  new  trial 
without  paying  costs.  I.  224 

In  case  of  a  trust  estate  devised  to  be 
-  sold,  or  devised  to  J.  iS*.,  if  the  will  be 
disputed,  equity,  after  two  trials  in 
its  fiivour,  will  grant  a  perpetual  in- 
junction. I.  671 

So  after  several  trials  in  ejectment,  and 
verdicts  in  all  in  favour  of  the  will, 
equity,  on  a  bill  of  peace,  will  grant 
R  perpetual  injunction.  :L  672 


In  case  of  an  issue  oat  of  chancery,  it  is 
proper  to  move  that  covirt  for  costs  in 
not  going  on  to  triaL  IL  68 

The  court  refused  to  grant  r  new  trial 
after  a  trial  at  bar,  where  the  issae 
tried  related  only  to  the  intention  of 
the  party,  not  to  any  legal  title,  and 
where  the  question  might  have  beea 
determined  at  the  hearing,  withoat 
ever  sending  it  to  a  triaL 

II.  564,565 

Trial  of  the  custom  of  London  by  the 
certificate  of  the  recorder,  and  whit, 
and  agunst  whom  the  remedy  is  to  be 
had  in  case  of  a  false  certificate,  see 
title  London. 

As  for  the  manner  of  trial  of  derb 
convict  before  the  ordinary,  see  titk 
Clergy. 


TRUST  AND  TRUSTEES, 

Where  a  purchase  is  directed  to  be  mide^ 
and  the  land  settled  on  ^.  in  tiil, 
with  remainder  over;  the  court  oogk 
not  to  decree  the  money  to  be  paid  to 
A,^  but  a  settlement  to  be  made  and 
the  trust  executed,  that  so  the  re- 
mainder-man may  have  the  benefit  of 
the  chance  of  tenant  in  tail's  djiag 
before  his  having  saffered  a  oommoa 
recovery.  1. 01 

Bare  articles,  or  only  a  deed  execnted 
by  cestui  que  trust  in  tail,  seesu 
hardly   sufficient  to   bar  the  lotiiL 

ibid. 

Trust-estates  are  to  be  governed  by  the 
same  rules  as  legal  estates.         L  109 

One  devises  lands  for  payment  of  debta, 
and  then  to  A.  for  life,  with  power  t» 
make  leases,  &c.  remainder  to  tbe 
heirs  male  of  the  body  of  A. ;  though 
this  be  but  the  devise  of  a  trust  and 
executory,  and  expressed  to  be  to  ^. 
for  life,  yet  it  is  an  estate-tail  in  A. 
barrable  by  a  fine.  Secus^  in  case  of 
marriage  articles  to  settle  lands  in 
that  manner.  1. 14S,  fSO 

One  who  is  a  bare  tmstee,  is  a  gosi 
witness  to  prove  the  execntioB  of  a  • 
deed  to  himself.  I.  290 

A.J  a  freeman  of  London^  purchases  lands 
in  the  name  of  JBL,  bat  no  tmst  deck^ 
ed.  .^4ies9  nA-B.  ghriBSA^ackv^ 
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tion  of  trast;  this  good  against  the 
castom.  I.  321 

Efidence  of  a  trust,  where  an  estate  is 
purchased  in  another's  n^ime.       ibid. 

A,  is  a  trustee  for  B,  as  to  an  estate,  and 
lays  out  money  in  relation  thereto, 
after  which  B.  assigns  the  trust  to  C, 
who  brings  a  bill  for  a  conveyance  of 
the  estate  ;  C  shall  have  no  convey- 
ance until  A.  is  paid  all  th^  money  by 
him  expended  or  due  in  relation  to 
the  premises.  I.  780 

Cestui  que  trust  in  tail  brings  a  bill 
against  his  trustees  to  the  intent  that 
they  should  join  in  a  recovery;  this 
not  proper,  but  it  is  proper  to  pray 
that  the  trustees  may  convey  the  pre- 
mises to  cestui  que  trust  in  tail,  who 
may  then  suffer  a  recovery;  though 
if  the  trustees  are  also  trustees  for  any 
annuity  subsisting,  they  are  not  com- 
pellable to  part  with  the  legal  estate 
out  of  them  to  the  cestui  que  trust  in 
tail.  II.  134 

A  trust  not  within  the  statute  of  limita- 
tions. II.  145,  374 

On  a  marriage  settlement  lands  were 
conveyed  in  trust  to  the  use  of  the 
trustees  and  their  heirs,  to  the  use 
of  the  husband  for  life,  remainder 
to  the  use  of  the  wife  for  life,  re- 
mainder to  the  use  of  the  first,  &c. 
son  of  the  marriage  in  tail  male ;  these 
limitations  to  the  use  of  the  husband 

• 

for  life,  &c.  are  trusts  only,  not  uses ; 

and  when  the  husband  and  wife  levied" 

a  fine  to  a  mortgagee  to  raise  money, 

though  the  fine  would  have  been  a 

forfeiture  of  the  wife's  estate  for  life, 

had  she  had  the  legal  estate,  against 

which  equity  would  not  relieve,  yet 

decreed  that  a  trust-estate  was  not 

forfeited  by  a  fine.  II.  146 

By  a  devise  of  all  the  rest  of  his  real 

estate,  an  estate  of  which  the  testator 

was  but  a  trustee  passes.  II.  198 

Though  where  a  copyhold  is  surrendered 

to  the  use  of  a  will,  there  need  not  be 

three  witnesses  to  such  will ;  yet  the 

*  trust  of  a  copyhold  cannot  pass  but 

'  bj  a  will  attested  by  three  witnesses. 

II.  261 
Qudfre  antemj  and  see  in  the  note  a 

'.latter  lesohition  to  the  contrary. 
Olie  boys  an  estate  in  the  naime  of  a 

TOL.  III. 


trustee,  who  gives  a  bond  in  200/.  pe- 
nalty to  assign  the  estate  as  the  cestui 
que  trust  or  his  executor  should  di- 
rect ;  cestui  que  trust  dies,  and  his 
executor  brings  debt  on  the  bond,  re- 
covers judgment,  and  has  the  money 
paid  him;  after  which  he  brings  a 
bill  to  have  the  conveyance  of  the  es- 
tate; trustee  decreed  to  convey  to 
the  plaintiff,  and  to  account '  for  the 
profits,  but  to  discount,  and  be  al- 
lowed the  200/.  and  interest  which 
he  paid.  II.  314 

A,  seised  in  fee  of  lands  demised  the 
premises  to  trustees,  B.,  C,  and  D.y 
for  500  years,  in  trust  to  pay  debts, 
and  for  a  charity ;  B.,  one  of  the  trus- 
tees, being  in  possession,  and  as  a  re- 
ceiver appointed  by  the  court,  cuts 
down  1000/.  worth  of  timber,  D,  one 
of  the  other  trustees  consenting  ;  B. 
the  trustee  for  the  charity,  or  as  re« 
ceiver,  ought  not  to  take  advantage 
ofhis  having  possession,  without  which 
he  could  not  cut  down  the  timber ; 
yet  the  timber  must  be  valued  accord- 
ing to  wha£  it  woulJ  be  worth  at  the 
end  of  the  term.  II.  397 

If  a  receiver  of  rents,  or  executor  in 
trust,  lays  out  the  rents  or  the  assets 
in  a  purchase  of  lands  in  fee,  and  dies 
insolvent,  the  purchase  will  not  ^e 
liable :  but'  where  A.  recefves  a  sum 
of  money,  which  he  covenants  to  lay  . 
out  in  land  to  be  settled  to  certain 
uses,  and  afterwards  purchases  an 
estate,  which  he  does  not  settle,  but 
does  by  writing  own  that'  this  pur-  , 
chase  v^as  made  with  the  tfust-monej, 
the  same  is  a  declaration .pf  trnsi  Suffi- 
cient to  bind  the  estate. '  '      11.  415 

A.  who  is  a  trustee  for  B.  of  1000/. 
South'sea  stock,  at  the  desire  of  1^. 
borrows  4000/.  on  this  stock' of  tHe 
company,  and  B,  receives  the  money; 
A,  pays  the  10/.  per  cent,  upon  the 
late  act  76reo.  1.  to  be  discharged '  of 
the  loan ;  though  B.  had  forbid  the 
payment,  yet  he  is  liable.        Il^*'453 

The  court  will  not  on  motion  or  petition 
order  an  infant  trustee  to  convey  pur- 
suant to  7  Ann,  cc^.  l9.  unless  the 
trust  appear  in  writing,  but  ia^snch 
case  will  leave  the  cestui  que  tru^t  to 
get  a  decree  bj  bilL  ft.  549 

2n 
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Tnist-estates  are  to  be  governed  by  the 
same  rules  of  descent  as  legal  estates. 

11.  713,  736 

Where  a  judgment  is  given  to  a  Papist, 
he  cannot  extend  the  land,  for  that 
would  give  him  an  interest  in  the 
land,  contrary  to  the  express  words 
of  11  4*  12  of  W.  3.  c^.  4.,  and  it  is 
the  same  thing  where  the  judgment  is 
given  in  trust  for  a  Papist 

IIL  46  (N) 

Trustee  cannot  change  the  nature  of  the 
cestui  que  trusfs  estate,  by  turning 
money  into  land,  et  e  converso. 

III.  100 

A  breach  of  trust  evidence  of  the  great- 
est fraud.  III.  131 

A  bare  trustee  is  a  good  witness  for  his 
cestui  que  trust;  but  not  an  executor 
in  trust,  as  he  is  liable  to  be  sued 
by  creditors,  and  to  answer  costs. 

in.  181 

A  trader  in  London  having  money  of  J. 
S,  (who  resided  in  Holland)  in  his 
hands,  bought  South'Sea  stock  in  his 
own  name,  but  entered  it  in  his  ac- 
count book  as  bought  for  J.  S,;  after- 
wards the  trader  became  bankrupt ; 
determined  that  this  trust  stock  was 
not  liable  to  the  bankruptcy. 

in.  187  (N) 

One  mtfkes  his  wife  his  sole  heiress  and 
executrix  of  all  his  real  and  personal 
estate,  to  sell  and  dispose  thereof  at 
her  pleasure,  to  pay  debts  and  lega- 
cies, and  gives  his  brother  (who  was 
his  next  of  kin  and  heir)  5/.  The 
wife  has  the  residue  to  her  own  use, 
and  not  as  a  trustee.  III.  193 

If  a  judgment  be  given  in  trust  for  a 
feme  sole,  who  marries,  and  by  con- 
sent of  her  trustees  is  in  possession  of 
the  land  extended,  the  husband  may 
assign  over  the  extended  interest. 

in.  200 

Every  executor  is  a  trustee  for  the  per- 
formance of  the  will.  in.  205 

Money  agreed  to  be  laid  out  in  land 
shall  be  taken  as  land;  and  no  differ- 
ence whether  it  is  deposited  in  the 
hands  of  trustees,  or  remains  in  the 
hands  of  the  covenantor.  IJI.  211 
A  trustee  forbearing  to  do  what  it  was 
his  office  to  do,  shall  not  prejudice 
kis  cestui  que  trust.  *  IIL  216 


Every  cestui  que  trusty  whether  a  voVto- 
teer  or  not,  is  entitled  to  the  benefit  of 
the  trust ;  and  no  reasoa  that  the  trus- 
tee should  keep  the  estate.    III.  229 

The  wife  of  cestui  que  trust  not  entitled 
to  dower.  III.  229 

Husband  may  be  tenant  by  the  curtesy 
of  a  trust  IIL  254 

The  court  never  allow  an  executor  or 
trustee  for  his  time  and  trouble^  es- 
pecially where  there  is  an  express  le- 
gacy for  his  pains,  &c.  in.  249 

Nay,  an  executor  in  trust,  who  had  oo 
legacy,  and  where  the  executiou  of 
the  trust  was  likely  to  be  attended 
with  trouble,  at  first  refused,  but 
afterwards  bargained  with  the  resi- 
duary legatees,  in  consideration  of 
100  guineas,  to  act  in  the  executor- 
ship; and  he  dying  before  the  exe- 
cution of  the  trust  was  completed, 
his  executors  brought  a  bill  to  be  al- 
lowed these  100  guineas  out  of  the 
trust  money  in  their  hands  :  but  the 
demand  was  disallowed* 

IIL  Ul,  252  (N) 

Trustee  compounds  debts  or  incom- 
brances ;  who  to  have  the  benefit  of 
it,  see  Composition,  Debts,  &c 

The  devise  of  a  trust  to  be  constroed  is 
the  same  manner  as  that  of  a  legal 
esUte.  III.  259 

An  executor  or  trustee  for  an  in&nt 
neglects  to  sue  within  six  years;  the 
statute  of  limitations  shall  bind  the 
infant.  III.  309 

A  fine  and  five  years'  non-claim  shall, 
in  favour  of  a  purchaser,  bar  a  tnnt 
term,  though  the  cestui  que  trust  be 
an  infant.  IIL  310  (X) 

Where  a  bond  is  given  to  B.  in  trust  for 
A.^  the  money  due  on  the  bond  shiil 
be  paid  in  a  course  of  administratioD; 
so  if  there  be  a  term  for  years  in  B^ 
in  trust  for  A.  IIL  »2 

A  trustee  misbehaving  himself  ordered 
to  pay  costs  out  of  his  own  pocket, 
and  not  out  of  the  trust  estate. 

IIL  347 

Though,  generally  speaking,  an  exe- 
cutor or  trustee  compounding  or  re- 
leasing a  debt  must  answer  for  the 
same ;  yet,  if  this  appears  to  have  bees 
for  the  benefit  of  the  tnist  estate  it  is 
an  excuse.         .  IIL  4^1 
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The  statute  of  7  Annw^  cap.  19.  ena- 
bling infant  trastees  to  convej,  pursu- 
ant to  the  directions  of  the  Court  of 
Chancery,  extends  only  to  plain  and 
•express  trusts,  not  to  such  as  are  im- 
plied or  constructive  onlj.     III.  387 

lliease  of  a  coal-mine  to  A,^  reserving  a 
rent ;  A.^  the  lessee  declares  himself 
trustee  for  five  persons,  to  each  a 
fifth.  The  five  partners  enter  upon, 
work,  and  take  the  profits  of  the  mine, 
which  afterwards  becomes  unprofita- 

•  ble,  and  the  lessee  insolvent;  the 
cestui  que  trusts  not  liable,  but  for 
the  time  daring  which  they  took  the 
profits.  III.  402 

In  what  Cases  an  Executor  shall  be 
only  a  Trustee^  see  Executor. 

Resulthig  Trustj  and  Trust  by  Impli- 
cation  and  Construction. 

Father  buys  an  estate  in  the  name  of  a 
.younger  son  and  of  a  trustee,  it  shall 
be  taken  as  an  advancement;  so 
though  a  reversion  be  settled  on  the 
younger  son  expectant  on  the  mother's 
death,  or  though  the  father  received 
the  profits ;  provided  it  was  done  only 
as  guardian,  and  during  the  son's  mi- 
nority. I.  Ill 

Seeusj  if  the  father  received  the  profits 
after  the  child's  coming  of  age,  and 
when  of  discretion  to  claim  his  right. 

1.608 

The  statute  of  frauds  and  perjuries, which 
says  that  all  conveyances,  where  trusts 
or  confidences  shall  arise  or  result  by 
implication  of  law,  shall  be  as  if  that 
act  had  never  been,  must  relate  to 
equitable  interests,  and  not  to  an  use, 
which  is  a  legal  Estate.      I.  112,  113 

A  trust  resulting  by  implication  or  con- 
struction may  be  rebutted  by  parol 
evidence.  I.  113,  115 

One  devises  lands  to  his  executors  (who 
are  no  relations)  to  sell  for  the  best 

-  priee,  and  to  pay  his  debts,  legacies, 
and  iiineral,  so  far  as  the  same  will 
extend,  giving  legacies  to  his  heir  at 
law,  and  100/.  to  the  children  of  one 
oi  his  executors,  but  nothing  to  the 
execittors  themselves;  decre^  that 

t  thfi  executors  were  bat  tru9tt09  for  the 


heir  at  law  after  debts  and  legacies 
paid.  I.  390 

A  grandmother  buys  an  annuity  in  the 
14/.  per  cent,  lottery  for  100/.  in 
the  grandchild's  name;  the  child's 
father  gives  the  grandmother  a  bond 
to  repay  the  100/.  if  the  child  dies 
before  the  grandmother,  who  receives 
the  income  and  keeps  the  tally,  the 
grandchild  making  no  claim;  this  no 
trust  for  the  grandchild.  I.  607 

One  defises  a  rent-charge  to  be  sold  to 
pay  legacies  amounting  to  800/.,  and 
if  the  rent-charge  shall  sell  for  1000/. 
then  the  testator  gives  a  further  le- 
gacy of  200/.  The  rent-charge  sells 
for  above  800/.  and  less  than  1000/., 
what  exceeds  the  800/.  shall  belong  to 
the  heir  as  a  resulting  trust   III.  252 

Trust  for  raising  Portions  and  Pay* 
ment  of  Debts. 

A  trust-term  is  raised  to  pay  all  debts 
equally,  and  the  party  dies  indebted 
by  bond  and  simple  contract;  the 
bond-creditors  may.  be  paid  part  of 
their  debts  out  of  the  personal  estate, 
and  shall  nevertheless  come  in  upon 
the  trust-term  for  the  remainder 
equally  with  the  simple  contract  cre- 
ditors. I.  ^i8 

Where  a  trust  is  raised  to  pay  debts, 
this  is  like  a  mortgage,  and  the  simple 
contract  debts  shall  carry  interest. 

L229 

Where  there  is  a  power  to  charge  lands 
for  portions  for  younger  children 
living  at  their  father's  death,'  a  post- 
humous child  is  within  the  power. 

L245 

Where  the  trust  of  a  term  was  to  raise 
portions  out  of  rents  and  profits,  to  be 
paid  as  soon  as  conveniently  might 
be ;  by  virtue  of  the  word  profits  the 
trustees  were  held  to  be  impowered  to 
sell  or  mortgage ;  secusy  if  said  annual 
profits.  I.  41 5 

One  devises  lands  to  his  wife  for  life, 
and  after  her  death  to  his  son  in  fee, 
upon  condition  to  pay  his  daughter 
1000/.  within  a  year  after  the  death 
of  J.  S.  provided.  If  the  money  be 
not  paid,  the  daughter  may  enter 
and  receive  tfie  profits  till  payment; 
2  N  2 
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J.  S,  dies  living  the  wife ;  the  daughter 
shall  have  the  1000/.  during  the  life 
of  the  mother,  and  in  default  of  pay- 
ment equity  will  decree  a  sale  of  the 
reversion.  1. 478 

Where  a  trust  was  created  for  a  pro- 
vision for  daughters  to  be  bom,  this 
was  held  to  extend  to  daughters  then 
born.  r.  426 

One  devises  liis  lands  for  payment  of 
his  debts ;  bond  and  simple  contract 
debts  shall  be  paid  equally :  but  if  he 
only  charges  his  lands  with  the  pay- 
ment of  his  debts,  so  that  the  lands 
descend  subject  to  the  debts,  the 
bonds  shall  be  preferred  to  the  simple 
contract  debts.  I.  430 

But  if  the  heir  sells  the  land  before  any 
action  brought,  then  both  to  be  paid 
equally.  I.  431 

One  devises  all  his  real  estate  to  pay 
debts,  having  part  freehold  and  part 
copyhold,  and  dies  without  having 
surrendered  the  copyhold  to  the  use 
of  his  will;  regularly  the  copyhold 
shall  not  pass  without  being  mention- 
ed; and  if  not  mentioned,  equity  will 
on    behalf  of  creditors    supply   the 

■  want  of  a  surrender:  but  if  the  free- 
hold estate  be  not  sufficient  to  pay 
the  debts,  the  copyhold,  being  real 
estate,  shall  be  liable.  f .  443 

A  term  was  created  for  raising  daugh- 
ters' portions  commencing  after  the 
death  of  the  father  and  mother,  upon 
trust  to  raise  the  portions  from  and 
after  the  commencement  of  the  term  ; 
father  dies  leaving  a  daughter ;  de- 
creed the  portion  was  vested,  but  not 
raisable  during  the  life  of  the  mother. 

I.  448 

Baron  gives  feme  the  foul  distemper,  A, 
lends  the  wife  30/.  to  pay  the  doctor 
for  hep  cure ;  baron  devises  lands  for 
the  payment  of  his  debts ;  this  30/. 
is  a  d€bt  of  the  husband's,  and  A.  a 
creditor  in  the  doctor's  place.   I.  482 

One  devises  lands  to  his  executors  until 
his  debts  paid,  the  remainder  over, 
the  executors  misapply  the  profits; 
they  shall  hold  only  until  they  might 
have  paid  the  debts  by  the  produce, 
after  which  the  lands  are  to  be  dis- 
charged, and  the  executors  only  to  be 
liable.  I.  518  I 


One  borrows  money  during  his  infancy, 
and  applies  it  to  the  baying  of  neces- 
saries; afterwards  coming  of  age,  be 
devises  his  lands  for  the  payment  of 
his  debts;  this  debt  contracted  dar- 
ing infancy  is  within  the  trust.  1. 558 

The  trust  of  a  term  was  to  raise  portions 
for  daughters  by  sale  or  mortgage, 
rents,  issues,  or  profits,  and  to  be  paid 
at  the  daughters'  ages  of  tweuty-ooe, 
or  marriage,  if  after  fourteen,  or  on- 
der,  if  with  consent  of  the  mother; 
the  mother  dies  leaving  four  daofh- 
ters ;  the  eldest  after  the  age  of  foar- 
teen  married,  and  with  her  husband 
brought  a  bill  for  the  raising  of  her 
portion  in  the  life-time  of  the  father; 
court  decreed  a  sale  of  the  reversion- 
ary term  for  the  raising  thereof. 

I.  707 
If  in  a  trust-term  for  raising  daughters' 

portions  a  particular  method  of  raising 
them  be  directed,  this  implies  a  ne^- 
tive  that  they  shall  not  be  raised  mj 
other  way ;  as  where  it  was  to  rake 
the  portions  out  of  rents,  issues,  and 
profits,  as  well  by  leasing  for  three 
lives  or  twenty-one  years,  at  the  old 
rent ;  it  was  held  to  extend  only  to 
raise  the  portions  by  annuil  profits, or 
by  leasing,  and  not  by  mortgage  or 
sale  ;  and  if  the  trustee  mortgages  for 
the  portion,  the  mortgage  is  void^ 
when  the  portion  might  have  been 
raised  by  the  profits.  fl.  14 

The  natural  meaning  of  the  word  profih 
when  used  in  provision  for  children's 
portions,  and  upon  what  occasion  the 
sense  has  been  enlarged.  11.  19 

Where  a  portion  is  to  be  raised  by  an- 
nual profits  or  fines,  if  no  time  be 
appointed,  the  portion  is  not  due  till 
such  time  as  it  might  be  raised. 

II.  20 
The  trust  of  a  term  was  for  raising  of  a 

portion  for  a  daughter  in  default  of 
issue  male,  payable  at  eighteen  or 
marriage,  or  as  soon  afterwards  as  the 
same  might  conveniently  be  nised; 
the  mother  died  leaving  no  son,  and 
only  one  daughter ;  the  court  was  of 
opinion  that  the  portion  could  not  be 
conveniently  raised  by  sale  of  the  re- 
version. II.  S^ 
Where  there  is  a  power  in  the  tmst-lrnn 
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to  raise  portions  for  the  husband, 
with  consent  of  the  trustees,  to  revoke 
all  the  uses,  this  suspends  the  vesting 
of  the  portion.  II.  101 

In  a  marriage  settlement  a  term  for  years 
for  securing  younger  children's  por- 
tions is  by  mistake  made  subsequent 
to  the  estate-tail  limited  to  the  sons ; 
this  helped  in  equity.  II.  151 

A  reversionary  term  for  raising  main- 
tenance, and  portions  for  daughters 
shall,  in  case  of  necessity,  be  mort- 
gaged to  pay  either,  and  when  fallen 
into  possession  shall  pay  all  the  arrears 
of  maintenance  incurred  before  it 
came  into  possession.  II.  179 

One  devises  lands  to  trustees  in  fee,  in 
trust  to  apply  the  profits  thereof  until 
sale  .for  the  benefit  of  all  his  four 
children,  and  the  survivors  and  sur- 
vivor of  them  equally,  and  on  farther 
trust,  that  as  soon  as  the  trustees  shall 
see  necessary  they  shall  sell  the  pre- 
mises, and  apply  the  money  for  the 
benefit  of  his  four  children  equally, 
to  be  paid  at  twenty-one  or  marriage; 
^.  the  eldest  of  the  four  children  at- 
tains twenty-one,  marries,  dies  with- 
out issue  intestate,  and  leaving  a  wife ; 
decreed  that  the  lands  being  in  all 
events  devised  to  be  sold,  though  tlio 
time  for  sale  was  left  to  th(!  executors, 
was  pergonal  estate,  and  A.^s  widow 
nnust  have  a  moiety  of  his  share,  and 
that  the  profits  of  the  land  until  sale 
must  go  as  the  money  arising  upon 
sale  would.  11.  320 

One  owing  a  debt  by  simple  contract 
barred  by  the  statute  of  limitations, 
devises  lands  in  trust  for  payment  of 
his  debts ;  this  debt,  though  barred 
bj  the  statute,  is  revived  by  the  will. 

II.  373 
One  devises  his  lands  in  D.  to  ^.,  his 
cousin  an  infant,  at  her  age  of  twenty- 
one,  subject  to  the  incumbrances  there- 
upon, the  rents  during  the  infancy  to 
be  paid  to  her  father,  and  devises  all 
his^other  lands  to  trustees  to  pay  his 
debts,  the  lands  in  D.  being  mort- 
gaged ;  this  mortgage  shall  be  dis- 
charged by  monies  arising  from  the 
sale  of  the  other  lands.  II.  386 

If  a  devise  be  to  executors  of  an  equity 
of  redemption  only  for  payment  of 


debts,  this  is  but  equitable  assets,  and 
to  be  applied  to  pay  all  sorts  of  cre- 
ditors equally.  II.  416 
A,  devises  all  his  real  and  personal  estate 
to  his  executors  and  their  heirs,  in 
trust  to  sell  and  pay  all  his  debts ;  his 
real  estate  being  only  equitable  assets 
and  the  testator  leaving  debts  by  bond 
and  simple  contract,  if  the  bond  cre- 
ditors are  paid  part  out  of  the  per- 
sonal estate,  tliey  shall  bring  it  back 
again  into  hotchpot,  or  shall  not  have 
any  thing  out  of  the  real  estate. 

ibid. 
The  testator's  heir  at  law  who  opposed 
the  will  as  to  part  of  the  land  devised 
thereby,  yet  being  a  creditor  was  let 
in  to  the  residue  of  the  fund  created 
by  the  will  for  payment,  &c.  II.  418 
Husband  by  marriage  settlement  secures 
a  portion  for  daughters  of  the  mar- 
riage in  default  of  issue  male ;  there 
is  one  daughter  only,  the  husband  sur- 
vives that  wife,  and  marrying  again, 
leaves  issue  by  the  second  wife,  and 
dies  intestate,  the  daughter  by  the  first 
marriage  being  an  infant,  and  her 
portion  not  then  due;  if  the  daughter 
lives  till  the  portion  is  due,  it  is  an 
advancement  pro  ianto^  and  must  be 
brought  into  hotchpot  as  to  the  other 
issue.  II.  435 

Portions  secured  by  settlement  out  of 
land,  or  articled  so  to  bo,  are  not  to 
be  paid  out  of  the  personal  estate. 

11.437 
Upon  a  marriage  settlement  lands  arc 
limited  to  the  use  of  the  husband  and 
wife  for  their  lives,  remainder  to  their 
first  and  every  other  son  in  tail,  and 
in  default  of  issue  male  of  the  mar- 
riage, to  raise  2500/.  for  daughters 
payable  at  twenty-one  or  marriage, 
which  should  first  happen,  and  out  of 
the  profits  to  pay  100/.  per  annum, 
for  maintenance  ;  the  first  payment  of 
the  maintenance  to  commence  after 
tiie  estate  of  the  trustees  shall  have 
come  into  possession ;  husband  dies 
without  issue  male,  leaving  a  daughter 
and  a  wife,  who  is  jointured  in  the 
premises;  the  portion  shall  not  be 
raised  in  the  mother's  life-time,  be-« 
cause  the  maintenance  which  is  natu- 
Fally  to  precede  the  portion  is  not  to 
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be  paid  till  the  trastees  are  in  posses- 
sion. II.  484 
Where  there  is  a  devise  of  lands  to  exe- 
xutors,  to  pay  debts  and  legacies,  the 
debts  to  be  preferred ;  for  this  being 


he  particularly  disposes  of  by  will; 
the  copyhold,  though  Dot  snrrendered 
to  the  use  of  the  will,  shall  yet  ber 
applied  to  the  payment  of  the  debts 
pari  passu  with  the  freehold.  III.  96 


legal  assets,  payment  must  be  in  a    If  I  charge  all  my  lands  with  paymeut 


course  of  administration;  secus^  in  case 
of  a  bare  trust  to  pay  debts  and  lega- 
cies. II.  550 
Quosre  tamen. 

A  term  of  500  years  is  created  to  raise 
portions  for  daughters,  in  failure  of 
issue  male,  as  soon  as  conveniently 
may  be  after  the  father's  death,  but  no 
maintenance,  nor  any  express  time 
mentioned  when  the  portions  are  pay- 
able ;  there  are  three  daughters,  and 
the  eldest  but  eight  years  old ;  the 
father  is  dead,  but  the  mother^  who  has 
a  jointure  on  the  estate,  is  lifing ;  the 
court  will  not  raise  the  portions  for 
the  daughters  so  young  out  of  the  re- 
versionary term.  II.  659 
Portions  secured  by  a  trust-term  payable 
to  daughters,  to  be  raised  by  rents  and 
profits,  and  no  time  limited  for  pay- 
ment, shall  carry  no  interest,  and  be 
raised  only  by  perception  of  profits, 
not  by  sale  or  mortgage.         If.  666 
The  yvord portion  does  uot  ex  vi termini 
imply  a  sum  in  gross,  and  to  be  paid 
all  at  once.  II.  669 
The  trust  of  a  term  is  to  raise  daugh- 
ters' portions   by  rents,  issues,  and 
profits ;  or  by  making  leases  for  three 
lives  at  the  ancient  rent ;  or  by  grant- 
ing copyholds  on  fines ;    the  money 
to  be  paid  to  the  daughters  at  their 
age  of  eighteen,  or  marriage,  or  as 
soon  after  as  the  same  can  be  raised 
out  of  the  premises  aforesaid ;    the 
portions,  as  it  seems,  cannot  be  raised 
by  the  sale  or  mortgage.  III.  1 
In  a  devise  of  lands  to  pay  debts,  if  the 
creditors  bring  a  bill  to  compel  a  sale, 
the  heir  is,  generally,  to  be  made  a 
party ;   secus,  of  a  trust  created  by 
deed  to  pay  debts.                   III.  92 
In  the  case  of  a  deed  of  trust  to  pay 
debts,  the  sanity  of  the  grantor  is  not 
proved;  secus^  where  a  bill  is  brought 
to  prove  a  will  of  land.            III.  93 
One  by  will  charges  all  his  worldly  es- 
tate with  his  debts,  and  dies  seised  of 
freehold  and  copyhold  estates,  which 


of  my  debts,  and  devise  part  to  i. 
and  other  part  to  0.,  &c.  the  credi- 
tors cannot  be  paid  out  of  the  lands 
till  the  master  has  certified  what  the 
proportion  is,  which  each  devisee  is 
to  contribute :  but  if  the  master  cer- 
tifies that  the  debts  will  exhaust  the 
whole  real  estate,  then  the  creditdn 
may  proceed  against  any  one  devisee 
for  the  whole.  III.  98 

Term  of  one  thousand  years  to  secare 
daughters'  portions,  payable  at  six- 
teen ;  provided,  if  no  daughter  at  the 
time  of  failure  of  issue  male,  the  por- 
tion to  sink.  There  is  a  daughter 
who  attains  to  sixteen,  and  marries 
without  consent,  and  no  son  by  the 
marriage ;  but  the  daughter  dies  io 
the  life-time  of  the  father  and  oto- 
ther,  and  consequently  while  there 
might  be  a  son ;  the  portion  sinks. 

III.  134 

In  a  settlement  a  term  was  raised  for 
daughters'  portions,  viz.  1 0,000/.,  with 
a  proviso,  that  if  the  father  by  deed 
or  will  should  give  or  leave  the  sam 
of  10,000/.  to  his  said  daughters,  it 
should  be  a  satisfaction  ;  the  father 
leaves  land  to  the  daughters  of  the 
value  of  10,000/.,  this  no  satisfactioo. 

III.  24ft 

A  trust  estate  was  decreed  to  be  sold  for 
the  payment  of  debts  and  legacies, 
and  to  be  sold  to  the  best  purchaser. 
A,  articles  to  buy  the  estate  of  the 
trustees,  and  brings  a  bill  to  compel 
them  to  perform  the  contract;  the 
court  will  make  no  new  decree,  bat 
leave  the  former  decree  to  be  parsoed. 

III.  2S2 

See  also  Portions  or  Proyisioks  fos 
Children,  Will. 

Trustees  for  preseroing  conitngeMi 
Remainders. 

Trustees  for  preserving  contingent  re- 
mainders join  in  a  conveyance  befoi? 
the  birth  of  a  son ;  this  is  a  breach 


A  TABLE  OF  THE  PRINCIPAL  MATTERS. 


C&S 


or  tirast  against  which  equity  will  re- 
lieve. I.  128 

Trustees  for  preserving  contingent  re- 
mainders in  a  voluntary  settlement, 
decreed  to  join  in  a  sale  for  payment 
of  debts.  I.  358 

A  settlement  was  made  by  a  third  per- 
son to  the  use  of  the  husband  for 
ninety-nine  years,  remainder  to  trus- 
tees during  his  life,  &c.  remainder  to 
the  wife  for  life,  remainder  to  the  first, 
&c.  son  of  the  marriage,  remainder  to 
the  heirs  of  the  body  of  the  husband, 
remainder  to  the  right  heirs  of  the 
husband ;  there  was  no  issue  of  the 
marriage,  and  the  trustees  joined  in 
.  cutting  off  the  remainders;  yet  the 
court  refused  to  punish  them  at  the 
suit  of  a  remote  remainder-man. 

I.  350 

jt*  settles  lands  to  the  use  of  himself  for 
ninety-nine  years,  if  he  should  so 
long  live,  remainder  to  trustees  during 
his  life,  &c.  remainder  to  the  heirs  of 
bis  body,  remainder  to  A,  in  fee ;  A. 
has  two  sons,  and  he,  the  trustees  and 
the  eldest  son,  join  in  a  mortgage  by 
feoffment;  the  eldest  son  dies  without 
issue :  the  second  son,  during  the  life 
of  the  father,  has  no  pretence  to  set 
aside  the  mortgage,  though  this  seems 
a  breach  of  trust  in  the  trustees. 

I.  387 

In  a  marriage  settlement  the  husband  is 
made  tenant  for  ninety-nine  years,  if 
he  so  long  live,  remainder  to  trustees 
during  the  life  of  the  husband,  re- 
mainder to  the  first,  &c.  son  of  the 
marriage  in  tail  male,  remainder  to 
the  first,  &c.  son  by  any  other  wife, 
remamder  over;  a  son  is  bom  and  of 
age,  the  wife  dead,  and  there  are  no 
other  sous  by  a  second  marriage,  the 
trust  for  preserving  contingent  re- 
mainders descends  to  an  infant;  if 
for  the  benefit  of  the  family,  equity 
will  decree  the  infant  trustee  to  join 
in  a  recovery.  I.  536 

On  marriage  lands  are  settled  on  A.  for 
ninety-nine  years,  if  he  so  long  live, 
remainder  to  B.  and  his  heirs,  during 
the  life  of  A.^  to  support  contingent 
remainders,  remainder  to  the  first, 
&c.  son  of  A,y  who  has  issue  two  sons 
6\  and  D. '  A.  the  father  having  mort- 


gaged the  premises,  he  and  his  son  C 
covenant  to  suffer  a  recovery,  and  to 
procure  the  trustee  to  join,  who  by 
answer  submits  to  the  court;  court 
will  not  compel  the  trustee  to  join, 
unless  D.,  the  second  son  ofthe  mar- 
riage, will  consent.  IL  379 

Trustees  for  supporting  contingent  re- 
mainders joining  to  destroy  them  are 
guilty  of  a  breach  of  trust ;  and  no 
diversity,  whether  the  settlement  be 
voluntary,  or  for  a  valuablSb  consTd^ra- 
tion,  or  by  wiH  only.  II.  678 

And  in  such  case,  if  the  persons  claim- 
ing under  the  breach  of  trust  have 
notice  of  it,  they  are  subject  to  the 
same  trust ;  so  if  the  conveyance  be 
voluntary,  or  without  a  valuable  con- 
sideration :  but  if  for  a  valuable  con- 
sideration, and  without  notice,  the 
purchaser  will  hold  the  lands  dis- 
charged, and  the  trustees  must  buy 
and  settle  other  lands  to  the  same 
uses.  II.  681 

Sir  P.  T.  tenant  for  life,  remainder  to 
his  son  A.  T.  for  life,  remainder  to 
his  first,  &c.  son  in  tail.  Sir  P.  T., 
by  indenture  tripartite^  between  him- 
self of  the  first  part,  A.  71  of  the 
second  part,  and  J.  S.  of  the  third 
part^  covenanted  to  levy  a  fine  of  the 
premises.  But  A.  T.  did  not  join  in 
any  covenant  in  the  deed,  nor  in  the 
fine,  but  sealed  the  deed;  deter- 
mined, that  this  was  no  surrender,  in 
regard  the  remainder-man  cannot 
surrender,  but  only  release  to  the 
tenant  for  life.  And  the  bare  sealing 
the  deed  by  A.  T.  the  son  would 
neither  surrender  nor  release  his  es- 
tate; consequently,  the  contingent  re- 
mainder to  the  first,  &c.  son  was  pre- 
served, there  being  a  right  of  freehold 
subsisting  in  A.  71  the  son,  for  the 
supporting  of  this  right.  III.  210  (N) 

Trustee^  when  and  how  to  be  charged 
and  discharged^  and  what  Allowance 
to  have. 

Two  trustees  in  a  mortgage  join  in  an^ 
assignment  of  the  term,  and  in  a  re- 
ceipt for  the  whole,  each  receiving  a 
moiety  only  of  the  mortgage  money ; 
to  be  answerable  only  for  what  thej 
respectively  receive.  I.  8J,  241 
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Otherwise  where  execnton  JMn  in  sales, 
there  being  no  neceuitj  for  their  so 
doing.  I.  83 

Captain  or  a  ship  dies  leaving  money  on 
board,  the  mate  becomes  captain  and 
improves  the  monej  ;  he  shall,  on  al- 
lowance made  to  him  for  his  care  of 
the  management  of  such  money,  ac- 
count for  the  profits,  and  not  for  the 
interest  only.  I.  140 

"Where  an  executor  pats  ont  money, 
though  without  the  indemnity  of  a 
decree,  upon  a  real  security,  which 
there  was  no  reason  then  to  suspect ; 
but  afterwards  such  security  proves 
bad,  he  is  not  accountable  for  the 
loss,  any  more  than  be  would  have 
been  entitled  to  the  profit,  bad  it 
conttDoed  good.  I.  141 

10,000/.  trust  money  being  agreed  to  be 
laid  out  in  land,  and  settled  ia  the 
common  foroi  of  marriage  settlements, 
is  employed  inbuying  Souih'tea  stocky 
and  improved  to  30,000/.;  as  the 
tnist  would  have  suffered  by  the  fall, 
so  shall  it  have  the  benefit  of  the  rise 
of  the  stock.  I.  648 


U.  V. 

VALUATION. 

IVhere  a  covenant  was  to  settle  lands; 
(without  menlloning  any  lands  in  cer- 
tain) this  no  sp<'cilic  lieu,  but  the  wifi^ 
decreed  to  conie  in  as  a  credilor  in 
general,  and  to  be  cntilled  to  what 
the  master  should  value  her  estate  for 
life  at,  but  she  to  have  the  arrears  be- 
fore incurred,  as  well  as  the  valuation 
of  her  estate  for  life.  L  4VJ 

Tenant  for  life,  remainder  to  the  firs) 
son  in  tail,  remainder  to  the  father  in 
fee;  father's  interest  valued  hut  at 
one  third,  and  the  estate  tail  of  thc 
son  (though  an  infant)  at  two  thirds. 
L  S50 

VENIRE  FACIAS. 
Sec  Writs. 


VERDICT. 

In  some  caiei  equity  relieves  after  i 
verdict  at  law,  and  where  the  pUintiC 
in  equity  might  properly  have  d(> 
fended  himself;  as  where  a  receipt 
from  the  plaintiff  at  law  ia  found  ifur 
the  verdict.  11.  4U 

In  all  indictments  against  one  for  beia; 
accessary  after  the  fact,  by  receitiai, 
harboaring,  &c.  a  felon,  it  is  necessirj 
to  charge,  that  tho  defendant  kim 
the  principal  was  guilty  or  coavicttd 
of  felony ;  and  the  omission  of  tbii 
necessary  ingredient  is  not  to  be 
helped  by  the  finding  of  the  verdict; 
especially  if  the  verdict  does  not  find 
the  fact  of  notice,  but  only  what  it 
evidence  thereof.  III.  491 

Where  a  special  verdict  has  notcertua- 
ly  finiDd  any  felony  upon  the  bets 
therein  stated,  and  consequently  it  a 
uncertain  whether  the  prisoner  be 
guilty  of  any  felony  at  «1I,  or  onl^of 
a  misdemeanor;  or  where  the  jary 
has  found  a  general  Terdict  that  tlw 
prisoner  is  guilty,  and  afterwsnl) 
judgment  is  arrested  for  defects  io  (lie 
hidictment ;  in  these  casei  the  jndg' 
ment  given  most  be  judgment  of  i> 
quittnl ;  but  this  will  be  no  bar  to 
another  indictment  constituting  a  dif- 
ferent offence.  III.  49S 
And  see  Jvdge  and  Jury,  Tbial. 

VISITOR  AND  VISITATORIAL 
POWER. 

Where  the  king  is  founder,  in  that  case 
Ills  Majesty  and  his  suctessors  are  vi- 
sitors: but  where  a  private  persra  i> 
founder,  there  such  private  person  aad 
his  heirs  are  by  implication  of  law 
visitors.  II.  3U 

But  though  in  the  latter  case  (he  lisili- 

torial  powerresultsto  the  founder  and 

his  heirs,  yet  it  may  be  by  him  vested 

or  subsliluted  tn  any  other  per^n. 

iW. 

Where  goremors  or  visitors  are  aaid  not 
to  be  accountable,  it  mast  be  intended 
where  such  governors  have  the  pown 
of  government  only,  and  not  wkete 
they  hate  the  legal  estate,  and  u« 
entrusted  with  the  receipt  of  the  reois 
and  profits.  iiH 
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The  word  governor  does  not  of  itself  et 
ex  vi  termini  imply  visitor.     II.  327 

VOLUNTARY. 

A  Toluntary  conveyance  to  the  brother 
of  the  half  blood,  but  wliich  was  void 
and  defective  at  law,  made  good  by  a 
court  of  equity  against  the  heir. 

I.  60 

Vide  autemj  wh^re  it  is  said  a  voluntary 
conveyance  of  a  copyhold,  or  other 
estate,  is  not  to  be  helped  in  equity 
against  the  heir.  I.  354 

A  freeman  of  London  signs  a  note,  by 
whrch  he  owns  himself  indebted  in 
5000/.  to  his  brother  and  heir,  but 
the  brother  knows  nothing  of  it ;  the 
freeman  keeps  this  note  always  in  his 
own  custody,  and  on  his  death  it  is 
found  among  his  papers ;  adjudged  a 
void  note,  and  as  a  matter  intended 
and  not  perfected.  I.  204 

Trustees  to  preserve  contingent  remain- 
ders in  a  voluntary  settlement  decreed 
to  join  in  a  sale  for  payment  of  debts. 

I.  358 

^.  makes  a  voluntary  settlement  on  her 
nephew,  keeping  the  deed  in  her 
power,  in  which  settlement  there  is 
no  power  of  revocation;  afterwards 
one  secretly  and  by  fraud,  on  behalf 
of  the  nephew,  gets  an  attested  copy 
of  this  settlement,  and  then  the  party 
who  made  the  settlement  bums  it 
and  settles  the  premises  on  another 
nephew,  delivering  to  him  the  second 
settlement ;  the  first  nephew's  bill  to 
establish  the  copy  of  the  first  settle- 
ment dismissed  with  costs,  and  the 
attested  copy  ordered  to  be  delivered 
up  to  the  second  nephew  ;  for  though 
of  two  voluntary  settlements,  the  first 
shall  take  place,  yet  this  is  not  so 
where  any  fraud  has  been  used  in 
gaining  the  first  settlement,  or  a  copy 
of  it.  I.  577 

Or  if  the  first  was  made  absolute  against 
the  intention  of  the  party.         I.  581 

Where  money  is  agreed  to  be  laid  out 
in  land,  though  the  contract  be  volun- 
tary, equity  will  enforce  an  execution 
thereof  in  favour  of  the  heir.  11.171 
A>  seised  in  fee,  on  his  marriage  cove* 
nants  to  settle  the  premises  on  himself 


and  his  wife,  and  the  issue  of  the  mar* 
riage,  remainder  on  his  nephew  in 
fee ;  the  remainder  is  voluntary,  and 
not  supported  by  the  consideration  of 
that  marriage,  or  of  the  marriage  por- 
tion. IL  «55 
A.  the  father  and  B.  the  son,  on  the 
marriage  of  J?.,  article  to  settle  lands 
on  B.  and  his  wife  for  their  lives,  re- 
mainder to  their  issue,  remainder  to 
the  nephew  in  fee;  if  A*  had  the 
sole  interest,  the  limitation  to  the 
nephew  is  voluntary  ;  secutj  if  the 
father  and  son  had  each  som^  in- 
terest. II.  256 

If  a  parent  makes  a  voluntary  convey- 
ance in  trust  for  his  children,  and 
keeps  it  in  his  own  power,  or  in  the 
hands  of  his  agent,  and  this  is  got 
from  him,  it  ought  not  to  bind  him : 
but  where  a  feme  having  issue  by  her 
first  husband,  makes  a  suitable  provi*^ 
sion  for  them  before  her  treaty  for  a 
second  marriage ;  this  is  good,  and 
not  liable  to  be  avoided  by  a  second 
husband.  II.  358,  674 

Feme  seised  of  a  copyhold,  on  marriage 
of  her  daughter  to  J.  5.,  surrenders  it 
to  the  use  of  J.  5.  and  his  intended 
wife,  and  the  heirs  of  their  bodies, 
remainder  to  J.  S.  in  fee  ;  the  mar- 
riage takes  effect,  the  husband  signs 
a  writing,  whereby  he  owns  that  the 
limitation  of  the  remainder  in  fee  to 
him  was  a  mistake,  being  intended 
for  the  wife,  and  accordingly  cove- 
nants to  stand  seised  of  this  remainder 
in  trust  for  the  wife  in  fee  ;  this  not  a 
mere  voluntary  covenant,  and  equity 
will  compel  the  performance  of  it. 

II.  464 

Every  cestui  que  trusty  whether  a  vo- 
lunteer or  not,  is  entitled  to  the  be- 
nefit of  the  trust.  IIL  232 

Any  voluntary  bond  is  good  against  the 
executor,  though  to  be  postponed  to 
a  simple  contract  debt.  ibid, 

A  husband  voluntarily,  and  after  mar- 
riage, allows  the  wife  for  her  separate 
use,  to  make  profit  of  all  butter,  eggs, 
&c.  beyond  what  is  used  in  the  fa- 
mily; out  of  which  the  wife  saves 
100/.,  and  lends  it  to  the  husband. 
After  the  husband's  death,  the  court 
will,  in  order  to  encourage  tlia  wife^s 
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fragality,  allow  of  this  agreement, 
and  let  her  come  in  as  a  creditor  for 
this  100/.,  especially  there  being  no 
defect  of  assets  to  pay  debts.  I  XL  337 

jI,  haTiug  a  wife  who  lived  separate 
from  him,  courted,  and  afterwards 
married  another  woman,  who  knew 
nothing  of  the  former  wife's  being 
alive.  But  this  being  afterwaids  dis- 
covered, in  order  to  induce  the  second 
wife  to  continue  to  live  with  him, 
ji.  gave  a  bond  in  trust  to  leave  her 
1000/.  and  died,  not  leaving  assets  to 
pay  bis  simple  contract  debts;  this 
bond  held  to  be  worse  than  voluntary, 
being  given  on  an  illicit  considera- 
tion, and  postponed  to  all  the  simple 
contract  debts.  III.  339 

And  see  Fraud. 

USE. 

One  seised  in  fee  as  heir  of  the  mother's 
side  levies  a  fine,  and  declares  the  use 
thereof  to  himself  in  fee  ;  this  is  the 
old  use,  and  no  diversity  betwixt  an 
express  declaration  of  an  use,  and  one 
implied.  II.  139 

And  see  Trust. 


w. 


WARD. 
See  Guardian. 

WASTE. 

Lord  of  a  manor  may  bring  a  bill  for  an 

-  account  of  ore  dug,  or  timber  cut,  by 
the  defendant's  testator ;  otherwise  of 
plowing  up  meadow  or  ancient  pas- 
ture, or  such  torts  which  die  with  the 
person.  I.  406 

Lessee  for  years,  sans  waste,  remainder 
in  fee  to  a  bishop ;  lessee  enjoined 
from  digging  the  ground  for  brick. 

I.  527 

One  in  consideration  of  marriage  settles 
an  house  to  the  use  of  himself,  sans 
waste,  remainder  to  his  first,  &c.  son ; 
the  tenant  for  life  shall  not  pull  down 
the  house.  I.  528 


Hard  that  lessee  for  jears,  sant  waste, 
should  enjoy  the  trees  or  materials  of 
the  house  when  he  palls  it  down,  the 
intention  of  that  clause  only  being 
that  the  lessee  for  years  shoold  be  u 
free  from  waste  as  he  was  before  tbe 
statute  of  Gloucester,  I.  598 

And  see  Timber* 

WIFE. 
See  Baron  and  Feme. 

WILL. 

There  is  a  difference  between  wills  md 
conveyances  at  law  as  to  their  cod- 
struction,  and  whj.  I.  90 

A  will  cannot  operate  as  a  release.  L  85 

Though  a  will  cannot  speak  or  take  inj 
effect  until  the  testator*8  death,  yet  it 
is  inchoate,  though  not  ooasommate, 
from  the  execution  of  it,  and  to  mtnj 
purposes  in  law  relates  to  the  tioie  of 
the  making.  L  97 

Devise  of  a  personal  estate  to  a  iene 
cofert  for  her  separate  use,  without 
naming  trustees ;  quaere  irhether  good 
to  bar  the  husband.  I.  1^ 

A  will  of  land  may  be  good  at  law,  as 
being  well  executed,  and  yet  ill  in 
equity,    as    if   obtained    by   framl 

L2^ 

One  being  on  shipboard,  and  entitled  to 
part  of  a  considerable  leasehold  estate 
by  the  death  of  his  father,  which  he 
did  not  know  he  had  a  right  io^  aude 
his  will  at  sea,  and  devised  to  his 
mother,  if  living,  his  rings,  making 
A.  his  executor,  to  whom  he  be* 
queathed  his  red  box,  and  altikmp 
not  before  bequeathed ;  this  held  not 
to  pass  the  leasehold  interest,  or  what 
the  testator  did  not  know  he  was  eo- 
titled  to,  but  to  be  restrained  to  i\M^ 
ejusdem  generis.  1. 302 

One  devises  the  surplus  of  his  personal 
estate  to  his  relations  ;  only  such  shaQ 
take  who  are  capable  of  taking  withia 
the  statute  of  distributioB.         I.  tfSf 

One  devises  the  surplus  of  his  estate  to 
his  poor  relations,  how  construed,  H 


qucere. 


and. 


One  devised  the  surplus  of  his  perwal 
estate  to  his  children  and  grandduld- 
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ren ;  a  grandchild  eti  ventre  sa  mere 
at  the  testator's  death  shall  not  take  : 
secus,  had  it  been  to  the  children  and 
grandchildren   living  at   his    death. 

I.  342 
And  such  children  and  grandchildren 
shell  take  per  capita^  not  bj  way  of 
representation.  I.  343 

Devise  to  A.  and  his  issue,  remainder  to 
B.  and  his  issue,  remainder  to  the 
heirs  of  A.  A.  dies  without  issue  in 
the  life  of  the  testator ;  B,  dies  in 
the  life  of  the  testator,  leaving  issue, 
who  is  also  the  heir  of  A. ;  the  issue 
shall  not  take  an  estate-tail  as  issue 
of  B.^  nor  the  remainder  in  fee  as  heir 
of  A.  I.  397 

Devise  to  A,  for  life,  remainder  to  B. 
for  life,  remainder  to  the  right  heirs 
of  A.  A>  dies  in  the  testator's  life- 
time ;  his  right  heirs  shall  never  take. 

I.  399 
Where  a  real  estate  is  by  a  will  charged 
with  the  legacies  above  mentioned^ 
this  will  not  extend  to  the  legacies  in 
the  codicil ;  secus^  if  the  lands  were 
charged  with  the  payment  of  the  le- 
gacies generally.  1. 423 
Where  a  will  was  wrote  blindly  and 
hardly  legible,  and  the  legacies  in 
figures,  the  court  referred  it  to  a 
master  to  examine  what  those  legacies 
were,  with  directions  that  he  should 
be  assisted  by  such  as  understood  the 
art  of  writing.  I.  425 
In  case  of  a  will  where  the  remainder  is 
devised  in  contingency,  the  reversion 
in  fee  is  not  in  abeyance  in  the  mean 
while,   but    descends    to    the    heir. 

I.  516 
Where  by  a  will  money  is  to  be  paid  by 
executors  as  th^  testator  by  deed  shall 
appoint,  and  the  testator  afterwards 
makes  a  deed  of  appointment ;  this 
deed  referring  to  the  will  shall  be 
held  as  part  thereof.  I.  530 

Diversity  betwixt  a  devise  of  a  real  es- 
tate and  the  devise  of  a  personal  es- 
tate ;  as  if  I  devise  all  my  real  and 
personal  estate,  and  afterwards  pur- 
chase more  of  each  kind :  only  the 
personal  estate  that  is  purchased 
afterwards  shall  pass,  and  why. 

I.  575 
One  devises  500/.  to  the  church  of  St. 


Heletiy  London;  this  is  good,  and 
belongs  to  the  church- wardens  to  be 
employed  in  the  repairing  and  adorn- 
ing the  church.  II.  125 
A  will  says  in  the  beginning  after  tes* 
tator^s  debts  and  legacies  paidy  and 
then  gives  several  legacies  and  por- 
tions to  the  testator's  daughters,  and 
then  says,  that  qfter  legacies  paid  the 
surplus  of  the  personal  estate  shall  go 
to  the  son  ;  after  which  follows  a  de- 
vise of  lands  to  the  son,  but  if  he  dies 
without  issue  in  the  life  of  any  of  the 
daughters,  then  to  the  daughters; 
there  is  out  of  the  personal  estate 
sufficient  to  pay  a  great  part,  though 
not  all  of  the  legades;  in  such  case, 
the  deficiency  is  not  chargeable  upon 
the  land.  II.  187 

A.  possessed  of  a  term  for  500  years  in 
Black^acrej  afterwards  purchases  the 
fee-simple  in  B.'«  name,  and  devises 
Black-acre  to  J.  S.  in  fee,  but  the 
will  is  not  attested  by  three  wit- 
nesses ;  the  term  shall  not  pass,  be- 
cause attendant  on  and  part  of  the 
Jnheritance.  II.  236 

There  is  a  diversity  betwixt  a  deed  and 
a  will  gained  from  a  weak  man,  and 
upon  a  misrepresentation,  in  regard 
equity  will  set  aside  the  former,  but 
not  the  latUr.  II.  270 

In  the  exposition  of  wills,  every  word 
shall  have  its  effect,  and  not  be  re- 
jected, if  by  any  construction  it  can 
have  its  effect.  II.  282 

On  a  bill  brought  to  set  aside  a  will  of 
a  personal  estate  for  fraud,  the  court 
will  deny  an  injunction.  II.  287 

Where  one  gives  by  will  a  debt  which 
is  owing  to  him,  this  cannot  in  strict- 
ness operate  as  a  release.  II.  332 

A  devise  of  the  residue  of  a  personal 
estate  to  three  is  a  joint  devise,  and 
shall  survive.  II.  347 

One  having  had  five  children  A.y  B., 

C,  D.,  and  £. ;  B.  is  dead  leaving 
several  children,  and  by  will  the  tes- 
tator devises  the  residue  of  his  per- 
sonal estate  to  his  son  A.^  and  to  B.'# 
children,  and  to  his  daughter  C,  and 
D.'f  children,  and  to  his  daughter  E. 

D.  is  living  and  has  children ;  de- 
creed tlie  children  of  B.  and  the 
children  of  D.  shall  take  per  capitOy 
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aud  Dot  per  stirpes^  as  if  all  had  been 
named.  II*  383 

One  8«'ised  in  fee,  and  possessed  by 
lease  for  twenty-one  years  of  lands  in 
i).,  devises  all  his  lands  whereof  he 
is  seised,  possesst'd,  or  any  ways  in- 
terested in,  to  A.  for  life,  remainder 
to  B.  in  tail,  remainder  to  C  for 
life,  with  power  to  make  a  jointure, 
remainder  to  trustees  to  preserve  con- 
tingent remainders,  &c.,  decreed  the 
leasehold  should  pass,  as  well  as  the 
freehold.  II.  466 

Whatever  is  gif  en  by  a  will  is  prima 
facie  to  be  intended  a  benevolence. 

IL  616 

In  a  will,  where  the  intention  is  plain, 
that  ought  to  control  the  legal  opera- 
tion of  the  words.  II.  741 

In  some  sense  the  statute  of  distribution 
makes  a  will  for  the  intestate,  viz>  by 
80  far  vesting  the  distributory  share 
In  the  person  entitled,  as  that  though 
he  should  die  immediately  after  the  in- 
testate, it  will  be  transmissible  to  his 
representatives ;  just  as  if  one  entitled 
to  a  legacy  payable  at  a  future  time, 
should  die  before  the  time  of  payment, 
the  legacy  would  notwithstanding  be 
an  interest  vested   presently. 

III.  49,  50  (N) 

Where  a  bill  is  brought  to  prove  a  will 
of  land,  the  sanity  of  the  testator 
must  be  proved  :  secus^  in  the  case  of 
a  deed  of  trust  to  sell  for  payment  of 
debts.  111.  93 

The  court  never  orders  a  will  to  bo 
proved  viva  voce  at  the  hearing,  as 
they  do  a  deed.  ibid. 

Devise  of  all  my  household  goods,  plate, 
&c.  to  ^.,  the  residue  of  my  personal 
estate  to  B.  The  ready  money  and 
bonds  do  not  pass  by  the  word  goocls^ 
for  then  the  bequest  of  the  residue 
would  be  void.  III.  112 

A  will  coming  into  Westminster  Hall 
ought  to  be  construed  according  to 
the  rules  of  the  common  law.  ill.  115 

One  articles  to  buy  land,  and  the  title 
is  under  a  will  not  proved  in  equity 
against  the  heir ;  yet  in  some  cases 
equity  will  compel  the  purchaser  to 
accept  the  title.  III.  190 

Though  it  be  proper  to  prove  a  will  in 
equity^  yet  the  stme  is  not  absolutely 


necessary,  any  mare  than  it  is  to  proie 
a  deed  in  equity.  III.  19? 

Where  tne  testator  owns  his  hand  before 
the  witnesses  who  subscribe  the  will 
in  the  testator's  presence  ;  the  will  is 
good,  though  all  the  witnesses  did  not 
see  the  testator  sign.  (See  title  Wit- 
ness  to  a  Will.)  III.  2M 

Where  a  title  depends  on  the  words  of 
a  will,  this  is  as  properly  detemuD- 
able  in  equity,  as  by  a  judge  and 
jury  at  fitf I  prti/«.  111.296 

An  equity  of  redemption  of  a  copyhold 
may  be  devised  without  being  sar- 
rendered  to  the  use  of  a  will.  III.  358 

See  also  Exposition  of  Words. 

How  far  Parol  Proof  may  be  admiilei 
to  explain  a  WilL 

See  EviDEXcE. 

Probate. 

An  executor  proves  a  will  of  a  penoaal 
estate  wherein  one  of  the  legacies  is 
forged,  the  executor  has  no  remedy 
in  equity,  but  ought  to  have  proved 
the  will,  with  a  special  reservation  to 
that  legacy.  I.  388 

A  will  is  made  in  Frcfjch^  and  the  pro- 
bate in  English^  aud  varies  from  the 
original ;  the  probate  being  in  a  dif- 
ferent   language    is   not    conclusive. 

I.  526 

An  executor  cannot  bring  a  bill  without 
shewing  thereby  that  he  has  proved 
the  will  in  the  spiritual  court :  if  he 
does,  this  is  good  cause  of  demurrer ; 
but  it  is  enough  to  allege  that  lie 
has  duly  proved  the  will,  without saj- 
ini(  in  what  court.  I.  752 

If  an  executor  brings  a  scire  facias  to 
revive  a  decree,  he  must  shew  he  lu> 
proved  the  will;  and  where  there  are 
hona  notabilia  in  divers  dioceses,  if 
he  shew  proof  of  the  will  in  the  spi- 
ritual court  of  one  of  the  ordintries^ 
this  is  not  good  ;  but  in  such  case  the 
proof  must  be  in  the  archbishop's 
court.  I.  766 

A>  dies  indebted  by  one  bond  to  £., 
and  by  another  bond  to  C^  and  leaves 
B.  and  J.  5.  executors;  B,  inter- 
meddles with  the  goods,  and  dies  be- 
fore probate,  and  beim  any  electisi 
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made  to  retain ;  Qu.  Whether  as  B. 
might  have  retained  the  goods  in  his 
hands,  his  executors  have  not  the 
same  power?  IIL  183 

Where  an  executor,  before  probate,  files 
a  bill,  and  afterwards  proves  the  will, 
such  subsequent  probate  makes  the 
bill  a  good  one.  Ill*  351 

A  donatio  causa  mortis^  though  in  na- 
ture of  a  legacy,  need  not  be  proved 

•  with  the  will.  III.  357 

Nuncupative  WilL 

Devise  by  a  nuncupative  will  by  tenant 
in  tail  of  rent  out  of  land  to  a  charity 
void,  though  the  will  was  made  be- 
fore the  statute  of  frauds.  I.  247 

Witness  to  a  Will. 

A  child  of  a  residuary  legatee  no  witness 
to  prove  a  will  relating  to  a  personal 
estate,  by  the  civil  law,  by  which 
law  only  such  will   is  determinable. 

I.  10 

One  of  the  witnesses  to  a  will  is  de- 
▼tsee  of  part  of  the  land.  Queere^  if 
not  a  good  witness  if  he  aliens  the 

.    land  without  covenant  or  warranty. 

I.  567 

A  witness  proving  a  will  of  land,  swears 
that  he  subscribed  it  in  the  same 
room,  and  at  the  testator's  request; 

•  this  held  good,  though  not  said  in  the 
testator's  presence.  I.  740 

A  witness  to  pro?e  a  will  of  lands  ought 
properly  to  prove  that  the  will  was 
executed  in  his  presence,  and  also  in 
the  presence  of  the  two  other  wit- 
nesses, and  that  they  subscribed  in 
the  presence  of  the  testator.       1.741 

Where  there  is  a  power  to  appoint  an 
use  of  land  by  deed  or  will,  a  will 
attested  by  two  witnc^sses  not  a  good 
appointment ;  because  in  such  case 
hy  a  will  must  be  intended  such  a 
will  as  is  proper  to  dispose  of  land  ; 
so  though  the  words  are,  or  other 
writing  in  nature  of  a  will.     I.  741, 

742 

The  statute  of  frauds   and  perjuries, 

-  which  requires  that  a  will  of  land 
flhonld  be  subseribed  by  three  wit- 
nesses in  the  testator's  presence,  not 
binding  in  Barbadbes.  II.  75 


A  bill  to  perpetuate  the  testimony  of 
witnesses  to  a  will,  if  brought  to  hear- 
ing, to  be  dismissed  with  costs ;  not- 
withstanding which  the  plaintiiT  may 
at  law  have  the  benefit  of  the  deposi- 
tions. II.  162,  163 

A  trust  of  lands  is  limited  to  A.^  his 
heirs  and  assigns,  or  to  such  as  he  shall 
appoint;  A.  devises  these  lands  by 
will  attested  but  by  two  witnesses ; 
the  will  is  void,  and  shall  not  operate 
as  an  appointment.  11.  258 

A  copyhold  surrendered  to  the  use  of 
a  will  shall  pass  by  a  will  attested 
by  two  witnesses,   or  by  one  only. 

ibid. 

But  a  tru3t  or  equity  of  redemption 
of  a  copyhold  cannot  pass  by  a  will, 
unless   attested  by  three  witnesses. 

IL  261 

Qucere  autem^  and  see  in  the  note  a  lat- 
ter resolution  to  the  contrary. 

Wills  made  beyond  sea  of  lands  in  £n^- 
land  must  be  attested  by  three  wit- 
nesses. II.  293 

Where  there  are  three  witnesses  to  a  will 
of  lands,  two  whereof  swear  that  the 
will  was  signed  by  the  testator  in  the 
presence  of  all  the  three'  witnesses, 
but  the  third  swears,  that  the  testator 
having  written  and  signed  his  will  be- 
fore called  for  the  witnesses,  and  de« 
clared  the  writing  to  be  his  last  will, 
and  that  all  the  three  witnesses  were 
then  present,  and  subscribed  their 
names  in  his  presence  ;  Qu.  Whether 
this  will  be  good  to  pass  the  land  ? 

II.  509,  510 

Where  the  testator  owns  his  hand  before 
the  witnesses  who  subscribe  the  will 
in  the  testator's  presence,  the  will 
is  good,  though  all  the  witnesses  did 
not  see  the  testator  sign.        III.  254 

Diflference  observed  with  regard  to  the 
statute  of  frauds,  which  does  not  say, 
that  the  testator  shall  sign  his  will  in 
the  presence  of  three  witnesses,  but 
requires  these  three  things ;  1  st.  That 
the  will  should  be  in  writing ;  2dly, 
That  it  should  be  signed  by  the  testa- 
tor ;  and,  3dly,  That  it  should  be  sub- 
scribed by  three  witnesses  in  the  pre- 
sence of  the  testator.  ibid. 

See  also  Witness,  Evidence,  Deposi- 
tion. 
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Revocation  of  a  fVilL 

Subseqaent  marriage,  and  having  child- 
ren, construed  a  revocation  of  a 
will.  1. 304 

A  will,  or  writing  revoking  a  former 
will,  must  be  sobscribed  bj  three 
witnesses :  bat  this  need  not  be  in  the 
presence  of  the  testator.  I.  343 

A  void  will  or  codicil,  though  there  be 
a  clause  of  revoking  all  former  wills, 
will  not,  however,  operate  as  a  revo- 
cation.  1. 344 

Cancelling  a  former  will  bj  mistake  or 
on  a  presumption  that  a  latter  will  is 
good,  which  proves  void,  will  not  let 
In  the  heir.  I.  345 

One  makes  duplicates  of  his  will,  and 
cancels  one  of  the  duplicates  ;  this  is 
a  revocation  of  the  whole  will.  I.  346 

A.  has  two  daughters,  B.  and  C.,  and 
devises  one  moiety  of  his  real  estate 
to  B.,  the  other  moiety  to  C,  after 
which,  in  consideration  of  marriage, 
he  covenants  to  settle  a  moiety  of  his 
real  estate  upon  the  husband  of  B., 
this  covenant  being  for  a  valuable 
consideration,  is  in  equity  a  revoca- 
tion of  the  will,  so  that  the  husband 
shall  have  one  moiety  of  the  real  es- 
tate by  the  settlement,  and  the  wife  a 
moiety  of  the  other  moiety  by  the 
wiU.  II.  332,  624 

One  makes  his  will  of  land,  and  after- 
wards by  deed  and  fine  mortgages  ; 
this    a  revocation  pro    tanto  only. 

11.334 

Tenant  in  tail-male,  remainder  to  him- 
self in  fee,  devises  his  lands  to  J.  5., 
and  then  suffers  a  recovery  to  the  use 
of  himself  in  fee,  and  dies  without 
issue  male ;  this  is  a  revocation  of  the 
will.  III.  163 

Where  the  spiritual  court  set  aside  a 
will  as  revoked  by  the  testator,  this 
sentence  could  extend  only  to  the  per- 
sonal estate  disposed  of  by  such  will. 

III.  166 

One  seiaad  of  a  lease  for  lives  devises  it, 
and  afterwards  renews ;  the  renewal 
is  a  revocation  of  the  will.  Und. 

Socus^  as  it  ^eems,  in  the  case  of  a  lease 
for  years.  III.  166 

^.  aud  B»j  tenants  in  common  of  lands 
in  fte.    A,  by  will  dated  25  January^ 


1710,  devised  his  moiety  in  (k. 
Afterwards  A.  and  B.  made  partitioa 
by  deed  dated  16th  Jtfiiy,  1722,  and 
fine,  declaring  the  use  as  to  ooe 
moiety  in  severalty  to  ^  in  fee,  aad 
as  to  the  other  moiety  in  severalty  to 
B.  in  fee ;  this  deed  of  partitioa  and 
fine  no  revocation  of  the  will  of  A, 

IIL  160,  170  (N) 

Where  a  subseqaent  oonvejance  does 

not  revoke  a  will.  III.  345 

WiU  Suppressed  by  the  Heir. 
See  Deed. 

Devise  and  Devisee. 

A.  devised  lands  to  trustees  and  their 
heirs,  in  trust  that  the  profits  shoakl 
be  equally  divided  between  his  wife 
and  daughter  (the  heir  of  the  testator) 
during  the  wife's  life,  and  after  her 
death  he  devised  the  same  to  the  aie 
of  the  daughter  in  tail,  remainder 
over ;  the  daughter  died  before  tbe 
mother  without  issue  and  iotestile; 
this  held  to  be  a  tenancy  in  coidbmni 
between  the  mother  and  daoghter, 
and  that  on  the  daughter's  death  ber 
moiety  did  not  result  to  the  heir,  bot 
was  an  interest  in  natare  of  a  tenancj 
pur  autre  vie,  which  by  the  statate 
of  frauds  and  perjuries  belonged  to 
the  daughter's  administratrix.     1. 34 

No  estate  raised  by  implication  ia  a 
will  can  destroy  an  express  estate ;  u 
where  a  devise  was  to  A.  for  life,  re- 
mainder to  his  first  son,  and  so  to 
every  other  son  in  tail  male,  and  far 
want  of  issue  male  of  A.^  remainder 
over ;  this  gave  no  estate-tail  in  A. 
by  ipi plication.  •  I.  54 

One  devises  lands  for  the  payment  of 
his  debts,  and  then  to  A.  for  life, 
with  power  to  make  leases,  &€.  re- 
mainder to  the  heirs  male  of  the  body 
of  ^.;  tlioagh  this  be  but  the  devise  of 
a  trust  and  executory^  and  ex]itesftd 
to  be  to  A.  for  life,  jtt  itfiian estate- 
tail  in  Jf.,  barraMe  by  m  fine^andYe- 
covery.    SecuSy  bad  it  -been  ikie  etst 

.  of  marriage  articles.  1. 14S 

See  also  290 

De? ise  to  the .  test^tor^  wife  for  }») 
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«iid  then  to  l>e  at  her  disposal,  pro* 
Tided  it  be  to  any  of  his  children  ; 
this  gives  the  wife  an  estate  for  life, 
vrkh  a  power  to  dispose  of  the  fee. 

L  149 

One  devises  all  his  freehold  houses  in 
ji.j  and  has  none  bot  leasehold  houses 
there,  the  leasehold  shall  pass ;  secus^ 
in  a  grant.  I.  286 

Devise  of  lands  to  a  corporation  in  trust 
to  convey  the  premises  to  the  testa- 
tor's godson  ji.  for  life,  and  so  to 
his  first  son  for  life,  and  afterwards 
to  the  first  son  of  that  first  son  for 
life,  then  to  B.  for  life,  with  the  like 
limitations  ;  this  tending  to  a  perpe- 
tuity will  not  be  allowed,  but  the 
conveyance  shall  be  made  as  near  the 
intent  of  the  party  as  the  rules  of 
law  will  admit,  viz.  by  making  all 
the  persons  in  being  only  tenants  for 
life,  but  the  limitation  to  the  sons 
unborn  must  be  in  tail.  I.  332 

Where  one  devises  his  lands  for  the 
payment  of  his  debts,  bond  and 
simple  contract  debts  shall  be  paid 
equally  :  but  if  he  only  charges  his 
lands  with  the  payment  of  his  debts, 
MO  that  they  descend  subject  to  the 
^bts,  the  bonds  shall  be  preferred 
•to  the  simple  contract  debts.     I.  430 

Sut  if  the  heir  sells  the  land  before 
action  brought,  then  both  to  be  paid 
equally.  ^  I.  431 

One  clevises  lands  to  his  wife  for  life, 
4iad  after  her  death  to  his  son  in  fee, 
upon  condition  to  pay  his  daughter 
1000/.  within  a  year  after  the  death 
of  J.  S,j  with  a  proviso,  that  if  the 
money  be  not  paid,  the  daughter 
■my  enter  and  receive  the  profits 
till  payment ;  J.  S.  dies,  living  the 
wife ;  the  daughter  shall  have  the 
1000/.  during  the  life  6f  the  mother, 
and  in  default  of  payment,  equity 
will  decree  a  sale  of  the  reversion. 

L478 

Ooe  devises  his  estate,  in  case  he  leaves 

no  ioo*  at  the  time  of  his  death,  to 

V«:& ;.  the  testator  dies,  leaving  his 

. jfrifcr./M'VOtfaifit/  anfteiU with  a  son; 

^4!his«fo«tlratnoas  son  is  a  son  living  at 

■•  ithe  testator's  deatb,  mi  X  &  nst  en- 
titied.  L486 

Oaft  d??i|M^laiid«^^tp  his  younger  sons 


at  twenty-four,  and  in  the  mean  time 
the  rents  and  profits  of  the  premises 
to  his  eldest  son  and  dies  ;  the  eldest 
son  devises  all  those  rents  and  profits 
of  the  premises  to  his  younger  bro- 
thers^ but  not  to  be  paid  to  them 
until  twenty-four ;  only  the  rents  and 
profits  accruing  from  the  death  of  the 
elder  brother  shall  pass.  I.  500 

So  if  one  possessed  of  a  term  for  years 
devises  all  the  profits  thereof  to  J.  &, 
only  the  profits  accruing  from  the 
death  of  the  testator  shall  pass. 

1.505 

Devise  to  ji.  for  life,  remainder  to  the 
right  heirs  of  J.  &  who  is  then  living ; 
the  fee-simple  descends  to  the  heir  at 
law  of  the  testator,  till  the  contin- 
gency happens.  I.  511 

By  a  devise  of  a  house  cum  pertinentiisy 
only  the  garden  and  orchard  will  pass 
with  it :  but  by  a  devise  of  a  house 
with  the  land  t^ert'aining  thereto^ 
the  land  usually  occupied  therewith 
will  pass.  I.  605 

One  devised  that  his  cousin  A.  should 
continue  to  live  at  his  house,  and  be 
at  the  charge  of  keeping  it,  and  the 
servants  and  coach-horses  which  the 
testator  employed  in  plowing  the 
ground,  and  spend  the  com  arising 
thereon  in  the  house ;  here  the  land 
enjoyed  with  the  house  shall  pass  to 
the  cousin.  ibid. 

One  devises  a  house,  and  directs  by 
will,  that  an  annuity  of  1200/.  per 
annum  be  paid  to  his  cousin,  and  that 
she  shall  maintain  her  son  there ;  the 
son  chooses  to  go  from  her ;  still  the 
cousin  shall  have  the  \9IOOLper  ann. 
in  the  same  manner  as  if  the  son  had 
died.  1. 604 

In  a  devise  of  land  to  A.  for  life,  and  if 
A.  die  without  issue,  then  to  £., 
though  here  is  an  express  estate  for 
life  to  A.J  yet  the  subsequent  words 
will  turn  it  into  an  estate-tail;  but 
where  lands  are  devised  to  A.  for  life, 
remainder  to  trustees,  &c  remainder 
to  his  first,  &C.  son  in  tail  tmlo^'^c 
and  if  A.  dies  witboiit  isiite^tfaM,ltc. 
this  wtU  not  give  an  oitate^taH  V^  A\y 
but  tbe  words  [without  isMie}  Utist 
be  intended  to  be  without  $^h  iMu4^ 
'  '  ••.■^'   ■/•    *f' .    ■  *Il  805 
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One  devisos  liis  estate  to  trustees  and 

-    thpir  heirs,   in  trust   to  ron"rey  the 
' 'pre  ml  HI'S  to  j4,  for  life,  remainder  to 
i    liis  tirtt^ftr.  son' in  tail  male  fitrcces- 
-I'sivelj,  rema?nder  to  In's  daut^hters  in 
''tail   genorni,   and   if  J.    slioald   die 
Wifhoat  isinie^  tlien  (he  premised  to 
bo  settled  on  iL^C.^D.,  and  E,y  to 
•^aeh  one  fourth  in  fee,  and  in  case 
■ny  of  the  four  remainder  persons  die 
without  issue,  the  trustees  to  conrey 
*  mch  fouKh  part  in  fee  to  the  respective 
heirs  of  the  person  so  dyinu;;  one  of 
<the  persons  dies   witiiout  issue,  her 
'  fourth  in  equity  belongs  to  her  bro- 
ther Oft  her  heir.  I.  606 

Two  srhoolji  in  the  same  town,  one  a 

•free  school,  and  the  other  a  charity 

'tchbol  for  hoys  and  girls;  A,  devises 

£00/.  to  the  charity  school;  though 

both   be    charity   schools,    yet   only 

that  for  boys   and  girls  shall  take. 

1.  674 

J^S*.,  after  a  devise  of  several  parts  of 
hfis  real  and  personal  estate  to  several 
persons,  devises  the  interest  and  pro- 
duce of  the  surplus  of  his  real  and 
personal  estate  to  his  grandchildren, 
until  their  ages  of  twenty-one  ;  this 
will  pass  the  absolute  riglit  and  pro- 
perty of  the  real  and  personal  estate 
to  the  grandchildren  after  that  age. 

II.  194 

By  a  devise  of  all  the  rest  of  his  real  es- 
tate, an  estate  of  which  the  testator 
was  but  a  trustee  passes.  If.  198 

A  trust  of  lands  is  limited  to  j1,  his  heirs 
and  assigns,  and  to  such  as  he  shall 
a])poiiit ;  j4,  devises  these  lands  by  a 
will  attested  hut  by  two  witnesses,  the 
will  void^  and  shall  not  operate  as  an 
appointment.  IT.  258 

Devise  that  if  cestui  que  vie  of  a  church 


testator's  lifetime^  andfthea  lh«t»- 
tdtor'dtes,   B.  {»h^r.take  prt;««i(W. 

Jf  the  devise  had  b<?en  to  A*  aadJ?^ 
and  J.  had  died  in  the  test^^oc'i  hfv- 
time,  B.  should  have  takon  the  whot^ 

One  devises  to  his  wife  mx:  mes^aif.ps 
fbr  her  life,  the  rcbt  of  his  real  e^te 
equally  to  his  two  danglitlffs  in-'t^, 
after  which  on  the  marrfage  ofjiB. 
eldest  daughter,  he  covenants  to  f«uie 
one  moiety  on  her  and  lier  hu»ba|tl; 
the  devise  of  the  six  houses  sliail  be 
good,  and  subsist  out  of  the  renaia- 
ing  moiety.  .  11.333 

Devise  to  ^.,  a  Protestant  for  life,  «- 
mainder  to  1?.,  a  Papist  for  life;  K- 
mainder  to  C  a  Protestant;  A.  dia; 
B,  being  a  Papist  is  diuibled  to  take, 
and  C.  shall  take  presently  in  tliesane 
manner  as  if  the  remainder  had  been 
to  a  monk.  11.362 

Devise  of  lands  to  A.  for  life,  reroaiader 
to  B.,  a  Papist  for  life,  remainder  to 
trustees  for  the  life  of  B.  in  trust  la 
let  B.  take  the  profits,  and  to  present 
the  contingent  remainders;  the  trast 
to  let  B,  the  Papist  take  the  profitt 
is  void,  but  that  to  preserve  the  con- 
tingent remainders  good  ;  and  ia  tius 
case  the  grantor  and  his  heirs  beia; 
I^rotestants  shall  have  tlie  profits  doi^ 
ing  the  life  of  the  Papist,  after  y^ham 
death  they  shall  go  to  B.^s  son,  beiof 
a  Protestant.  ibii 

Devise  of  100/.  in  money,  and  501.  per 
ann,  to  A.  and  his  heirs,  and  if  J. 
die  without  heirs,  then  to  a  charily; 
A.  dies  without  issue,  living  tbi 
testator;  the  will  void  as  to  ths 
whole,  and  the   charity  cannot  taie. 

11.369 


lease  which  the  testator  had  should  I  A,  seised  in  fee  has  a  son  B.  and  a  sistec 


die,  the  testator's  executors  should 
purchase  the  premises  for  the  life  of 
J,  S.y  the  testator's  kinsman  ;  but  if 
stich  purchase  could  not  be  made, 
tfcen  the  surplus  of  the  personal 
eiitate  to  go  to  another :  the  purchase 
wils  made  accordingly,  yet  J.  S,  held 
to   take   no    interest    by   this   will. 

II.  323 

Where  a  devise  is  to  A.  for  life,  re- 

nMMer  to'  Bij  and  A.  dies  in '  the 


C,  and  devises  his  lands  to  his  son  J}, 
in  tail  general,  and  if  his  son  & 
should  die  without  ibsae^and.  bisvifti 
should  survive  him,  then  the  wife  to 
have  the  premises  for  life,  andafiei 
hat  decease  to  the  testator's  sister  fai 
life,  and  after  her  decease,  the  tcsC^ 
tor*s  son  being  dead  mthout  ittm  4» 
aforesaid^  remainder  to  C.  in  fee;  &%' 
the  son  dies  without  issue,  but  tU 
testillor*s  wife  dies  before  hhn ;  i£  ^ :- 
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Bot  entitled  to  the  femainder  in  fee, 
becaote  the  coatingencj  of  the  tetta- 

^  tor's  tOD  dyiog  withoot  issoe  in  the 
lifetime  of  the  wife,  ii  annexed  to  all 
the  deYites  orer.  IL  990 

If  a  devise  he  to  executors  of  an  equity 
of  redemption  only  lor  payment  of 
debts,  this  is  bat  eqaitpble  assets,  and 
to  be  applied  to  pay  all  sorts  of  cre- 
ditors equally.  II.  416 

^.  devised  lOfiOOL  to  trustees,  in  trust 
to  be  laid  out  in  lands  and  settled  on 
A  for  life,  without  waste,  remainder 
to  trustees  and  their  heirs  for  the  life 
of  B.  to  support  contingent  remain- 
ders, with  a  power  to  o.,  to  make  a 
jointure,  remainder  to  the  heirs  of 
the  body  of  B.,  remainders  over ;  and 

.  by  the  same  will  devised  lands  to  B. 
to  the  same  uses,  and  died  leaving  C 
ozecutor;  B.  sues  C,  the  executor 
lor  the  deeds  relating  to  the  lands 
that  are  in  his  hands,  and  to  have  the 
money  laid  out  in  lands  and  settled ; 
decreed  by  the  Matter  of  the  RolUj 
that  B*  had  bat  an  estate  for  life  in 
the  lands,  and  so  not  entitled  to  the 
deeds :  but  that  they  were  to  be 
brought  into  court,  and  that  the  lands 
to  be  bought  with  the  money  were  to 
be  settled  on  B.  for  his  life  only,  re- 
mainder to  his  first,  &c.  son.  But  by 
the  opinion  of  Lord  Chancellor  King^ 
B*  was  held  to  have  an  estate-tail  in 
the  lands  devised,  and  consequently 
to  be  entitled  to  the  deeds  relating 
thereto ;  though  as  to  the  lands  to  be 
purchased,  that  being  executory,  and 
in  the  power  of  the  court,  B.  was  to 
be  but  tenant  for  life,  with  remainder 
to  his  first,  &c.  son.  II.  471 

One  articles  to  bay  certain  lands,  he 
thereby  becomes  seised  of  them  in 
equity ,  but  where  A.  devised  all  his 
ireal  and  personal  estate,  and  after- 
wards articled  to  purchase  lands,  and 
then  died ;  the  heir  at  law  was  held 
to  be  entitled  to  this  estate,  as  not 
pnssbig  by  the  will ;  secui^  had  the 
crtides  for  a  purchase  been  before  the 
wQI^  for  then  the  estate  would  have 
fMMd.  II.  629 

Opit  has  two  sons  A,  and  B.,  and  three 
^dwi^rsi  and  detises  bU  lands  to 


be  sold  to  pay  his  debts;  and  as  to 
the  money  arising  br  sale  after  debts 
paid,  he  gives  ^SM.  thereout  to  kia 
eldest  son  J.  at  twenty-one,  the  resi- 
dne  to  his  younger  chiMren  equally* 
A.  the  eldest  dies  before  twenty-one; 
this  mOL  shall  go  to  the  heir  of  tho 
testator.  III.  tO 

One  being  seised  of  lands  in  fee  in  A^ 
and  possessed  of  an  extended  interest 
upon  a  statute  in  B.,  devises  all  his 
lands,  tenements,  and  real  estate  la 
j4.  and  B.  to  J.  S.  and  his  heirs;  this 
will  not  pass  the  extended  or  chattel 
interest  in  B.,  especially  if  there  be 
another  clause  in  the  will,  whicb^ 
inter  af,  disposes  of  all  the  testator's 
debts  or  credits.  IIL  M 

One  possessed  of  a  term  for  years,  de- 
vises it  to  A.  for  life,  remainder  to 
the  heirs  of  A.  This  shall.  It  seems, 
on  A.*B  death,  go  to  his  executor, 
and  not  to  his  heir.  III.  10" 

A.  has  two  sons  B.  and  C,  and  on  the 
marriage  of  B.,  A.  settles  part  of  his 
lands  on  B.  in  tail ;  and  A*  being 
also  seised  in  fee  of  the  reversion  of 
these  lands,  and  of  other  lands  in 
possession,  devises  all  hit  land»  and 
hereditaments  not  otherwite  by  him 
settled  or  disposed  of;  the  reversion 
in  fee  will  pass.  III.  56 

One  devises  all  his  lands  in  A.y  B.,  and 
C,  and  elsewhere.  The  testator  has 
lands  in  A.j  B.,  and  C,  and  lands  of 
much  greater  value  in  another  county; 
the  lands  in  the  other  county  shall 
pass  by  the  word  elsewhere. 

III.  61 

A  will  begins,  <^  As  to  all  my  worldly 
^^  estate,  my  debts  being  first  paid,  I 
*'  give,  &c"  The  real  estate  is  liable 
to  the  debts,  nothing  being  devised 
till  the  debts  are  paid.  III.  91 

In  a  devise  of  lands  to  pay  debts,  if  the 
creditors  bring  a  bill  to  compel  a  sale, 
the  heir  is  generally  to  be  made  a 
party.  IIL  OS 

If  I  chaise  all  my  lands  widi  payment 
of  my  debts,  and  devise  part  to  A^ 
and  the  other  part  to  B.,  &c.  The 
creditors  cannot  be  paid  out  of  tho 
lands,  till  tlie  master  has.  certiled 
what  the  proporlioqL  lS|  which  mtk 
«o 
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devisee  is  te  contribatf> ;  but  if  tlir 
master  certifies,  that  tlie  debts  will 
exhaust  tlie  whole  real  estate,  then 
tlie  4:reditor8  may  proceed  against 
anj  one  devisee  for  the  whole. 

IlL  S8 

One  devises  the  surplus  of  his  personal 
estate  to  his  four  executors;  this  is  a 
joint  bequest,  and  on  the  death  of  one 
shall  go  to  the  survivors,  as  well  iu 
the  case  of  a  legacy,  as  of  a  grant. 

ilL  115 

Devise  of  lands  to  trustees  ia  fee,  in 
trust  within  six  years  after  the  testa- 
tor^s  death,  to  raise  and  pay  1500/. 
to  his  daughter  A*  A,  dies  within 
the  six  years ;  the  1 500/.  shall  go  to 
her  administrator,  here  being  no  cer- 
tain time  limited  when,  but  only  the 
ultimate  time  within  which,  it  shall 
be  raised.  IIL  119 

^ee  also  III.  172. 

r  devise  100/.  per  ann.  to  my  son  ^., 

and   his    wife    for    their    respective 

lives;    60/.  whereof  to   be    paid  to 

\  the.  wife  for  the  support  of  herself 

•  and  daughter,  the  remaining  40/. 
to  my  son ;  the  son  dies ;  his  wife 
shall  have  the  whole  100/.  per  ann. 

HI.  121 

Devise  to  such  of  the  children  of  ^.  as 
shall  be  living  at  his  death.  A.  has 
issue  i?.,  who,  becoming  a  bankrupt, 
gets  his  certificate  allowed,  after 
which  A-  dies;  this  contingent  in- 
terest is  liable  to  the  bankruptcy. 

III.  132 

Devise  to  my  daughters  until  my  son 
shall  attain  his  age  of  forty  years, 
hoping  by  that  time  my  son  will  have 
•een  his  folly.  The  son  dies  before 
.  forty  ;  the  devise  to  the  daughters 
ceases.  So  a  devise  to  A.^  until  B. 
shall  attain  forty  years ;  if  B.  dies  be- 
fore forty,  AJ^s  estate  shall  cease ; 
secus^  if  the  devise  to  A,  be  made  a 
fund  to  pay  debts  or  portions,  which 
.  cannot  be  raised  until  B.  should  have 
attained  his  age  of  forty,  in  which 
case  the  word  shall  is  taken  for 
should.  III.  176 

Pevise  to  my  son  A.  for  life,  remainder 

.  to  his  first  son  in  tail  male,  remainder 

to  his  second,  tliird,  fourth,  and  fifth 

.  .itlnj.juccessivcly,  witliout  sajjngfor 


w  hat  estate,  or  any  words  taotainoant. 
A»  lias  two  sons,  the  former  of  whom 
dies  in  his  life-time;  the  second soa 
shall  have  an  estate-tail,  bc4ng  iht 
first  son  at  his  father*s  death.    Qa. 

III.  178 

One  devues  a  rent-eharfre  to  be  sold  to 
pay  legacies  4imoniiting  to  %0OL,  tad 
if  the  rent-charge  thoald  sell  for 
1000/.,  the  testator  gives  a  farther  If- 
gacy  of  900/.  The  rent-charge  sellr 
for  above  800/.,  and  less  than  1000/^ 
what  exceeds  the  800/.  shall  belsag 
to  the  heir  as  a  resulting  trast. 

IIL  «52 

Devise  of  a  term  to  A.  for  lif»*,  lemdia- 
der  to  such  children  as  the  testator 
shall  leave  at  his  death^  and  if  all  the 
children  die  without  leaving  issor 
then  to  /?.  The  children  die  witboat 
leaving  issue  at  their  death  ;  this  is  a 
good  devise  over.  III.  958 

The  devise  of  a  trust  to  be  construed,  in 
the  same  manner  as  that  of  a  Ici^al  es- 
tate. III.  259 

The  words,  "  I  devise  all  my  temporal 
^'  estate,"  the  same  as,  <^  I  devise  all 
*'  my  worldly  estate,"  and  pass  a  foe. 
And  this  is  the  plainer,  where  it  is 
afterwards  said,  all  the  rest  of  nj 
real  estate,  the  word  rest  being  aipnn 
of  relation.  III.  295 

The  testator  devised  a  term  for  vears 
and  all  his  personal  estate  to  J.^  n 
infant,  and  if  A.  died  during  his  in- 
fancy, and  his  mother  shoald  6'w 
without  any  oilier  child,  then  to  R 

A.  died  during  his  infancy ;  thoogh 
the  mother  was  living,  and  might 
have   a  child,    yet   the   court  aided 

B.  the  devisee  over,  by  directing 
an  account  and  discovery  of  the 
estate,  in  order  to  secure  it,  in  case 
the  contingency  should  happen. 

III.  5C0 
A.  devises  all  his  real  and  personal  es- 
tate to  trustees,  their  heirs  and  execu- 
tors, in  tiost  to  pay  15L  per  amam 
to  the  plaintiffs  his  two  sisters  for 
their  lives,  and  after  several  legacies, 
the  surplus  in  trust  for  dissenting 
ministers,  and  gives  300/.  legacies  to 
his  trustees.  Afterwards  the  testatoiv 
.  by  two  deeds  of  a  Mhseqaent  date, 
conveys  all  -his  real  estate  la  (ns^ 
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'  and  makes  a  gift  of  his  personal  estate 
to  the  nse  of  the  same  trustees  and 
their  heirs,  &c.  Proviso  both  deeds 
to  be  void,  on  his  tender  of  \0s,  to 
them.  There  was  also  a  proviso,  that 
if  the  sisters  disputed  the  will,  they 
should  forfeit  their  annuities.  The 
testator  after  he  had  executed  the 
deeds,  still  kept  them  bj  him.  The 
trustees  refuse  paying  the  sisters  their 
annuities,  who  thereupon  bring  their 
bill,  insisting  that  the  deeds  had  re- 
voked the  will ;  and  that  there  was  a 
resulting  trust  for  them  as  hoirs  at 
law  ;  or,  at  least,  that  they  (the  sis- 

.  ters)  were  entitled  to  their  15/.  per 
wmum  annuities.  The  defendant  in- 
sisted on  the  plaintilTs  having  forfeited 
their  annuities ;  decreed,  that  the  an- 
nuities should  be  paid  to  the  two  sis- 
ters the  plaintifls,  but  the  surplus  to 
go  to  the  dissenting  ministers,  and  the 
trustee,  for  his  misbehaviour,  to  pay 
costs  out  of  his  own  pocket. 

IlL  344,  347 
See  also  Exposition  of  Words,  Trust 
Jbr  raising  Portions  and  Payment  of 
Debts. 

Devises  of  Remainders  over  of  Leases^ 
Money ^  Sfc,  See  Limitations  of 
Terms  for  Years j  Money y  Sfc.  under 
title  Estate. 

Devise  to  a  Charity,    See  Charity  . 


WITNESS. 

Id  a  suit  to  establish  a  former  will,  j4. 
Is  examined  by  the  plaintiif  as  a 
witness  to  prove  the  ill  practices 
made  use  of  io  obtaining  a  latter 
will;  after  which,  and  before  the 
hearing  of  the  cause,  A.  has  a  rent- 
charge  devised  to  him  by  the  person 
claiming  under  the  former  will ;  the 
deposition  of  ^.,  who  was  disinter- 
ested at  the  time  of  the  examination, 
but  afterwards  became  interested  and 
,  plaintiff  in  the  cause,  allowed  to  be 
»ad.  L  288 

The  surviving  witness  to  a  bond  is  made 
^secutor  of  the  obligee ;  in  an  action 
l^Wtght  by  him  on  the  bond,  evidence 


shall  be  admitted  to  prove  the  plain* 
tiff's  hand.  1.  289 

A  grantee,  where  he  appears  to  be  a 
bare  trustee,  good  evidence  to  prove 
the  execution  of  a  deed  to  himself. 

I.  290 

If  a  corporation  would  make  use  of 
one  of  their  own  members  as  a  wit- 
ness,   they   must    disfranchise    him* 

I.  596 

A  parishioner  is  no  good  witness  to 
prove  a  charity  given  to  the  parish  ;• 
secvs^  if  only  a  lodger,  and  one  who 
does  not  pay  to  the  poor ;  bat  to  be 
intended  a  house-keeper,  and  to  pay, 
unless  the  contrary  be  made  to  ap- 
pear. I.  600 

A  bankrupt's  wife  cannot  be  examined 
against  her  husband  to  prove  his  bank- ' 
ruptcy,  though  she  may  by  6  Geo. 
cap.  24.  be  examined  touching  the- 
discovery  of  her  husband's  effects. 

I.  611 

A  witness  ordered  to  be  examined  de 
bene  esse^  where  the  thing  examined 
to,  lay  only  in  the  knowledge  of  the 
witness,  and  was  a  matter  of  great 
importance,  though  the  witness  was 
not   proved    to    be  old    or    infirm. 

III.  77 

A   bare  trustee  is  a  good  witness  (bir ' 
his  cestui  que  trust ;  but  not  an  exe- 
cutor in  trust,  as  he  is  liable  to  be 
sued  by  creditors,  and  to  pay  costs. 

III.  181 

A  commission  being  granted  to  exa- 
mine witnesses  at  Algiers^  the  plain- 
tiff died,  by  which  the  suit  almtied ; 
but  the  witnesses  were  examined'  be- 
fore notice  of  the  plaintiff's  death  ; 
the  examination  held  regular,  though 
one    of   the    witnesses   was    living. 

III.  195 

Witnesses  examined  in  a  commission  af- 
ter the  demise  of  the  crown^  but  be- 
fore notice  thereof,  liable  to  be  in- 
dicted for  perjury,  if  they  swear  false. 

IlL  196 

See  1  Anna^  stat.  1 .  cap.  8.  sect.  6. 

A  rule  both  at  law  and  in  equity,  that 
where  to  a  suit  there  are  never  so 
many  defendants,  if  the  plaimiff  can* 
not  give  evidence  against «  defendant, 
he  may  be  called  as  a  witnesa  for  a 

,    co^efendaat.  111.  USS 
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After  the  deflmdaDt  has  been  examined 
on  interrogatories,  and  publication 
passed,  the  plaintiff  ought  not  to  have 
a  commission  to  examine  "witnesses  in 
order  to  falsify  the  defendant's  exa- 
mination, in.  413 

And  see  Eyidekcb,  Examination,  De- 
positions, Will,  WUnea  to  a. 

BiUto  examine  fVilneaei  in  perpetnam 
rei  memoriam. 

A  bill  lies  to  perpetuate  testimony,  Sec. 
before  trial,  on  affidavit  annexed  that 
the  plaintiff's  witnesses  are  infirm  and 
unable  to  travel.  L  117 

WOMEN. 

Women  incapacitated  from  being  wit- 
nesses to  wills  by  the  civil  law.  I.  1 1 
And  see  Doweb. 

WORDS. 

Words  no  evidence  against  a  deed  so- 
lemnly executed.  I.  482 

Where  a  title  depends  on  the  words  of 
a  will,  this  is  as  properly  determinable 
in  equity,  as  by  a  judge  and  jury  at 
nitipriui.  IIL  296 

And  see  Exposition  oy  Words. 

WRITINGS. 
See  Deeds. 

WRITS. 


In  a  prosecution  of  the  Crown,  though 
since  the  late  statute  of  4  &  6 
Amu  the  venire  facitu^  which  was 
awarded  de  vicinetOj  and  not  de  cor^ 
pore  comitaiue^  was  held  good  on 
accxMint  of  the  number  of  precedents. 

I.  223 

Usual  for  the  cursitors  to  teste  original 
writs  against  hundreds  and  corpora- 
tions, &c.  the  same  day  they  are  be- 
spoke. I.  438 

And  see  Pix)ce8S. 

Certiorari* 

Afifef  in  n^llo-est  erratum  pleaded,  the 
plaintiff  in  error  cannot  have  a  certio^ 
rari  ex  dehito  justUug ;  and  as  it  is 
discretionary,  the  court  will  award  it 


to  affirm,  but  never  to  rrverae  a  jndg* 
ment,  or  make  error.     III.  315  (N) 

B^eeiione  Cusiodimm 

Qu,  If  not  a  proper  writ  whereby  to 
try  the  very  right  of  guardianship. 

III.  164  (N) 

EUga. 

An  advowson  descending  to  an  heir  if 
real  assets,  and,  as  it  seems,  extend- 
ible in  an  elegit.  III.  401 

Error. 

Writ  of  error  not  amendable,  and  whj. 

III.  315  (N) 
And  see  title  Error. 

Excommmdeato  Ce^nenda. 

One  who  had  been  a  prisoner  in  Newgf^ 
for  debt,  but  since  removed  to  the 
Fleets  is  excommunicated  ;  the  Cooft 
of  Chancery  will  not  direct  the  cnr^ 
sitor  to  make  out  a  writ  of  exoem 
municato  capiendo  to  the  warden  ef 
the  Fleet:  but  the  writ  may  be  di- 
rected to  the  sheriff,  who  may  retara 
a  nan  est  inventus^  and  ^n  this  i^ 
turn,  B.  R.  may  grant  a  kabeas  cotpUj 
and  thereon  charge  him  with  an  ex- 
communicato  capiendo.  III.  SS 

The  writ  of  ejccommwncaio  capiend»  is 
a  viscountiel  writ:  bot  where  ths 
sheriff  is  party,  or  otherwise  iucapa* 
citated,  it  must  be  directed  ta  tht 
coroner.  III.  5i 

All  writs  of  excommunicato  e^ieadi 
must  be  returnable  m  B.IL 


Habeas  Corpus  and  Houdsse  R^le^ 

giando* 

Qu,  If  these  writs  be  not  calculated  obTj 
ibr  the  liberty  of  the  subject,  ana 
therefore  not  so  proper  to  try  the 
right  of  guardianship,  as  that  de  Q>Cr 
tione  custodies.  .  IIL  1.^  (X} 


_  r  -  .      •         ■         - 

JVe  exeai'Regrko.  ^  '  '  _   .  . 

A  writ  of  ne  exeat  regno  lies  to  preveat 
one's  going  to  SedUmkd  ^  and  how  the 
condition  of  the  recognisance  insach,, 
.casemdsibe'wonied.         -  --'LIU 
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Thii  originally  a  «tate  writ)  jet  now 
madeastof  in  aid  of  the  sabjects, 
to  help  them  to  their  just  debts ;  but 
ought  not  to  be  granted  without  a 
bill  first  filed.  III.  313 

Yet  see  a  precedent  to  the  contrary. 

ibid.  (N) 

How  fkt  the  Lord  Bacon  thought  proper 
to  extend  this  writ.  ibid.  (N) 

Original. 

The  court  will  not  order .  the  filing  an 
original  to  make  good  a  judgment 
after  error  brought,  without  some  ex- 
cuse for  not  filing  one   before. 

III.  314 

Ravishment  of  Ward. 

Qu.  If  this  writ  be  proper,  unless  where 
the  defendant  in  the  action  takes 
away  the  ward.  III.  154  (N) 

Scire  Facias. 

A  bill  of  reviyor  after  a  decree  to  ac- 
count, is  in  nature  of  a  scire  facias  on 
a  judgment,  and  not  within  the  sta- 
tute of  limitations.  I.  742 

An  executor  bringing  a  scire  facias  to 
reviye  a  decree,  must  shew  he  has 
proved  the  will;  and  there  being 
hona  notabiUa  in  dirers  dioceses,  if 
he  shews  proof  of  the  will  in  the  spiri- 
toal  court  of  one  of  the  ordinaries, 
thb  not  good,  but  in  such  case  the 
proof  must  be  in  the  court  of  the 
arehbishep.  .  1. 766 

The  plaintiff  gets  judgment  in  the  petty 
bag,  after  which  he  is  stopped  by 
an  injunction.  The  year  and  day 
pass ;  the  plaintiff  though  hindered 
by  die  injunction,  yet  cannot  sue 
out  execution  without  a  scire  fa* 
cias.  III.  36 

Qu.  If  in  this  case  the  plaintiff  might 
not  have  taken  out  execution,  and 
continued  it  by  vkecames  non  misit 
breve.  ibid.  (N) 

A  scire  yto'or  is  not  in  nature  of  a  new 
action,  but  a  continuation  only  of  the 
old  one.  III.  148 


Si^ersedeas. 
of  error  of  a  judgment  oa  a  man^ 


damusj  since  9  Ann.  eqp.  20.,  no  «i^> 
persedeas  to  a  peremptory  mandamus. 

I.  351 
Where  the  writ  of  excommunicato  ca» 
piendo  has  issued,  and  not  actually 
returned  into  B.  R.,  the  cDurt  oif 
chancery,  on  a  plain  error  appearing^ 
may  supersede  it.  I*  436 

SuppUcavit. 

The  court  tender  of  discharging  s  tup^ 
ph'cavit.  11.202* 

One  taken  on  a  suppUcavity  and  conti- 
nued in  prison  a  year  without  any 
fresh  threatening,  ought  to  be  dis- 
charged. III.  103 

Ventre  Inspidendo. 

The  effect  of  this  writ  decreed  upotiaA 
bill  in  equity,  where  a  sunrof  money 
was  devised  to  a  charity  on  the  deatb 
of  A.  without  issue  ;  A.  died,  leavine . 
a  widow  of  ill  fame,  who  pretended 


to  be  with  child. 


11.  5dl 


Vv 


Held  to  be  a  writ  of  common  right, 
being  to  secure  the  next  heir  from«  a. 
fraudulent  and  supposititious  birth  r 
and  to  lie  for  a  tenant  in  tail  becau^ 
at  the  time  when  it  was  first  allowed, 
an  estate-tail  was  a  fee-simple  condi- 
tional. II.  595 

A  widow  being  admitted  to  be  with 
child,  the  court  will  fix  a  place 
agreeable  to  both  parties,  where  she 
shall  be  till  delivered,  and  where  the 
heir  may  from  time  to  time,  at  proper 
seasons  and  on  notice,  send  women 
to  see  her,  and  to  be  present  when 
the  child  i>  bom ;  in  which  case  n» 
need  t^execute  the  writ  in  a  strict 


manner. 


WasU. 


A.  tenant  for  years,  remainder  to  B.  for 
life,  remainder  to  C.  in  fee.  A.  is  do* 
ing  waste ;  B.  though  he  cannot  havai. . . 
an  action  of  waste,  as  not  having  the 
inheritance,  yet  may  have  an  injunc- 
tion. UL26»(N>^ 
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YEAR. 

One  taken  on  a  supplicavitj  and  conti- 
Dued  in  prison  a  year  without  any 
fresh  threatening^  ought  to  be  dis- 
charged. III.  103 

Bj  the  18  Eliz.  cap.  7.  (intitled  an  order 
for  the  delivery  of  clerks  without  pur- 
gation) the  justices,  before  whom  the 


allowance  of  der^  shall  be  had,  miy 
detain  in  prison  the  persons  to  whon 
they  allow  clergy,  for  any  time  not 
exceeding  a  year.  III.  446 

YEAR  AND  DAY. 

The  plaintiff  gets  judgment  in  the  petty 
bag,  after  which  he  is  stopped  by  in« 
junction.  The  year  and  day  pass; 
the  plaintiff,  though  hindered  by  the 
injunction,  yet  canoot  nae  out  execu- 
tion without  a  scire  facias.     III.  3Q 


J 
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A. 


ACCOUNT, 

of  produce  of  mines,  I.  407» 

of  timber  wrongfully  cut  down,  dep<>iids  upon  injancttony  II-  2M 
of  mesne  profits,  Hmitatioo  of,  (1.  646.     111.  S288 
ADEMPTION,  See  Legacv. 
ADVANCEMENT, 

of  child  or  grandchild  bj  purchise  in  his  name,  I.  112  ' 

AFFIDAVITS, 

where  they  may  be  read  against  answer,  and  where  not,  IH.  255 
AGREEMENT,  ) 

not  generally  vacated  on  payment  of  penalty.  I.  748.     II.  193- 
parol  when  enforced,  notM  ithstauding  the  Statute  of  Frauds,  i.  772 
relieved  against,  on  account  of  the  situation  of  the  parties.  III.  131 
And  see  Confirmation,  Marriage,  Specific  Performance. 
AMENDMENT, 

of  answer,  II.  427 
of  title  to  depositions,  ibid. 
ANNUITY, 

given  by  will,  when  the  first  payment  of  it  is  due,  IL  26 
See  also  Apportionment. 
ANSWER, 

effect  of  concession  in,  I.  300 

amendment  of,  II.  427 

in  Chancery,  a  defendant  must  answer  fully,  or  protect  himself  by  plea 

or  demurrer,  III.  239 
exceptions  to  the  above  rule,  ibid* 

in  the  Exchequer,  an  answer  will  be  sufficient,  if  it  would  have  been 
good  as  a  plea  or  demurrer,  ibid. 
See  also  Affidavits,  Exceptions. 
APPORTIONMENT,^ 
'         of  retit,  I.  3d3 

of  interest,  dividends,  annuities,  &c.,  where  pa.rty  dies  betwetfli.dajl  of 
payment,,  II.  503 


ASSETS,  riH^  !>/> 

application  of.  in  payment  of  debts,  I.  204         ^  *.      ^     ••    /  ••  •  '^ 


marahalling,  I.  4^  679 


--.bi'j  'r.  j-'r;-. 


1       ■'   -•. ii;*. ;    '    f .  !r_    I  •     ■»..-' 


^a  1  l> 


fit'..  ^  - 


legal  and  eqoiuble  diatinctiw  lMit9Maiiyl.t431  ^1 

money  arising  by  sale  of  lauds  devised  to  pay  debts,  is  equitsjble^  fmiU, 

II.  41fl 

so,  a  charge  of  debts  on  land  descended,  ibid. 

the   value  pf  chattels  mortgaged  by  a  testator,  and  redeemed  by  Hi 
es^ecutor  beyond  the  sum  paid  for  redismption,  ia  le|;al  aaseta,  ill.  M 
ATTORNEY, 

business  of,  ivhether  saleable,  I.  1S)7 

»      •  r  •    •       ■ » 

*       .•     ■  ■ 

b; 

BANI^RUPT, 

assignees  of,   take  subject  to  same  equity  as  the  bankropi,    I.  280, 
383,  458 

cannot  present  to  benefice,  II.  404 
joint  commission  of,  issuing  after  separate,  II.  500 
proof  by  joint  creditors  under  separate  commissions  of.  III.  24 
commission  of,  when  supcrsedeable  for  want  of  prosecution,  11.  546 
proof  of  same  debt  under  several  commissions  of,    agaitiat  diffcrtBt 

debtors,  II.  00,  408 
debts  due  at  a  future  day  may  be  proved  under  commission  off  II.  396 
so,  contingent  debts,  II.  408 

proof  of  debt  by  surety,  &c.  for  the  bankrupt,  II.  91 
creditor  proving  a  debt  under  commission  of,    most  relinqoish  actioD, 

11.395 
mutual  debts  by  and  to  bankrupts  set  off  against  each  othec,  II.  IdO 
debt  due  to  wife  of  bankrupt,  dum  9ola^  not  sat  off  aigainst  debt  of 

bankrupt  husband,  I.  249 
certificate,  number  of  signatures  requisite  to,  II.  304 
assignment  of  effects  of  trader,  when  an  act  of  bankraptcj,  II.  4$1 
gift  by  trader  of  Money  is  not  within  the  stat.  I  Jac  L,  c  lA.  s.  5., 
.'•'        III.  208 

the  solvency  of  a  trader  at  the  time  of  a  conveyance  will  not  take  it  aet 
of  the  operation  of  that  statute,  ibid. 
Bft^kiDN  AND  FEME. 

^^'^  '^^Aiisband  cannot  alienate  wife's  contingent  iat^ereat^^sv'Pfbv  bari|Qr4^ik9 
si^rvifes,  11.366  .  ,  :  ,.(\  .*'' 

*'^%&e^^eh  ^alleiiatfoii  is  good,  If  the  contingent  interest  comcp  f|g^|Q|l|t|^ 

sion  during  the  husband's  life^  II.  608         ....    n\  *  u'.hi^  ii.h 
'"^  '    jhtithase  by  husbi^d  in  wile's  name  good  ag finst  mb^ii?Bt.9archaien 

from  the  husband,  II.  366  '  '      / ,  .  \T'\  i}  1 : '  '^'  /.  '^  ) 

equitable  title  to  wi{e?s  estate,  noit  altered  by  a.<inoiitgiig^4|i(i'i|gh  the 

equity  of  redemption  is  reserved  to  the  husband,  ibi^' ,  /  ,    /  j  v  /'.)  J 
husband  not  decri^ed  tQ  procure.  ,his  pie  Ip.jijfVPiiiQ  #;t<mffyiB€t, 

III.  180  "■  '  /;  lOHTlO^ 
court  will  not  compel  a  settlement  by  thf ',1in8|Min4/^^  P]">nFtft.^^^^ 

the  wife  has  only  a  life-estate|  9X9e^in,9X^v^lc^La^ 
nor  deprive  him  of  the  interest  of  her  ^rtone,  except  in  Lke  cases,  Aii 
g^l^^ry  of  t^e  ^ify  np,  bai"  to  tb»  pex^vmPi  Tf^^msHMfif  trtickfi 

Sfea  also  HvSBisri),  ^fxz^Co%0Jt,.,  ,' 


:{i?x:-.'  *,  }D;\   jr.'M.O 


\.»"  •.•**   r 


/it* 


legacy  to,  I.  529  ^        ^     "  '  ' 


BASTARD*  \^  «  ,1 J  .ij  *;•  ■ 


•     >  ••   n 


when  entitled  under  beqneat  to  children,  idid. 
legacy  to,  not  adeemed  by  advance  of  portion,  I.  882 

QuioiNci^^.--      •■■•■-.•.  '.-■'.•  ' ;  ■'  ^ 

solicitor  opening,  in  fictitious  name^  ordered  to  stand  as  besj^  bidder^ 
III.  279 
BILL,  * 

^ ..  .      original,  when  not  entitted  to  be  answered  before  cross  bill,  H,  .^^^  {  .« 
to  perpetuate  testimony,  where  it  lies,  I.  117 

must  not  pray  relief,  H.  162' 
to  examine  witnesses,  de  bene  easej  where  it  lies,  I.  117 
BOND, 

will  not  pass  by  bequest  of  goods  j  I.  267 

marriage-brocage,  does  not  admit  of  confirmation,  IIL  74)  ^Va     / 
relieved  against,  where  obligee  had  concealed  it  in  fraud  of  a  third  ^Vsony 
IIL  74 


CERTIFICATE, 

of  court  of  law  not  conclusive  on  court  of  equity,  I.  92 
ef  bankrupt,  number  of  signatures  requisite  to,  IL  394 
CHANCERY, 

jurisdiction  of,  m  cases  of  prohibition,  &c.,  L  43,  476  * 

conveyance  directed  by  act  of  parliament  to  be  with  it9.  approbatioB, 
will  be  referred  to  the  master,  III.  283 
CHATTELS, 

limitation  of,  I.  6,  132 
CONDITION, 

in  restraint  of  niarriage,  IL  628 
CONPIRMATION,  . 

'   BOt  binding,  where  party  ^confirming  was  not  apprised  of  ^<'  rights^ 
IIL  131 

ff  of  b6nd  for  marriage  brocLage,  &c,,  lit*  74  » 


,1 


.<*  *.  '  •"■ 


contract  for  sale  of  oillce,  aii4^l|ii^  xtfigfBepegtgm 
marriage,  or  on  competition  with  ciredtWik  IIL ISl 
eONBTRUCTIONOT  WORDS,  .."T 

See  Dkvtse,  Estate.  Goods,  Heirs,  Issue,  Lakds.  XxQAcniv^i^QIfiTi. 

eofrfBMPTr  ■••-<••■•-■••'•;  '    ..         ■    ~    •  ^.  .'^.iV.iT 

defendant  in,  cannot  be  Kept  In  ciistody  pending  reMwe.  Pi  im^      kc« 
eis*sdo:afbr»ftrttt!M«c^:  IL  482  "     '• '  ^•^:*''T^ 

CONTRIBUTION, 
94^^  «i^i»fd»reMiiftaarto>ijme^ 
CONVEYANCER"^    ■  '   .■      ■■      -      ^     -  ^^     ' 
c»^nK?irMttiftiaT&^Nvlf^g06d  a^nst  c  Tt.  iM     " 

COPYHOLD, 
H  ir>iMillo|^%ilwl>^mii,  III  10    ^  ^  ^^     - 

iMrreyfer  tff^  lloir  eobstrtiledy  L  M 
^^^^t  ,'  ti:^^  •  •        ^beh  snmdietf,  L  60.    III.  Jf^  . 
«/'>^>V'^Ut«^  gt9M,'if  bjr^im&g,  siiftci«nt  to^^  pettonal  esMiy 

good,  without  surrender,  I.  60.    II._261«    III.  M 
probate  not  eTidence  to  esttbUh^  IL  2&S  ' 


I*,  f 


■   -J  I 
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COPYHOLD— (cdii/ifiwtfrf.) 

estate,  dovs  not  pass  by  a  general  devise  of  landi^  hc.j  if  tettator  hid 
freehold  to  answer  it,  \\.  459 
COPYHOLDER, 

enjoined  against  waste  at  suit  of  lord,  IL  U\ 
COSTS, 

refused  to  defendant  upon  setting  aside  a  bard  contract,  wben  plaiatif 

had  made  a  tender  of  the  money  actually  received  by  him,  L  SIS', 
vhen  lost  by  the  death  of  the  party  to  receive  them  before  taxatioa, 

IL  658 
in  creditor*s  suit,  bow  far  allowed,  IIL  401 
See  also  Partition,  Prochein  Amy. 
COVENANT, 

when  presumed  to  be  satisfied,  I.  324 
CREDITORS, 

underhand  agreement  upon  composition  with^  relieved  against,  HI.  131 
See  also  Costs,  Injunction. 
CURRENCY, 

/rivA,  assimilated  to  British,  IL  88 


D. 

DE  BENE  ESSE^ 

bill  to  examine  witnesses,  where  it  lies,  I.  117 
See  also  Depositions. 
DEBTS, 

out  of  what  fund  payable,  I.  294 
when  satisfied  by  legacy,  I.  410 
DECREE, 

for  administration  of  assets,  In  nature  of  a  judgment,  IL  621 
See  also  Enrolment. 
DEED, 

relief  against  mistakes  in,  11.152 

relieved  against,  on  account  of  the  situation  of  the  parties,  ill.  131: 
consideration  of,  when  it  may  be  shewn  by  evidence,  II.  205 
recital  in,  evidence  against  party,  1 1.  434 
production  of,  when  enforced,  III.  364 
DEMURRER, 

Qu»  whether  it  lies  to  a  bill  to  redeem  where  it  ftppears  defendant  bis 
been  in  possession  above  twenty  years,  III.  287 
See  also  Exceptions. 
DEPOSITIONS, 

de  bene  esse,  when  published,  I.  567 

published,  though  taken  after  an  abatement  of  the  suit  1)y  dffriage,. 

IIL  197 
amendment  of  title  of^  IL  427 

DEVISE,  ' 

of  land,  specific,  1.404  »        -         ^' 

of  copyhold,  see  Copyhold. 

of  customary  freehold,  mnst  be  executed  according  to  tbe  statute  rf 

frauds,  IL  261 
'ezecutQry,,wben  good,  I.  W     ./ 
revocation  of,  L'd43..     ,        •  .  .  i 


INDEX  TO  THE  NOTES.  V7S 

DEVISE— (cofi^iWei/.)  '  1 

r«vacatloa  qt^  presiiroptive,  by  marriage,  and  birth  of  a  child,  I.  301 

bj  mortgage,  or  conveyance  to  paj  debts,  is  only  pro 
tanto^  II.  334 
general,  of  '^  lands,"  &c.,  does  not  pass  leaseholds  or  copyholds,  if  testator 

had  freehold,  11.459 
of  "  estate,"  operation  of,  II.  523 
construction  of  the  words  ^^  die  without  issue,"  and  ^  withoat  leaying 

issue,"  I,  199.  666,  750.^    III.  262 
of  real  estate  to  be  applied  as  personal,  effect  of.  III.  22 
See  also  Estate,  Limitations,  Statute  of* 
DONATIO  MORTIS  CAUSA,  I.  443 

promissory  note  made  by  donor,  or  a  checque  drawn  by  him^  cannot  be 

the  subject  of  a,  III.  358 
delivery  of  receipts  for  S.  S.  annuities,  will  not  amount  to  a  gift  of  the 

annuities,  ibid. 
nor  delivery  of  mortgage  securities,  to  a  gift  of  the  money  secured,  ibid. 
DOWER, 

shall  not  be  of  a  trust-estate.  II.  7L9 

account  of  mesne  profits  in,  not  limited,  II.  646 


E. 

ELECTION, 

between  different  claims, 

when  party  put  to,  I.  1 36  "(» 

doctrine  of,  not  applicable  to  creditors,  II.  419>- 
party  entitled  to  knowledge  of  the  state  of  the  funds  before  election, 
III.  321 
between  different  modes  of  proceeding  for  same  matter,  III*  90 
ENROLMENT. 

of  decree  when  vacated,  I.  609 
EQUITY  OF  REDEMPTION.    See  Mortgage. 
ERTIOR, 

i^rit  of,  I.  351 
ESTATE, 

real,  impressed  with  the  character  of  personal,  II.  175 
'  charged  with  legacies  by  the  same  words  as  would  charg*  2t  with 

debts,  11.190 
not  charged  with  debts  by  a  direction  for  paymeDt  of  debts  by 

executors,  who  are  not  also  devisees.  III.  9d 
produce  of,  when  sold,  may  be  personal  estate  in  fAA  bands  bf  the 
heir,  III.  22 
pcorsonal)  impressed  with  the  character  of  real,  II.  175 
when  applied  in  exoneration  of  real,  II.  664 
when  exempted  from  payment  of  debts^  I.  294 
limiUUonof,  1.6  :  '"  :  :^.  "* 

legal  and  equitable,  governed  by  same  rules^  IL  47S     ^ 
equitable,  will  not  unite  with  legal,  I.  41,  142  .    > 

jitir  aii^m^;)uow^i6triba|ed,.II«.38i9    ... 

is  within  the  statute  of  fraudulent  devis^a^  ftttfiv . 
entailed,  may  be  barred  by  the  deed  «f  ftavs'  itiMUit  i|i  I 
r  tail,  but  not  by  hU  will,  lU,  2e6  > 


* 
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EST  ATE— (c<m/f  niied.)  .  \    .     v-        i'.u  I ; 

operation  of  the  word  in  a  devise,  II.  5%6^    .  t^.^ .  ■  .k  m..    ^ 

See  also  Timbeb. 
EVIDENCE, 

bill  to  perpetuate,  vfaera  it  liesv  !•' 117     . 

received,  to  shew  a  mistake  in  both  names  of  devisee  of  ral  idriiv 

II.  142  ■    ^  .-:..-■:•■:'_   ^ 

when  admitted  to  rebat  or  fortify  presumptions,  I*  9.    II«  XSf^'.  • 

.  to  riiew  the  cx^nsidenition  of  a  deed,  II»  M5        .< 
EXCEPTIONS,  '  V 

do  not  He  to  an  infanfs  answer,  I.  606^    III.  U7 
,    to  an  anawef^  pending  a  plea  or  d«nwn«r,  admit  tho  Vttliditj  of  Hm  plea 

or  demorrer.  III.  326  "'       ■ 

See  also  Electiox. 
EXCOMMUNICATION, 

taken  awav,  except  for  offences  of  ecclesiastical  cognizance^  I.  435 
EXECUTOR, 

when  trustee  of  residue,  I.  7,  110,  304,  650 
infant,  presumptively  entitled  to  residue,  I.  112 
how  far  answerable  for  co-executor,  I.  83,  241  r  ' 

when  answerable  for  loss,  I.  141 

when  admitted  as  witness  for  his  testator's  estate,  I.  20O 
sale  of  term  by,  good,  II.  149 
in  IndiOj  when  entitled  to  commission.  III.  251 
must  state  the  amount  of  assets  before  he  can  obtain  aa  iojaoctm  ia  t 
creditor's  suit.  III.  401 
EXECUTORY  DEVISE, 
when  good,  L  98 
See  also  Trust* 
"'.»>•,.■■■• 

F. 

FEME  COVERT, 

separate  esUte  of,  II.  85,  145.    III.  38 
examination  of,  in  a  court  of  equity,  its  effect,  II.  84^ 
not  compellable  to  answer  a  mere  bill  of  discoveir,  III.  238  . 
See  also  Baron  and  Feme,  Paraphernalia,  Pin  ftfoN^Tt  Pmochkin  Avt. 
FINIB, 

and  non-claim  will  not  bar  a  trust-term  in  favour  of  a  purchaser,  witb 
notice  of  the  trust,  in.  310 
See  also  Plea.  ■    ■  h 

FREE-BENCH, 

shaU  not  be  of  a  trust-estate,  II.  719 


g. 

GOODS, 

what  passes  under  a  bequest  of,  1. 287 
GUARDIAN  AND  WARIh  "' 

transactions  between,  L  121*  HI.  131 
See  also  Infant*         ••^^^• 

HEIR,   *■—    •    ■  ■'•'•»•'  *"''''■  '     '■■•"'*■    ■    «    '"■ "''    ■■'■'     " 

defect  in  surrender  of  copyholds  when  supplied  against,  1. 60  ' '  • 
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HEIR— (cofi/wfierf.)  :        »     1 

when  disinherited,  I.  344 
See  also  Deyise. 
HEIRS,  i     ;»  ' 

of  the  boduy  when  construed  childrtn^  II.  34!l 
HOTCHPOT, 

what  shall  or  shall  not  come  into,  II.  440,  440. 
HUSBAND, 

defect  in  surrender  of  copyholds  not  supplied  in  favour  of,  I.  60 
trustee  for  wife,  when,  I.  126. 

power  of,  o?er  his  wife's  chattels,  I.  958,  380,  381,  383,  450 
allowed  to  take  under  appointment  bj  wife  hating  power  to  appoint  to 
her  family,  I.  327 
See  also  Bankrupt,  Bar&n  and  Feme,  Feme  Cotert. 


I. 

INFANT, 

trustee,  I.  538.     II.  640 

guardian  of,  appointed  on  petition  without  suit,  II.  120 

cannot  change  the  nature  of  infant's  estate,  linleM  for  his 
advantage,  IL  270.     III.  101 
guardianship  of.»  cases  relating  to,  II.  107, 110,  125 
legacj  to,  may  be  paid  into  the  bank,  I.  286 
female,  cannot  bind  lier  real  estate  bj  marriage  settlement,  If;  244 
suit  bj,  power  of  Master  on  reference  to  see  whether  for*  his  benefit. 

III.  142 
where  the  parol  shall  not  demur  in  a  suit  against  an  infant  devisee  under 
3  W.  and  M.  c.  14  ,  III.  368 
See  also  Answer,  Exceptions,  Guardian  and  Ward,  Prochein  Amt> 
Sequestration,  Ventre,  Infant  in.  i   ^  -  ;^   »       •      - 

INJUNCTION,  t      :      * 

to  staj  proceed,ii|gs  in  other  courts,^  I.  301 

at  law,  how  far  it  extends,  lit.  146,  148 
.perpetual,. not  granted  before  the  hearing,;  J.  672  .... 

inaybie  pbUimed  oii  motion  bj  either  plaintiff  or  defendant  in  a  creaik)jfra  ;| 
suit  in  which  a  decide  to  account  has  been  made^^  lll^  401      •:^^  *^' 
^"^'biJt' not  by  the  executor,  if  lie  has  jpleinded  3ttch'Vpl9»fuijDaj  entitle  a 
creditor  to  judgment  de  bonis  propriisy  ibid. 
INTEREST, 

when  allowed  on  simple  contract  debts,  \%%^^, 
iMi  given  on  arrears  of  annuity/  I.  543 
compound,  when  allowed,  I.  653 
/mA,  I.  606 
on  legacy. — See  Legacy. 
IRELAND, 

appeals  and  writs  of  error  from  courts  in,  II.  262  .r^'iOOO 

currency  of,  assimilated  to  Briff^f  -,  U^  8^  ^ : :  /-.  •  -  -. . h  m  / :  >^  'v 

ISSUE,  .  ^.  •■  :■;.  '■  I.  ■;■ .    .1 . .  1  c  ^i  A  U  J 

effect  of  the  word  in  limitatic^^^ofr^l  ^^{e^hl49fW^/     ?;  n: 

of  personal  estate,  I.  6M,j o^iii  co? 

<<  dying  without,"  construction  of  the  words,  1, 100,  433,  535,  066,  TMu^H 
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NOTICE, 

>oi  prior  settlement  ihall  bind  lamt  deiauBf  vnder 

^  an  equitaUe  iDCombruice  «ffecti  a  pttrchaeeri  if  gifwi  befbi*  the 
wtytmce  it  ezecHledy  IIL  SOT 
See  also  Fimb. 

R 

PARAPHERNALIA, 

where  wife  shall  stand  in  the  place  of  creditors  ibr  tbe  Talne  oT^  L  T30L 
11.544 
PARTIES, 

execators  of  mortgagor  for  years  need  not  be  to  a  bill  of  fbredosaif^ 
III.  333 

mast  be  to  a  bill  for  a  sale,  Mtfm 
PARTITION, 

costs  of  snit  for,  II.  377 
PEERS, 

servants  of,  not  privileged,  I.  535 
Infant,  sequestration  against,  II.  410 
PENALTY, 

payment  of^  where  it  discharges  obligor  from  his  agreement,  II.  103 
PIN-MONEY, 

account  of,  not  carried  back  beyond  a  year,  II.  84 
PLEA, 

not  an  answer  for  the  purpose  of  putting  a  plaintiff  to  bis  election.  III.  90 

negative,  held  good,  III.  244 

of  purchase  or  mortgage  must  aver  that  the  vendor  or  mortgagor  wis  is 

possession.  III.  281 
of  a  fine,  must  aver  seisin,  Ufid. 
See  also  Exc£ftions. 
PORTION, 

advance  of,  no  ademption  of  a  bequest  of  residae,  I.  083 
POWER, 

defect  in  execution  of,  when  supplied,  I.  60,  171.     II.  4M 
form  of,  when  it  must  be  strictly  pursued,  II.  611 
recital  of,  how  far  necessary,  I.  1G7 

tisstamentary  instrument  in  e)iecutioii  of,  has  all  the  incidents  of  a  will, 
II.  258 
PREA&IBLE, 

of  statute,  operation  of,  I.  321 
PRESUMPTION, 

of  intention  to  satisfy  covenant,  I.  324  - 
See  also  Evidence. 
PROCHEIN  AMY, 

circumstances  of,  when  inquired  into,  II.  207 

when  he  may  obuin  an  enquiry,  whether  it  Im  praper  that  the  snit  ib6oid 
.     be  prosecuted,  III.  141 
Ms  Uability  to  costs,  ibid. 
PROFITS, 

of  land,  meaning  of,  I.  418 
PROHIBITION, 

jurisdiction  of  Chancery  in'  cases  of,  I;  43 


PURCHASE,  ,:ir;iTO/i 

PURCHASER,  Ct;   U 

See  also  Vendor  and  Purchaser.  •*..•,  .!]'  /.'-j.-nr*  *i  r'';t:/-f 

.i»:il  i>aia  »»S 

% 

who  are  entitled  under  beqnest  to,  I.  3^7  ^^^    ^^ 

RESIDUE. — See  Executor,  Legacy.  '    >3ITilAl 

SAS^FACTIONw— See  Debts,  Covenant,  Le^japy.  ,    .         ..  J  .  ,y 
SCIRE  FACIAS,  '  ^  ^      .  ;/ [n 

not  iieQe96ary,r:ii4i^re  plaintiff  has  been  prevented  by  iiijanciion  from 
taking  ont  execution  within  the  jear,  III.  36  y  -  -  CI    |  ^i  -  <| 

•    '"?  •       *  ■  *-  .    ; 

SCOTLAND,  ,  ,; 

witness  going  tOj  considered  as  going  abroad,  1. 117  /  /  /V  w/.  /  ;q 

SEQUESTRATION,  •.. 

nature  and  operation  of,  I.  307, 308  >.  -       •  ^  ;i  j;<{ 

( against  infant  peec,  II.  410 j  M.n 

when  it  determines  bj  death  of  the  party,  IL  699  .       ^,,,  ,,ur 
.'  after  retam  •f  cepi  cor^uiy  a  roess«9ger  must  go  before  8(^%^ration, 

111.240                                                          ,  ;  ' 

SET-OFF,  .    ^    .    .  /!- 

statutes  of,  do  not  take  away  equitable  jurisdiction,  II«.  l3C|  .  ^  .^'  ^.^> 
See  also  Bankrupt.  /*>'riiCV^ 

SPECIFIC  PERFORMANCE,  .  / 

not  decreed,  of  an  act  beyond  the  power  or  right  of  defendant,  ]3.^43(||t^<j 
enquiry  what  plaintiff  peeking  it  could  make  a  good  \i^  Up  f^l^ 

STATUTE.— See  PREAHBLE4  i     ^^.l 

STATUTES,  '         ,      ,      .  .M. 

>'.>*  .  19^£Ei&.'c.  6*  (Voluntary  Deed,  subsequent  Credito^))  II*  366. 
27  Eliz.  c.  4.  (Voluntary  Deed,  subsequent  Purchasers,)  IL  3f f 

1  Jac.  1.  c.  15.  (Bankrupt,)  II.  298 
21Jac.l.  c.  16.  (Limitations,)  III.  90  .    « 
29  Car.  2.  c.  3.  (PVauds,)  I.  772 

3  W.  &  M.  c.  14.  (Fraudulent  Devise^  I^^*  ^98 

7  Ann.  c.  19.  (Infant  Trustees,)  II.  549 
6  G.  1.  c.  18.  (Projects,)  II.  209,  218 

2  G.  2.  c.  22.  (Set.o«>)  M.  130 
56.^  0.  30.  (Sfttf>0;jBaRluwp«,)  IIwi30 

8  G.  2.  c.  24.  (Setoff,)  II.  130 
25  G.  2.  c.  6.  (Will,  Witnesses  to,)  I.  55^ 
10  G.  3.  c.  50.  (Privilege,)  I.  535 

39  &  40  G.  3.  c.  56.  (EsUte-tail  in  Trult4iioiejt|)  stit AM  <    oaj  t  • 
49  G.  3.  c.  121.  (Bankrupt,)  IL  91  /OlTiaiHO  8*^. 

53  G.  3.  c.  127.  (Excommttmcation)^I.43S  «}7«;  f  y  ^    rQ'.n/bfiTib 
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STATUTES— (cow/mt/erf.) 

65  G.  3.  c.  1 92.  (Copyliold,  Surmider  of,)'  L  66.     H.  2'61.     HI.  98 
6  G.  4.  c.  16.  (BaDknipt,)  II.  91, 130 
6  G.  4.  c.  74.  (Infant, &c.  Trustees,)  IL  5^0 
6  G.  4.  c.  91.  (Projects,)  II.  209,218 
SURETY,  . 

by  bond,  negligence  of  obligee  will  not  discharge,  II.  290 
See  also  Bankrupt. 
SURVIVORSHIP, 

whether  it  shall  take  place  as  to  a  surfived  share,  1. 275 
among  residuary  legatees,  I.  701 


T. 

TACKING.— See  Mortgaob. 
TENANCY  IN  COMMON, 

by  what  words  created,  I.  14,  96,  97 
TENANT  FOR  LIFE.— See  Timber. 
TENANT  IN  TAIL, 

equitable,  cannot  bar  his  issue  by  deed  onlj,  I.  91 

of  money  directed  to  be  laid  out  in  land,  when  entitled  to  have  it  paid  to 

him,  I.  131 
qutuij  may  bat  the  remainder  man  by  deedy  III.  266 
See  also  Copthold. 
TERM, 

to  attend  the  inheritance,  cannot  be  claimed  against  a  fine,  II.  238 

when  purchaser  shall  have  the  beiieut  otj  against 
dowress,  11.707 
TESTIMONY.— See  Evidence. 
TIMBER, 

wrongfully  cut,  account  of,  II.  241 

cut  for  repairs,  who  need  not  apply  the  identical,  II.  242 
what  estates,  other  than  of  inheritance,  entitle  the  tenants  to  cut  timbefi 
or  to  have  it,  or  the  produce  of  it,  when  cut,  III*  268 
TITHE, 
•  of  turkies,  usually  paid  in  the  eggs,  II.  463 

of  corn-mills,  in  what  respect  prcedial^  in  what  persona/,  ibid. 
recompence  for,  must  be  certain,  II.  575 
TRUST, 

executory,  how  carried  into  effect,  I.  129 

executed  and  executory,  distinction  beween,  I.  142«     11.478 

resulting,  II.  195 

not  within  the  statute  of  limitations,  as  between  trustee  and  cestui  fv^ 

trusty  II.  145 
accounts,  not  limited  like  common  accounts,  II.  646 
estate,  passes  by  a  general  devise  by  trustee,  II.  201 
not  subject  to  dower  or  freebench,  II.  719 
TRUSTEES, 

\un\  far  nnsworable  the  one  for  the  other,  I.  83, 24l 
win  n  ordered  to  join  in  destroying  contingent  remainders,  I.  358.  11.6^ 
puK'hasi  oi  trust  property  by,  set  aside.  III.  131 
iiifjiit,  kc.  statutes  relating  to,  II.  549 
how  to  convey,  I.. 638 
See  also  Guirdiin. 
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V. 

VENDOR  AND  PURCHASER, 

equitable  lien  for  purchase  money  unpaid,  II.  295 

purchaser,  owner  of  the  estate  in  equity  from  the  time  of  entering  into 
contract,  I.  62 

purchaser,  must  bear  loss  happening  to  estate  after  contract,  and  before 
completion,  ibid. 
VENTRE, 

infant  in,  its  rights,  I.  486 
VENTRE  INSPICIENDO, 

writ  of,  granted  to  a  devisee,  II.  593 


WARD  OF  COURT, 

marriage  of,  III.  118 
WASTE, 

injunction  against^  for  lord  against  copyholder,  II.  241 
WILL, 

of  personal  estate,  fraud  in  obtaining,  &c.  where  cogni^ble,  I.  288 

of  real  estate,  how  proved  at  law,  and  how  in  equity,  III.  254 

what  shall  be  considered  to  be  a,  I.  13,  530 

execution  and  attestation  of,  I.  741 

revocation  of,  I.  304,  344 

how  cancelled,  I.  344 

republication  of,  by  codicil,  does  not  set  up  satisfied  legacy,  II,  334 

quasi  estate-tail,  not  barred  by.  III.  266 
See  also  Devise,  Legacy,  Heir,  Witness. 
WITNESS, 

bill  to  perpetuate  testimony  of,  in  what  cases  it  lies,  I.  117 

when  executor  may  be,  for  his  testator's  estate,  I.  290 

when  parties  to  suit  may  be,  I.  596.     III.  289 


Y. 


YOUNGER  CHILDREN, 

who  are  considered,  in  equity,  I.  244 
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REFERRED  TO  BY  THE  NOTES  OF  THE  THREE  VOLUMES. 


A. 

ABBEY  ats.  Hancox       Vol. 
Abbot  p.  Abbot 

ats.  Bridge 

ats.  Clarke 

— ^  ats.  Kennell       I.  172. 

■  9.  Massie  I. 
Abell  r.  Screech 
Abergavenny  v.  Abergavenny 
Abey  ats.  Doe               I.  97. 
Abingdon  ats.  Prowse   I.  679. 

Abney  v.  Miller  I.  598. 

Abrahall  v.  Bubb      I.  529. 
Abrey  ats.  Wood 
Acherley  c.  Roe 

r.  Vernon 

r.  Wheeler 

Ackerman  v.  Burrows 
Ackworth  v.  Ackworth 
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1.550 

1.86 

II.  496 

III.  22 
333,  425 

11.27 
II.  559 
II.  283 

II.  416, 

612 

III.  171 
III.  268 
III.  131 

IL646 

II.  334 

11.23 

1.701 

I.  148 

11.411 

11.624 

II.  608 

11.243 

11.243 

11.85 


Adair  ats.  Bonrdillon         Vol.  II.  643 

ats.  Maitiand  I.  86,  327 

V.  New  River  Company     I.  329 


ats.  Potts 
r.  Shaw 


Adam  ats  Wilkinson 
Adams  ats.  Bayley 

■  r.  Backland 
V,  Claxton 


II.  410 
I.  406,  470,  652 

11.590 

I.  423,  427,  529 

11.74.  111.244 

II.  121 


1.776 

ats.  Greenaway  II.  380 

ats.  Hill    1.121,137.  11.707 
V.  Pierce         I.  383.     II.  643. 

III.  205 


Adamson  v,  Armitage 
Adderley  v,  Clavering 

V.  Dixon 

ats.  Gillaame 


■*  V.  Smith 


II.  319 

II.  459 

1.571 

1.540. 
IL  330 

II.  452 

Adlington  v.  Can  III.  347 

Addis  V.  Clement  I.  60,287.    II.  513. 

III.  29 
©.Knight                          11.130 

Addyr.  Grix  III.  254 

Adley  v.  Reeves  I.  1 84 

V.  Whitstable  Company     I.  184 
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Adye  v.  Fcuilleteau  Vol.  I.  141  I  Anderson  v.  Darcy 

African  Company  ats.  Curzou       I.  325  ^ 

Agar  ats.  Chamberlain  IFI.  ^4 

V.  Fairfax  II.  377 

V.  Regent's  Canal  Company 

II.  482.     III.  238,  239 


—  ats.  Tenny 
Aggas  V.  Pirkerell 
Aguilar  r.  Aguilar 
Aiken,  ex  parte 
Airey  ats.  Ellison 
ats.  Lillia 


I.  25.     III.  262 

111.  287 

I.  383.     II.  85 

III.  186 

1.342.    ui.ido[ 

n.  145 


Vol.  I.  6^ 
r.  Dwyer  I.  543 

T.  Lewis  I.  523 

r.  ats.  RudstODe        III.  171 

Anderton  v.  Cooke  I.  294.    III. 

325 


Akeroyd  c.  Smithson    1.701.    III.  22 
Alardes  v,  Campbell  III.  362 

Albemarle  v.  Rogers  I.  418,  452 

Alcock  ats.  Knollys    II.  332.  III.  165 
V.  Sparhawk 


Andover  ats.  Loirther 
Andrew  ats.  Back         I.  112. 
V.  Qark     I.  7,  550. 


ats.  Clarke 
ats.  MaddisoQ 
V,  Wrigley 


11.67 

11.366 

11.340. 

111.43 

1.115 

1.342 

IF.  149 


Alderson  r.  Temple 
Alderton  ats.  Neave 
Aldrich  v.  Cooper 
Alexander  r .  •(  i-relmm 
XfgooU  afe.  tVitliers 
Alie  ats.  Leman 
Allan  V.  Allan 
■  V.  Backhouse 

Allanson  v.  Clitherow 
Alldridge  v.  Wallscourt 


Andrews  ats.  Attomej-General  II.  258 


t.  \ 


II.  190. 

1.679 

I.  679    AndroTin  v.  Poilblanc 


V.  Brown 
V.  Dobson 
V.  Emmott 
V.  Fulham 
r.  Waller 


I.  566. 


*mI 


Allen  ats.  Barnes 
V,  Bennet 
V,  Callow 
•ats.  Doc 
V,  Dundas 
ats.  Reat 
ftts.'King 
c.  Papwo^th 
'9.  Ponlton 
*t.  Spendlove 
7- —  ats.  Taylor 
AHeyti  V.  Alley n 
AHgoDd  ats.  Attt)m^y-Ori4oral 
V.  'Withers 


f  II.  344. 

I.  87,  1 32 

1.482 

I.  117,  388 

1.418.     11.459. 

"I.  54 

III.  325 

II.  612 


1.771 

1.424 

II.  525 

1.389 

1.498.    'III.  74 

I.  ,569 

'II.  85,  145 

III.  98,460 

J.  2^.     II.  370 

in.  337 

-I.  MR 


^IHngton  ats.  Boteler 
Alsop  tj.  Price 

(Alston  ats.  Lee  I.  '407. 

AUhafn  ats.  Anglesey 
Alvin%its.  Pennittgton 
jAmbler  ats.  Whitaker 
Ambrose  ats.  Hodgson 


-I. -214 

1.87 

II.  405 

I.  323 
H.^97 
II.  459 
'I.  85,  87,  142, 
*9t)7 
11.31^ 


Afig'^  V.  'Alltel 

—  V.  Smith 
Angell  9.  Draper 
Angerstein  v.  Clark 

'  V.  JVlartin 

Anglesea  ats.  Phipps 
Anglesey  o.  Altham 
Annandale  v,  Harris 
Annesley  ats.  Heygiite 
ats.  Hovenden 


III.  90 

II.  143 

1.167 

11.394 

1.60 

I.  701.  II.  489 

l|.'l» 

I.  307, 308 

1.445 

II.  314 

II.  421 

1.344.    11.89 

1.323 

III.  341 

1.380 

1.741 


Aiion^(Amb.  237) 
1  Atk.  521) 

Atk.  15) 
'^  Atk.  17?) 
\(f6id.  210) 
.((iBro.  C.C.  370) 
(^Ch.'Ca.^) 
(ibiti.  163) 


III.14©,'aiB,  «*,8l0 


1.263 

•1.^9 

«I.*I8.  '11.  M2 

I.  263 

IjM 

11.^10 


Ames  lits.  Prichard 

Amesbnry  c.  Brown  11.279.    III.  235 
AmsFnck  r.  Barclay  I.  263 

AacaBtcr  r.  Mayer       I.  294.     H.  'Sfe6. 

III.!325 
And^fBon  r.  Coxetcr  III.  362 


(Com. 'Rep.  151")  l.tt 

(2Eq.  Ca.  Ab.  48.  pi.  16)   1. 77? 
(Free^.30)  III.** 

'(ibid,  1*0  IL^ 
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I.— A  DIGESTED  INDEX  to  the  TERM  REPORTS,  ana- 
Ijticallj  arranged,  containing  all  the  Points  of  Law  argued  and  de- 
termined, in  the  King's  Bench,  from  Michaelmas  Term,  1785,  to  Mi- 
chaelmas Term,  1825 ;  in  the  Common  Pleas,  from  Easter  Term, 
1788,  to  Easter  Term,  1835 ;  and  in  the  Exchequer,  from  Easter 
Term,  179^  to  Hilary  Term  1835,  with  Notes,  References,  Tables 
of  Titles  and  Statutes,  aod  Names  of  Cases.  Bt  JOHN  TIDD 
PRATT,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law.  In  Royal  8to. 
price  3/.  in  boards. 

IL— A  TREATISE  oft  the  STATUTES  OF  LIMITATION. 
1.  Limitation  of  Actions.  3.  Real  Actions,  and  Actions  relating  to 
Real  Property.  3.  What  Estates  and  Persons  are  within  the  Statutes 
of  Limitation.  4.  Of  the  Limitation  of  Suits  in  Courts  of  Equity* 
5.  Personal  Actions.  6.  On  Pleading.  7.  Informations  in  the  na- 
ture of  a  Quo  Warranto,  &c.  8.  Penal  Actions.  9.  Actions  against 
Justices  of  the  Peace,  the  Hundred,  &c.  10.  Miscellaneous  Statutes. 
By  WILLIAM  BLANSHARD,  Esq.  of  the  Inner  Temple.  In  Syo. 
price  9s.  boards. 

III.— A  TREATISE  on  the  LAW  of  WILLS  and  CODICILS  ; 
including  the  construction  of  Devises,  and  the  Office  and  Duties  of 
Executors  and  Administrators,  with  an  Appendix  of  Precedents.  Bt 
WILLIAM  ROBERTS,  of  Lincoln's-Inn,  Esq.  Barrister  at  Law. 
The  third  Edition,  much  Enlarged  and  Improved.  In  3  vols,  royal 
8vo.  price  2/.  ^.  in  boards. 

I  v.— A  PRACTICAL  TREATISE  on  the  BANKRUPT  LAW, 
as  Amended  by  the  New  Act  of  the  6  Geo.  4.  c.  16.,  with  an  Ap- 
pendix of  Precedents.  By  the  Hon.  ROBERT  HENLEY  EDEN, 
one  of  the  Masters  in  Chancery.  The  second  Edition,  with  consider- 
able additions.     In  royal  8vo.  price  1/.  lU.  6d,  boards. 

v.— JONES'S  ATTORNEY'S  and  SOLICITOR'S  NEW 
POCKET  BOOK,  and  CONVEYANCER'S  ASSISTANT,  con- 
taining  a  Collection  of  the  most  Common  and  Approved  Precedents, 
with  Practical  Remarks ;  the  whole  forming  a  very  useful  Epitome  of 
Conveyancing.  The  Sixth  Edition,  with  many  material  Corrections, 
additional  Modern.  Precedents^  and  a  New  and  Copious  Index.  By 
THOMAS  fcOVliNYRt,  Esq.  of  Lincoln's-Inn.  In  2  vols.,  price 
ISs.  boards. 
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VI.— An  EPITOME  of  the  LAW  of  LANDLORD  and  TE- 
NANT  ;  to  which  is  added,  an  Appendix  of  Precedents.  By  JOHN 
TIDD  PRATT,  Esq.  Barrister  at  Law.     In  8vo.,  price  7$.  boards. 

VII.— A  TREATISE  on  the  LAW  of  PROPERTY,  arising 
from  the  Relation  between  Husband  and  Wife.  Bt  R.  S.  DONNI- 
SON  ROPER,  Esq.  The  Second  Edition,  with  Additions,  Bt 
EDWARD  JACOB,  Esq.  of  LincolnVinn,  Barrister  at  Law.  In 
3  vols,  royal  8vo.,  price  2/.  1^.  M.  boards. 

VIIL— A  TREATISE  on  CRIMES  and  INDICTABLE  MIS- 
DRMRANORS.  The  Second  ^ition,  with  considerable  additions, 
By  WILLIAM  OLDNALL  RUSSELL,  Esq.,  Barrister  at  Law. 
Vol.  I.,  royal  8?o.,  price  \L%ar  boards* 

IX.— A  PRACTICAL  TREATISE  on  the  LAW  of  VENDORS 
and  PURCHASERS  of  Estates.  The  Seventh  Edition,  with  Addi- 
tions. By  EDWARD  BURTENSHAW  SUGDEN,  Esq.,  one  of 
His  Majesty's  Counsel.     In  royal  Svo.^  price  1/  5^.  boards. 

X.  COKE'S  (SIR  ED.)  REPORTS,  from  14  Elisabeth  to  13 
James  I.  In  13  Parts*  A  New  Edition,  with  Abstracts  of  the 
principal  points,  and  with  additiomal  Notes  and  References,  including 
the  Observations  of  Lord  EUesmere,  and  the  MS.  Notes  in  the  Copy 
of  the  late  Sergeant  Hitt.  The  irst  Three  Parts  and.  the  Foiji||^l«. 
Folio  38  a^  by  '3.  H.  THOMAS,  Esq. ;  the  rest  of  the  F#ui 
the  remaiimig  Nine  Parts,  by  J.  F.  FRASER,  Esq.  of  Lincoln' 
Barrister  at  Law.    In  6  Vols,  royal  8v6.,  price  7L  7s,  boards. 

*«*  A  New  Index  to  the  Text  and  Notes,  and  adapted  to  the 
paging  of  this  Edition,  will  be  published  shortly. 

XI.  A  PRACTICAL  TREATISE  on  FINES  and  RECO- 
VERIES ID  the  Court  of  Common  Pleas,  with  an  Appendix,  con* 
taining  the  Roles  and  Orders  of  Court  relating  to  Fines  and  Re- 
coveries ;  and  a  Cepieus  Collection  of  Precedents  of  the  several  Pro- 
ceedings in  levymg,  snfferfng,  and  perfecting  them.  The  Fourth 
Edition,  carrected^  and  considerably  altered  and  enlarged.  Bt  WIL- 
LIAM HANDS,  G^nt     In  8fo.,  price  13#.  boards. 

XII.  A  TREATISE  of  the  LAW  of  ARBITRATION,  with 
an  Appendix  of  Precedents.  By  JAMES  STAMFORD  CALD- 
WELL,  Esq.,  Barrister  at  Law.  The  second  Edition.  In  8vo. 
price  1^.  boards* 

XIIL  A  PRACTICAL  TREATISE  on  the  SETTLING  OF 
EVIDENCE  for  Trials  at  NISI  PRIUS,  and  on  the  Preparing  and 
Arranging  the  necessary  Proofs.  Bt  ISAAC  'ESPINASSE,  of 
Gray's-Inn,  Barrister  at  Law.  The  second  Edition,  with  very  con- 
siderable  additions.     In  8vo.  price  1 5s.  boards. 

XIV.  A  PRACTICAL  TREATISE  on  the  LAW  OF  BAIL, 
in  an  Action  at  Common  Law.  Bt  HERMAN  SCHRODER,  of 
the  Middle  Temple,  Esq.     Price  7s*  6d.  boards. 

XV.  A  DIGEST  of  the  LAWS  of  ENGLAND  respecting  REAL 
PROPERTY.  Bt  WILLIAM  CRUISE,  Esq.  Barrister  at  Law. 
The  Thipd  Edition,  revised  and  enlarged.  In  6  volames^  royal  8vo. 
price  &Ll5s.  dd,  boards. 

XVL  A  PRACTICAL  TREATISE  on  the  LAW  of  BAIL  in 
CIVIL  and  CRIMINAL  PROCEEDINGS.  Bt  CHARLES 
PETERSDORFFy  Esq.    la  8vo.  piice  U  ls«  boards* 
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